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LOWER-CANADA  REPORTS. 


DECISIONS  DES  TRIBUNAUX  DU  BAS-CANADA. 


SUPERIOR  COURT.— MONTREAL. 
Before  Smith,  Mondelkt  and  B  adglgt,  Justices. 

KiCRZKOwsKi, Plaintiff. 


No  2079.- 


vs. 


The  Grand  Trunk  Railway  Com- 
pany of  Canada ••    Defendant. 


Held  :-lo.  That  the  mortmain  restriotiona 
vpon  the  aoquiaition  of  real  eitate  by 
mortmain  oorporationi,were  oaosedbj  the 
acquired  property  thereby  beoomiog  ina- 
Uenable,  not  by  the  eziatence  of  the  oor- 
porations  being  perpetual  or  oontinnous. 

2o.  That  these  reitrictiona  applied  to 
eorporations  aggregate,  the  clergy  in 
general,  religioui  bodies,  fratemitiee, 
muiioipal  guilds,  and  others  of  like  na- 
ture, which  form  the  elass  designated  as 
mortmain  corporations,  geoM  ac  main- 
morU. 

3o.  That  modem  dvil  corporations,  es- 
tablished for  commercial  and  trading 
noTpoees,  as  joint  stock  or  incorporated 
banking,  manufacturing,  railway  com- 
panies, ac.,  cannot  be  included  in  such 
elass,  nor  do  mortmain  restrictions  apply 
to  them. 

4o.  That  two  or  more  such  ciTil  oorpo- 
ratioos  may  unite  to  form  one  incorpo- 
rated company,  without  such  union  being 
in  itself  a  sale,  or  eauivalent  thereto,  and 
without  subjecting  tne  resulting  company 
to  liability  for  the  payment  of  seigniorial 
or  feudal  dues. 

So.  That  the  deed  of  agreement  set  out 
in  the  plainUfiTs  declaration,was  in  law  only 
b  the  nature  of  preparatory  articles  of 
union,  not  in  itself  a  sale,  or  its  equira- 
lent,  and  not  trarul(U\fde  propriété,  and 
in  law  could  not  and  did  not,  by  itselif,  es- 
taUishthe  resulting  company  as  a  cor- 


Jugé  :—  lo.  Que  les  restrictions  ap- 
portées à  l'acquisition  par  les  corpora- 
tions en  main-morte,  ont  pour  cause  la 
qualité  d'inaliénable  que  prend  la  pro- 
priété acquise,  et  non  la  perpétuité  ou 
continuité  de  telles  corporations. 

2o.  Que  ces  restrictions  s'appliquaient 
aux  corps  incorporés,  le  clergé  en  gé- 
néral, les  communautés  religieuses,  les 
confréries,  les  municipalités,  les  corps  de 
métiers,  et  autres  semblables,  composant 
la  classe  désignée  sous  le  nom  de  gens  de 
mam-morte, 

3o.  Que  les  corporations  civiles  mo- 
dernes, établies  pour  des  objets  de  com- 
merce et  de  trafic,  telles  que  les  compa- 
gnies à  fonds  communs,  pour  le  fait  de 
banque,  manufacture,  railrontes  etc.,  ne 
peuvent  tomber  dans  cette  classe,  et  les 
restrictions  de  main-mDrte  ne  peuvent 
s'y  appliquer. 

4  Que  deux  ou  plusieurs  telles  corpo- 
rations civiles  peuvent  s'unir  pour  n'en 
former  qu'une  seule,  sans  que  cette  union 
puisse  être  considérée  en  elle-même  com- 
me vente,  on  équipoDenteà  vente,  et  sans 
assi^étir  la  compagnie  nouvelle  au  paie- 
ment de  droits  seigneuriaux  ou  féodaux. 

5oi  Que  l'acte  d'accord  énoncé  dans  la 
déclaration  du  demandeur,  n'était  en 
droit,  de  sa  nature,  que  des  conventions 
préparatoires  d'une  union  qui  n'était  elle- 
même  ni  une  vente,  ni  acte  equipollent, 
ni  translatif  de  propriété,  et  ne  pouvait 
légalement  établir,  et  n'a  pas  lui-même 
établi)  comme  corporation,  la  compagnit 
qui  en  est  résultée. 


6o.  That  the  defendant  is  not  in  law 
a  mortmain  corporation,  nor  subject  to 
mortmain  restriotions,  and  does  not,  in  law, 
hold  the  lands  in  question  in  mortmain,  as 
alleged  in  the  plamtiflf's  declaration. 


7o.  That  the  defendant,  the  existing 
Grand  Trunk  Railway  Company  of  Cana- 
da, was  incorporated  by  the  IBth  Vie.  ch. 
33,  when  the  seigniorial  act  of  1854  was 
]n  ea^tence,  by  which  all  seigniorial  dues 
were  abolished,  and  which  reliered  the 
defendant's  acquisitions  from  aU  seignio- 
rial dues. 

8.  That  the  sums  of  money  claimed  in 
this  cause  are  not  for  arrears  of  seignio- 
rial dues  accrued  to  the  plaintiff  previous 
Ui  the  existence  of  the  seigniorial  act 
of  1854,î  the  recovery  whereof  is  pro- 
vided for  by  that  act. 

9o.  That  if  the  defendant  were  such 
mortmainor,  gena demain-morte^  and  had 
acquired,  as  alleged,  the  realty  in  oues- 
tion  previous  to  the  legal  operation  or  the 
seigniorial  act  of  1854,  the  declaratory 
provision  of  that  act  applies  retrospecti- 
vely to  such  acquisition,  and  relieves  the 
defendant,  as  such  mortmainor,  from  liabi- 
lity to  the  seigniorial  indemnité  claimed 
by  the  plaintiff  for  such  acquisition  made 
directly  from  another  mortmainor. 

lOo.  That  the  undertaking,  of  the  Grand 
Trunk  Railway  of  Canada  is  a  work  of 
public  utility,  including  therein  the  realty 
acquired,  and  in  question  in  this  cause, 
ana,  therefore,  not  in  law  liable  to  the 
lod8  et  ventes  claimed  by  the  plaintiff. 


6o.  Qu*an  point  de  me  legal  les  dé- 
fendeurs ne  sont  pas  une  corporation  de 
main-morte,  ni  Boieia  aux  restrictions  des 
main-mortes,  et  ne  possèdent  pas  les  ter- 
res en  question  en  main-morte,  ainsi  qu'il 
est  dit  en  la  déclaration  du  deman- 
deur. 

7o.  Que  la  Compagnie  du  Grand-Trono 
de  Chemin  de  Fer  actuellement  existante, 
a  été  incorporée  par  la  18me  Vie.  ch.  33, 
lorsque  l'acte  seigneurial  de  1654  était 
en  force,  et  en  vertu  duquel  tous  les  droits 
seigneuriaux  ont  été  abolis,  et  qui  a  ex- 
empté les  acquisitions  des  dcfendeurade 
tous  droits  seigneuriaux. 

8.  Que  les  deniers  réclamés  en  cette 
cause  ne  sont  pas  pour  arrérages  de  rede 
vances  seigneuriales  échus  au  deman 
deur  antérieurement  à  la  mise  en  forœ 
de  l'acte  seigneurial  de  1854,  et  au  recou- 
vrement desquels  il  est  pourvu  psr  cet  acte 

9o.  Qu'en  supposant  que  les  défendeurs 
fussent  gens  de  main-morte^  et  eussent 
acquis  les  terres  en  question,  ainsi  qu'al- 
légué avant  l'opération  légale  de  l'acte  sei- 
gneurial de  1854,  la  disposition  déclaratoire 
de  cet  acte  s'applique  rétrospectivement  à 
telles  acquisitions,  et  soustrait  les  défen- 
deurs, comme  gens  de  ms  in -morte,  à  tonte 
indemnité  seigneuriale  réclamée  par  le 
demandeur  à  cause  de  telle  acquisition 
faite  directement  d'une  autre  corporation 
en  main-morte. 

lOo.  Que  l'entreprise  du  Grand-Trono 
de  Chemin  de  Fer  du  Canada  est  un  ou- 
vrage d'utilité  publique,  qui  requérait  les 
terres  acquises,  et  dont  il  est  question  en 
cette  cause,  et,  oonséquemment,  ne  peut 
être  assujétie  aux  profits  de  vente  réclamés 
par  le  demandeur. 


Judgment  rendered  the  23rd.  November  1857. 

Badgley,  Justice  : — The  plaintiff,  as  seignior  of  St. 
François  LeNeuf,  in  the  district  of  Montreal,  has  instituted 
this  action  against  the  defendant  for  the  recovery  of 
£1852  3  2  for  seigniorial  dues,  namely  £1307  6  9  for  the 
feudal  tW^mmïé  or  double  fine,  and  £544  17  6,  fox  lods  et 
ventes^  both  claimed  under  a  deed  of  agreement  to  which 
the  St.  Lawrence  and  Atlantic  Railway  Company  and 
the  Grand  Trunk  Railway  Company  of  Canada  were  par- 
ties, whereby  the  St.  Lawrence  and  Atlantic  Railroad 
came  into  the  possession  of  the  Grand  Trunk  Company 
aforesaid,  including  therein  a  strip  of  land  passing  through 
the  plaintiff's  seigniory  covered  by  that  railroad,  and  upon 
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the  assumed  value  of  which  the  above  estimate  for  indem- 
nité and  lods  et  ventes^  respectively,  has  been  calculated  as 
demanded  in  this  cause. 

The  indemnité  is  claimed  by  reason  of  the  alleged 
mortmain  character  of  the  defendant,  it  being  declared 
"  that  the  land  in  question  is  now  holden  by  the  defendant  in 
mortmain,"  and  the  lods  et  ventes  due,  by  reason  of  the  agree- 
meût  being  considered  of  an  onerous  character,  and  in  the 
nature  of  a  deed  of  sale,  whilst  the  general  liability  of  the 
defendant  is  rested  upon  the  provincial  legislation  connec* 
ted  with  the  establishment  of  the  contracting  companies, 
and  upon  the  covenants  and  stipulations  contained  in  the 
agreement  itself. 

The  peremptory  exceptions  pleaded  by  the  defendant 
deny  generally  and  expressly  the  plaintiff's  pretensions,  re- 
pudiate the  mortmain  character  attributed,  negative  the 
onerous  nature  of  the  agreement,  assert  the  defendant  to  be 
a  mere  trading  incorporated  company  and  the  agreement 
itself  mere  articles  of  association  and  fusion  of  interests, 
without  sale  ingredients,  and,  finally,  plead  the  seigniorial 
act  of  1854  as  full  legislative  relief  from  all  claim  for  t ii- 
demnitéj  and  the  public  utility  and  character  of  the  Grand 
Trunk  Railway  undertaking,  as  a  legal  discharge  from  the 
claim  for  lods  et  ventes. 

A  brief  preliminary  review  of  the  provincial  legislation 
in  connection  with  this  matter  is  necessary  for  the  proper 
elucidation  of  the  pretensions  of  the  parties,  and  for  the  ex- 
planation of  the  judgment. 

In  furtherance  of  the  general  desire  for  the  establishment 
of  a  continuous  railway  communicai|t)|iJthroughout  the  pro- 
vince, a  bill  was  submitted  in  IS&l  by.tbe  executive  to  the 
provincial  parliament,  which  became  law  in  that  year,  na- 
mely, the  statute  I4th.  and  15th.  Vict.  ch.  73.  "  For  the 
construction  of  a  Main  TrunkLine  of  Railway  throughout  the 
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whole  extent  of  the  province/'  which  was  declared  "  to  be 
of  the  highest  importance  to  the  progress  and  welfare  of  the 
province,  and  that  every  effort  should  be  made  to  insare  its 
construction."  In  furtherance  of  this  object,  the  act  provided 
for  the  immediate  construction  of  the  line  from  Quebec  to 
Hamilton  at  the  public  expense,  out  of  public  funds,  de- 
clared the  work  to  be  a  promnciaJ-  wotk,  and  empowered 
the  executive  to  purchase  certain  existing  railway  undet- 
takings,  and  to  take  from  their  companies  a  surrender  of 
their  respective  rights  and  properties  for  the  public  uses  of 
the  province.  The  act  also  provided  that  a  private  com- 
pany might  undertake  the  line,  if  its  construction  were 
found  to  be  impracticable  from  the  funds  provided  by  the 
government,  and  extended  to  such  company,  and  to  existing 
railways  which  should  form  part  of  the  Main  Trunk  Line, 
the  advantage  of  the  provincial  guarantee,  at  the  same  time 
specially  enacting  and  declaring  the  St.  Lawrence  and 
Atlantic  Railway  Company  to  be  and  form  part  of  the  Main 
Trunk  Line. 

In  the  following  year,'1852,  the  statute  16th  Vic.  ch.  37 
was  passed,  which  incorpomted  a  private  company  un- 
der the  name  of  The  Grand  Trunk  Railway  Company  of  Ca- 
nada, with  the  usual  corporate  and  expropriatory  privileges 
of  railway  charters,  for  the  construction  of  a  rail  way /rom 
Toronto  to  Montreal  ^^  as  tending  greatly  to  promote  the 
welfare  of  the  province.'*  To  this  company  the  provincial 
guarantee  was  extended. 

In  the  same  year,  the  statute  chapter  39  was  also  passed, 
since  generally  known  as  the  Railways  Union  Act,  which 
authorized  the  voluntary  uniting  together,  as  one  company, 
of  all  present  and  future  railway  companies  forming  part  of 
the  Main  Trunk  Line,  or  the  purchase  of  the  one  by  the  other, 
empowered  the  directors  of  the  several  companies  to  effect 
the  amalgamation  of  their  several  capitals  and  contracts,upon 
terms  to  be  settled  by  themselves,  and  allowed  them  by  their 
agreement,  for  their  companies,  to  give  a  corporate  name 


to  the  resûlting  general  company  after  such  onion.  This 
act  specially  pledged  the  provincial  legislature  to  make  such 
further  legislative  provision  as  should  be  required  fpr  giving 
full  effect  to  the  act  itself^  and  to  any  agreement  made 
under  its  provisions  to  be  ratified  in  the  terms  of  the  statute. 
This  statute  was  extended  by  the  16th.  Vict.  ch.  76,  passed 
in  1853)  to  all  railways  intersecting  the  Main  Trunk  Line, 
or  touching  at  the  same  places  with  that  line,  and  it  was  pro- 
vided that  the  name  of  the  united  company  should  be  ^^  The 
Grand  Trunk  Railway  Company  of  Canada,"  if  the  com- 
pany, established  by  the  16th.  Vict.  ch.  37,  should  be  one  of 
the  united  companies.  The  motive  declared  for  the  enact- 
ment of  these  union  acts  is  stated  in  the  preamble,  *'  that 
"  it  would  be  of  provincial  advantage  that  the  entire  Main 
^*  Trunk  Line  should  be  under  the  managemetit  of  one  com- 
*^  pany,  or  of  as  small  a  number  of  different  companies  as 
"  might  be  practicaWe.** 

The  last  statute  in  order,  is  the  18th.  Vict.  ch.  S3,  passed 
in  1864,  manifestly  to  give  effect  to  the  agreement  set  out 
in  the  plaintiff's  declaration, which  was  executed  at  London 
in  April  1853.  Before  referring  to  the  provisions  of  this  last 
statute,  it  may  be  premised  that  the  agreement  was  made  by 
six  provincial  railway  companies,  Including  The  Grand 
Trunk  Railway  Company  of  Canada,  and  The  St.  Law* 
rence  and  Atlantic  Railway  Company,  under  the  provisions 
of  the  Railways  Union  Act  ;  that  it  amalgamated  the  several 
railway  undertakings  of  those  companies  together  with  that 
for  the  erection  of  the  Victoria  bridge  by  the  Grand  Trunk 
Railway  Company,  under  the  special  act  16th.  Vict.  ch.  75  ; 
conditionally  united  all  under  the  name  of  The  Grand  Trunk 
Railway  Company  of  Canada  ;  formed  one  capital  of  the 
several  railway  companies'  capitals,  together  with  the  spe- 
cial capital  and  construction  contract  for  the  Victoria  bridge, 
and  stipulated  that  the  future  legislation  contemplated  by 
the  original  Railways  Union  Act  should  be  had  for  the  pur- 
pose of  confirming  and  legalizing  such  of  the  provisions  c  ' 
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the  agreement,  the  legality  of  which  might  be  doubtful,  buc 
subjecting  the  stipulations  of  the  agreement  to  the  subse- 
quent ratification  of  the  shareholders  of  the  several  compa- 
nies, which  was  in  fact  duly  obtained  before  the  passing 
of  the  act  of  1854,  the  act  last  adverted  to. 

Then  followed  this  act  of  1854,  18th.  Vict.  ch.  S3  ;  the 
preamble  of  which  recited  the  several  acts  of  incorporation 
of  the  contracting  companies,  the  special  act  for  the  con- 
struction of  the  Victoria  bridge,  the  agreement  above  re- 
ferred to  with  its  subsequent  ratification,  and  the  stipulation 
thereby  "  that  the  several  railways  and  works  of  the  com- 
"  panics,  including  the  Victoria  bridge,  should  thereafter 
^^  form  one  railway  and  work,  to  be  called  and  known  as 
"  The  Grand  Trunk  Railway  of  Canada  ;"  it  also  recited  the 
legislative  pledge  of  the  Railways  Union  Act  for  the  further 
legislation  which  might  be  required  for  giving  full  effect 
to  that  act,  and  to  any  agreement  made"  under  it,  de- 
clared "  that  it  is  expedient  that  further  legislative  provi- 
^^  sions  should  be  made  for  enlarging  the  powers  of  the 
"  company  &c.,  and  that  the  said  agreement  and  the  amal- 
"  gamation  of  the  several  companies  intended  to  be  effected 
^'  thereby  ^,  should  be  confirmed^'^^  it  then  enacted  the  con- 
firmation of  the  agreement,  that  the  united  companies  formed 
hy  the  smalgamoXion  should  be  knovm  and  designated  by  the 
name  of^^  The  Grand  Trunk  Railway  Company  of  Canaday^ 
applied  and  extended  the  railway  clauses  consolidation 
act  to  the  said  united  company,  provided  for  the  conver- 
sion of  the  several  companies'  shares  into  a  general  capital 
stock  &c.,  &c.,  and  effected  a  fusion  of  all  the  companies 
and  works,  including  those  of  the  Victoria  bridge,  for  the 
purpose  of  one  Grand  Trunk  Railway  Company  and  rail- 
way under  one  management. 

It  only  remains  to  be  added  that  the  St.  Lawrence  and  Atlan- 
tic Railway  Company  was  incorporated  by  the  statute  8th. 
Vict.  ch.  26,  with  the  usual  railway  charter  provisions,  and 
that  the  railway  clauses  act,  14th.  and  15th.  Vict.  ch.  51,  con- 
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tained  general  provisions  forincorporatingfiiture  railway  com- 
paniesy  and  for  extending  to  them  the  usual  corporate  rights 
and  incidents  of  incorporated  companies,  together  with 
power  for  their  general  administration  and  direction. 

The  pretensions  of  the  parties  will  now  be  examined  as 
they  have  been  submitted  in  argument  with  the  authorities 
in  support.  And  first,  the  plaintiff  supports  his  claim  to  the 
indemnité^  lo.  by  the  alleged  mortmain  character  of  the 
defendant,  and  2o.  by  the  sale  character  of  the  agreement. 
The  first  involves  the  ground  of  perpetuity  attributed  to  the 
defendant's  corporation  as  characteristic  of  a  mortmainor^ 
and  upon  this'it  would  now  sufiice  to  reply  by  a  simple 
dissent,  as  well  from  the  proposition  itself,  as  from  the  con- 
clasions  of  the  plaintiff's  counsel,  were  it  not  for  the  great 
elaboration  of  their  argument,  as  well  as  that  of  the  defen- 
dant's counsel  in  reply. 

It  is  quite  true  that  in  the  early  period  of  the  histories  of 
France  and  England,  the  acquisition  and  disposal  of  real 
estate  was  unrestrained,  and  so  continued  until  the  rapa- 
eiousness  of  the  clergy  and  of  the  religious  bodies  of 
those  times  caused  restrictions  to  be  applied  specially  to 
their  acquisitions.  The  royal  revenue,  as  well  as  the  feu- 
dal revenues  of  the  great  vassals  and  seigniors,  became 
greatly  affected  by  these  spiritual  holdings,  and  the  royal  re- 
medy was  found  in  the  lettres  d* amortissement  of  France,  and 
the  mortmain  laws  of  England,  whilst  the  seigniorial  reme- 
dy was  secured  by  the  so  called  indemnité^  paid  by  the  mort- 
mainor.  Grant  on  Corporations,  p.  98,  observes,  "  But  with 
^'  respect  to  lands  and  tenements,  the  legislature  began  early 
"  to  impose  restrictions  upon  the  right  of  corporations  aggre- 
^  gate  to  acquire  and  transmit  them  in  succession,  by  va- 
"  rious  statutes  x^alled  Mortmain.  These  restraints  were  first 
^  considered  to  be  necessary  in  consequence  of  the  extent  to 
^^  which  landed  property  was  accumulating  in  the  hands  of 
^^  the  great  religious  or  ecclesiastical  corporations,and  the  ear- 
^'liest  of  them  is  found  in  Ma^na  Charta.   Feudal  subjects 
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"  granted  in  donations  to  churches,monasterie8and  other  reli- 
^  gions  or  charitable  corporations,  and  thereby  all  casualties 
**  to  the  king  and  the  mesne  lords  necessarily  became  lost 
**  where  the  vassal  is  a  corporation  which  never  dies,  or  Ae- 
"  cause  the  property  of  those  subjects  is  made  over  to  a  dead 
^^  hand  which  car  not  transfer  it  to  another.  Hence  the  doctrine 
^  of  taking  lands  to  religious  persons  by  perpetual  or  rather 
"  continuous  succession,  preventing  all  chance  of  escheat, 
"  was  known  as  early  as  the  early  times  above  mentioned 
"  in  England,  and  had  even  then  acquired  the  name  of 
**  mortmain."  The  necessity  for  similar  restrictions  was  felt 
in  France  also  very  early.  Montesquieu  says  that  under 
the  three  races  of  the  french  kings,  the  clergy  several  times 
over  acquired  all  the  real  property  of  the  kingdown,  "  cm  a 
donné  àfplusieurs  foison  clergé  tous  les  biens  du  royaume.^^  Re- 
nauldon,  Traité  des  droits  Seigneuriaux^  p.  127,  remarks  that 
St.  Louis,  "  fut  effrayé  de  voir  que  les  biens  des  ecclésiasti- 
<^  ques,  devenant  inaliénables  entre  leurs  mainSj  étaient  hors  de 
**  tout  commerce  et  que  le  clergé,  par  les  privilèges  accordés 
**  à  cet  état,  étant  exempt  de  tout  service,  et  de  toutes  impo- 
•*  sitions  publiques,  s'il  continuait  d'acquérir,  laisserait  enfin 
<^  aux  peuples  épuisés  et  dépouillés  que  le  fardeau  excessif 

*^  des  charges  publiques Les    plus  anciennes  de  ces 

*^  lois  sont  celles  qui  défendent  aux  ecclésiastiques  d'ac- 
*^  quérir  aucune  espèce  de  biens  dans  le  royaume,  sans  la 
^^  permission  du  Roi....  Depuis  St.  Louis  jusqu'à  Louis  XV» 
**  par  son  Edit  de  1749,  ces  défenses  ont  été  si  souvent  réi- 
*^  térées  qu'on  ne  peut  plus  douter  de  la  parfaite  incapacité 
*^  qtfë  les  gens  de  main-morte  ont  de  pouvoir  acquérir  au- 
'^  cuns  biens  dans  le  royaume  sans  la  permission  du  Roii" 
The  rights  of  the  seignior  were  not  interfered  with  by  the 
royal  licence,  hence,  the  seignioi  in  whose  territory  the  terres 
amorties  were  situated  also  enforced  his  claim  for  the  equi- 
valent loss  of  his  revenue  by  the  indemnité  ;  "  Il  est  clair," 
says  Renauldon,  '^  que  le  seigneur  éteint  à  son  égard  les 
'^  droits  casuels  qui  pouvaient  lui  revenir  par  de  fréquentes 
^'  mutations  et  autres  accidents  de  fief  ;  il  a  donc  paru  juste 
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"  que  le  seigneur  retirât  qnelque  chose  qui  pût  à  Pavenîr 
**  Inî  tenir  lieu  de  récompenses  de  toutes  ces  pertes,  et  c'est 
*^  ce  qu'on  appelle  le  droit  d'indemnité."  The  Edict  of  1749 
plainly  declares  the  legislative  and  royal  appreciation  of  the 
causes  of  mortmain  restrictions,  but  applies  them  to  the 
institutions  recognized  as  mortmain,  "  les  biens  immeubles 
"  qui  passent  entre  leurs  mains  cessent  pour  toujours  d'être 
"  dans  le  commerce,  en  sorte  qu'une  très  grande  partie  des 
"  fonds  de  notre  royaume  se  trouvé  actuellement  possédée 
"  par  ceux,  dont  les  biens  ne  peuvent  être  diminués  par  les 
^  aliénations^  s'augmentant  au  contraire  continuellement 
"  par  de  nouvelles  acquisitions."  To  the  same  effect  is  the 
royal  declaration  of  Louis  XV,  enregistered  as  law  in 
Canada  in  1743,  which  declares  that  the  royal  permission 
to  acquire  shall  apply  to  all  œmmunautés  et  gens  de  main- 
morte^ in  the  colony  ;  "  quelque  faveur  que  puissent  mériter 
"  les  établissements  fondés  sur  des  motifs  de  charité  et  de  reli- 
"  gficwi,  il  est  temps  que  nous  prenions  des  précautions  effi- 
"  caces  pour  empêcher  etc.,  que  ceux  qui  y  sont  autorisés 
^*  ne  multiplient  des  acquisitions^  qui  mettent  hors  du  corn- 
"  merce  une  partie  coTisidérable  des  fonds  et  domaines  de  nos 
"  colonies,  et  ne  poun*ont  être  regardées  que  contraires  au 
'^  bien  commun  de  la  société.^^ 

It  is  unilecessary  to  quote  the  many  jurists  who  all  con- 
cur in  the  expression  of  opinion,  that  the  inalienability  Of 
the  lands  acquired  by  mortmain  corporations^  not  the  perpetuity 
of  their  corporate  existence^  was  the  cause  of  the  mortmain 
legislation,  but,  among  the  number  of  anothors,  Hervé  says 
that  ecclesiastical  and  religious  bodies  are  commonly 
known  as  gens  de  main  morte  because  their  property  ^^  est 
**  dans  une  espèce  d'état  de  mort* relativement  au  conunerce, 
^^  et  qu'il  ne  leur  est  pas  permis  d'en  disposer  comme  aux 
^  autres  citoyens,"  and  this  general  opinion  was  strength- 
ened by  the  fact  that  the  acquisitions  were  without  limit. 
It  is  almost  unnecessary  to  observe  that  the  mere  perpetuity 
of  coiporations  is  in  no  way  interfered  with  or  abrogated 
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by  the  mortmain  legislation  of  either  France  or  England, 
or  the  subsistence  of  that  perpetuity  in  connection  with  the 
mortmain  "  institutions  "  to  which  that  special  legislation 
applies,  in  as  much  as  both  expressly  declare  the  necessity 
for  that  legislation  solely  by  reason  of  the  inalienability  of 
the  property  again  by  those  mortmainors. 

It  is  almost  useless  to  refer  to  english  legislation  upon 
this  point,  because  the  matter  under  discussion  is  purely  of 
local  law,  but  even  in  England,  the  motive  for  mortmain 
restriction  was  the  same  as  that  of  France,  and  Grant,  p. 
129  etseq.  clearly  shows  "  that  corporations  aggregate  could 
not  alien  in  fee,"  and  that  the  power  to  alien  was  not  inhe- 
rent in  them,  that  no  authority  of  a  decided  cause  is  to  be 
found  to  sanction  the  idea,  and  that  as  late  as  the  9th  Geo.  II 
Ch.  36.  intituled,  "  An  act  to  restrain  the  disposition  of  lands 
whereby  the  same  became  inalienable^'^  both  sides  in  the  House 
of  Lords,  in  the  debates  upon  that  act,  assumed  most  dis- 
tinctly that  corporations  becoming  possessed  of  lands  could 
not  alienate  them  &c.  This  author's  observations  are  con- 
clusive upon  the  point  involved  in  this  part  of  the  argument 
with  reference  to  that  class  of  corporations  aggregate. 

The  fallacy  in  the  plaintifTs  arguments  appears  to  lie  in 
the  assimilating  of  the  old  mortmain  corporations  with  the 
modern  civil  corporation,  or  incorporated  trading  companies, 
in  viewing  both  simply  as  abstractions,  corporations^  and 
in  attributing  to  Iboth  the  principle  of  perpetuity  alone  as 
their  sole  characteristic  and  criterion  of  constitution,  without 
considering  at  the  same  time  the  practical  establishment 
and  purposes  of  the  modem  incorporated  companies.  Merlin 
Verbo,  Gens  de  main-morte,  says  :  "  Il  est  vrai  qu'on  ap- 
"  pelle  aussi  gens  de  main-morte  les  communautés,  corps 
^^  et  établissements  publics,  dont  l'existence  se  perpétue  par 
"  la  subrogation  toujours  successive  des  personnes  qui  les 
"  composent  et  qui  les  administrent."  So  Grant  remarks,  "  A 
^^  corporation  qua  corporation  does  possess  a  qtmsi  immortal 
<^  character,  as  Coke  expresses  it,  but  it  is  in  fact  an  in- 
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"  stitntîon  calculated  for ^  and  capable  of  indefinile  duration  : 
^  it  is  an  ideal  body,  a  continuons  identity  endowed  in  its 
"  creation  with  capacity  for  endless  duration^*  This  definition 
of  this  ideal  creation  will  be  found  to  measure  and  describe 
accurately  the  attributes  of  a  corporation  proper^  id  est^  a 
corporation  created  merely  as  a  corporationy  without  any  res- 
triction or  limiting  clause  in  the  instrument  of  creation.  "  It 
is  not  by  any  means  true^  however ^   tthot  all  existing  corpora-' 
tions  come  up  fully  to  the  whole  extent  of  the  above  definition^ 
because  corporations  are  the  creatures  of  the  crown  and  par^ 
Uamentj  and  consequently  there  is  scarely  any  limit  to  tlie  va- 
fiety  of  forms  in  which  they  may  be  produced,"*^  Kyd  on  Cor- 
porations, also  observes,  "  That  when  it  is  said  that  a  Cor- 
poration is  immortal,  we  are  to   understand  nothing  more 
than  that  it  is  capable  of  an  indefinite  duration,  and  that  the 
grant  to  the  natural  persons  of  the  corporation  made  to  them, 
in  their  corporate  name,  is  not  determinable  on  the  death  of 
the  individuals,  but  continues  as  long  as  the  corporation  con- 
tinues." The  term  perpetuity  is  only  an  incident  to,  but  not 
the  constituent  of,  the  corporate  existence,  and  was  attached 
in  France  to  the  class  distinguished  by  the  royal  legislation, 
and  by  the  jurists,  as  mmn^mortables^  or  gens  de  main-morte^ 
namely,    the  clergy    in  general,    colleges,   hospitals,  con- 
frairies  and  eleemosynary  institutions  which  were  held  to  be 
partly  religions  and  partly  civil,  and  afterwards  to  municipa- 
lities and  city  guilds.  See  Merlin,  Rep.  de  Jur.  vo.  Gens  de 
main-morte,  Hervé,  Bacquet,  &c..  and  this  classification  is 
sustained  by  the  language  of  the  Royal  Edict  and  Declara- 
tion of  Louis  XV  above  referred  to,  and  finds   a  parallel 
application  in  the  so  called  corporations  aggregate  in  En- 
gland. 

The  difference  is  evident  between  these  institutions  re- 
cognized as  mort-main  in  character  and  name,  and  subject 
to  mortmain  restrictions,  and  the  civil  corporations  or  trading 
incorporated  companies  of  modem  times,  and  that  diffe- 
rence is  thus  expressed  by  Angell  and  Ames  on  Corpora- 
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tîoiis  :  ^^  These  mortmain  corporations  are  altogether  different 
^^  from  the  civil  corporations  created  in  modem  times  for 
"  an  infinite  variety  of  temporal  purposes.  The  most  nu- 
'^  merous,  and  in  a  secular  and  commercial  point  of  view, 
^*  the  most  important  class  of  private  civil  corporations,  and 
"  which  are  commonly  called  companies,  consist  at  the  pre- 
^^  sent  day  of  banking,  insurance,  manufacturing  and  exten- 
^'  sive  trading  corporations,  and  likewise  of  turnpike,  bridge, 
^^  canal  and  railroad  companies,  and  others  established  for 
^^  the  promotion  and  engagement  of  individual  adventure. 
"  The  convenience  of  union  and  the  aggregation  of  capital 
"  for  public  advantage  in  the  extension  of  commercial  pur- 
"  suits  necessarily  require  the  great  object  of  an  incorpora- 
"  tion,  namely,  the  bestowal  of  the  character  and  properties 
"  of  individuality  on  a  collective  and  changing  body  of  men. 
^'  By  those  means,  perpetual  succession  of  many  persons 
<«  are  considered  as  the  same,  and  may  act  as  an  indivi- 
"  dual,  thereby  enabled  to  manage  its  own  aifairs,  and  to 
"  hold  property  unthotU  the  perplexing  intricacies^  the  hazcar- 
'^  dous  and  endless  necessity  of  perpétuai  conveyances  for  the 
*^  purpose  of  transmitting  it  from  hand  to  hand.  The  charter 
"  or  act  of  incorporation,  a  law  peculiar  to  itself,  not  only 
"  specifies  the  particular  undertaking  or  business  to  which 
"  it  is  limited,  but,  to  prevent  monopolies,  and  to  confine 
"  the  action  of  incorporated  companies  strictly  within  their 
"  proper  sphere,  the  acts  incorporating  them  almost  invaria- 
"  bly  limit,  not  only  the  amount  of  property  they  shall  hold, 
"  t)x  their  capital  stock,  but  limit  also  their  purchase  of  lands 
"  within  a  certain  amount,  and  frequently  prescribe  the 
'^  purposes  for  which  alone  the  land  shall  be  purchased  and 
"  liable,  and  the  mode  in  which  it  shall  be  applied  to  efîect 
**  these  purposes."  These  authors,  with  others  which  need 
not  be  cited  at  length,  also  observe  the  distinction  to  be  taken 
between  trading  corporations  and  common  partnerships,  the 
latter  being  obviously  defective  in  the  coercive  authority 
required  to  render  their  rules  obligatory,  whilst  the  legisla- 
tive impress  of  the  former  gives  binding  effect  to  their  vo- 
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lontary  articles  of  associatioD.  This  legislative  confirma- 
tion is  indispensable  to  enable  the  parties  to  the  compact  to 
sue  and  be  sued  as  a  eampanp  by  a  general  name^  toad  by 
a  oomnum  sealy  and  to  transmit  their  property  by  succession^ 
^^  whilst  the  principal  ingredient  for  procuring  the  act  of 
^*  incorporation  is  to  limit  the  risk  of  the  partners  by  remo- 
^  Ting  from  them  their  liability,  in  solido^  however  small 
*^  their  interest  in  the  concern,  to  render  definite  the  extent 
^  of  their  hazard  and  to  divide  the  aggregate  capital  into 
^  shares  easily  susceptible  of  disposal."  Wood  worth,  in  his 
Treatise  on  Joint  Stock  Companies,  goes  over  the  same  ground 
and  observes,  *^  that  companies  formed  on  the  joint  stock 
"  principle  usually  required  an  act  of  parliament  for  limi- 
^^  ting  the  responsibility  of  the  members  to  the  sum  subscri- 
^^  bed  by  each  individual,  and  that  railway  companies,  form- 
^  ed  for  the  purpose  of  executing  works  that  cannot  be 
'^  carried  into  execution  without  the  aid  of  legislation, 
^^  aie  of  this  class,  and  require  and  obtain  acts  of  incorpora- 
"  tion." 

These  incorporated  companies  upon  the  joint  stock  prin^ 
ciple,  and  sanctioned  by  parliament,  are  assimilated  by  Jadge 
Story,  in  his  Treatise  on  Partnership,  to  the  French  société 
anonymCj  and  French  jurists  sustain  the  similitude  in  evv^ry 
particular  of  its  formation,  purpose  and  management,  as 
well  as  in  its  requisite  sanction  by  legislative  authority, 
Walewski,  Traité  des  Sociétés  par  actions,  says  of  this  so- 
dété  ^  dans  laquelle  toute  individualité  disparait  pour  £Edre 
place  à  une  simple  association  de  capitaux,  les  tiers  trou- 
vant leur  garantie  dans  l'autorisation  du  gouvernement  qui 
levise  et  approuve  les  statuts  de  ce  genre  d'entreprises." 
The  French  Code  de  Commerce  has  made  special  provision 
£or  such  associations  as  the  creatures  of  commercial 
wants.  ^'  Elle  est  qualifiée  par  la  désignation  de  Pobjet 
^  de  son  entreprise,  elle  est  administrée  par  des  admi- 
^  nistrateurs  à  temps  révocables,  les  associés  ne  sont 
"  passibles  que  de  la  perte  du  montant  de  leur  intérêt  dans 
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^^  la' société,  ils  ne  laissent  que  le  capital  pour  répondre  aux 
"  créanciers  de  l'association.  Le  capital  se  divise  en  ac- 
"  tions  d'une  valeur  égale,  représentant  le  droit  qu'on  a  dans 
^'  une  société  anonyme,  et  la  réunion  de  toutes  les  actions 
^^  forme  le  capital  de  la  société  ;  enfin  elle  ne  peut  exister 
"  qu'avec  l'autorisation  du  roi,  et  avec  son  approbation  par 
"  l'acte  qui  la  constitue,  qui  doit  être  donné  dans  la  forme 
"  prescrite  par  les  règlements  d'administration  publique." 
See  also  Persil,  Sociétés  de  Commerce,  &c.,  &c. 

Railway  companies  forming  no  inconsiderable  portion  of 
these  incorporated  associations  are  authoritatively  defined 
to  be  "Corporations  having  certain  prescribed  powers  and 
privileges  according  to  the  statutes  of  their  formation,  and 
which  vary  in  their  provisions  so  as  to  suit  the  works  and 
objects  contemplated.  A  railway  act  is  the  instrument 
under  which  the  partnership  concerns  are  managed,  and 
the  rights  of  individuals  coming  in  contact  with  the  com- 
pany are  regulated.  Their  charter  is  a  charter  with  the  pub- 
lic ;  hence,  the  Queen's  subjects  are  compelled  to  submit 
to  the  contract  upon  the  notion  that  it  will  be  for  the  public 
good."  Moreover,  these  companies  are  immistakeably  of  a 
commercial  character  according  to  english  law  and  are 
"  common  carriers  without  the  sanction  of  any  clause  in  their 
"  act  of  incorporation."  So  also  by  French  law.  Troplong, 
Traité  des  Sociétés,  says  :  "  Les  sociétés  commerciales 
"  sont  celles  qui  sont  formées  pour  exercer  un  commerce, 
"  ou  pour  faire  des  actes  de  commerces,  c'est  leur  but  qui 
"  leur  imprime  le  caractère  commercial.  Et,  quant  aux  so- 
"  ciétés  anonymes,  leur  intention  se  jugera  par  leurs  habi- 
"  tudes,  et  par  les  circonstances  au  milieu  desquelles  elles  se 
"  sont  formées.  Lorsque  des  entreprises  de  transport  se  lient  à 
"  des  entreprises  de  construction,  la  société  qui  s'y  livre  est 
"  une  société  commerciale  ;  ainsi  ime  société  qui  a  cons- 
"  trait  un  chemin  de  fer,  et  qui  ensuite  exploite  le  transport 
^^  des  voyageurs  et  marchandises  par  ses  wagons,  est  une 
"  société  de  commerce,"    and  Bousquet,  Diet,  de   Droit, 
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says:  ^^  Texploitationd'an  chemin  de  fer  par  une  compagnie 
constitue  une  entreprise  de  commerce,  justiciable  .des  tri- 
bunaux de  commerce." 

This  general  commercial  character,  in  connection  with 
such  companies,  is  settled  by  provincial  jurisprudence 
in  the  case  of  The  Seminary  of  Quebec,  vs.  The 
Quebec  Exchange  Association,  3  L.  C.  Reports  p.  76,  in 
which  it  was  held  by  the  Superior  Court  at  Quebec  that 
the  defendant  was  a  Joint  Stock  Association,  &c."  dont  Tin- 
"  stitution  n'est  pas  perpétuelle,  et  qui  n'est  pas  frappée  de 
"  Pincapacité  d'aliéner,"  that  it  was  not  a  mortmain  insti- 
tution, and  that  the  real  estate  purchased  for  the  purposes  of 
the  institution  did  not  give  rise  to  indemnité. 

In  the  particular  case  of  the  defendant  in  this  suit,  the 
act  of  Incorporation  of  the  company  removes  all  doubt^of  its 
commercial  character  by  enacting  "  that  all  suits  and  ac- 
*^  tions  at  law  by  or  against  the  corporation  shall  be  subject 
"  to  the  rules  of  evidence  laid  down  by  the  laws  of  En- 
**  gland,  recognized  by  the  Courts  in  Lower  Canada  in  com- 
**  mercial  matters." 

These  observations  have  been,  extended  for  the  purpose 
of  removing  all  doubt  of  the  absolute  dissimilarity  between 
the  ancient  mortmain  institutions  and  the  modem  incorpo- 
rated trading  companies,  and  of  their  entire  difference  in 
constitution,  character  and  existence.  In  the  latter,  we 
find  the  legislative  incorporation,  the  limitation  in  the  ac- 
quisition of  realty,  and  its  alienability,  the  formation  of  a  ca- 
pital with  its  division  into  disposable  shares,  the  interest  of 
the  shareholders  in  the  property  itself  of  the  institution,  con- 
sisting of  the  aggregate  of  the  interest  or  shares,  the  be- 
nefits to  be  enjoyed  by  the  public  under  the  terms  of  the  char- 
ter, but  the  property  and  acts  of  the  corporation  being,  how- 
ever, for  the  sole  advantage  of  the  individuals  interested  in 
the  stock,  and  in  view  of  their  individual  benefit,  and,finally, 
being  the  private  property  and  object  of  the  corporation  ;  these 
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are  all  essentials  of  those  iacorporated  ccxnpanies,  whilst  the 
absolate  converse  of  these  particulars  accompanies  the  real 
mortmain  institutionsyindicating  the  broad  and  distingaisbing 
feature  of  distinction  and  difference  subsisting  between  those 
two  classes  of  corporations,  and  manifestly  leading  to 
the  conclusion  that  the  defendant  is  not  the  alleged  mort- 
mainor  of  the  plaintiff,  but  "  a  commercial  partnership  in- 
**  vested  ivith  corporate  functions  of  comiderab/e  but  limited 
"  extent,  in  which  the  characters  of  partnership  and  corpora^ 
*^  tion  are  legislatively  combined,^'*  and  in  absolute  and  direct 
contrast  with  the  religious  and  eleemosynary  or  municipal 
institutions  to  which  the  mortmain  character  was  really  at- 
tached by  jurists,  and  recognized  in  the  legislative  enact- 
ments of  the  French  kings,  including  those  of  Louis  the  XV 
above  referred  to,  and  specially  in  his  royal  declaration  en- 
registered  as  law  in  this  province. 

It  should  be  stated  that  neither  the  Railway  Clauses  Conso- 
lidation Act,  nor  the  defendant' s  statutory  charter  adopting 
the  clauses  act,  make  mention  of^or  reference  XOylettres  d^a- 
H  mortissementj  or  to  mortmain  itself,  either  in  word  or  pro- 
vision, and  that  the  clauses  act  empowers  the  defendant  not 
alone  ^^  to  purchase^  hold  and  take  lands  "  ^c.j  but  also  '^  to 
alienate,  sell  and  dispose  of  the  same,^' 

The  mortmain  character^  therefore,  as  so  known  and  dis- 
tinguished, being  manifestly  inapplicable  to  the  defendant, 
the  allegation  of  the  plaintiff's  declaration  that  the  land  in 
question  is  now  holden  by  the  defendant  in  mortmain,  or  in 
other  words,  and  by  legal  implication,  that  the  defendant  is 
a  mortmainor,  is  unsupported  by  law  ;  upon  this  ground, 
therefore,  the  plaintiff  ^s  claim  for  indemnité  cannot  be  le> 
gaily  sustained. 

Beside  this  unsupported  pretension,  the  claim  for  indem^ 
nité  is  further  rested  also  upon  the  onerous  nature  of  the 
agreement  a»  an  actual  conveyance  and  sale  by  the  St.  Law- 
tence  and  Atlantic  Railway  Company  to  the  Grand  Trunk 
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RaSway  Company  of  Canada.  Now,  it  is  an  undeniable  pio» 
poeitioa  of  law  that  e'^ery  acquisition  by  a  mortmaincNr  en- 
tails indemmtéj  whilst  it  is  equally  undeniable  that  the  acte 
or  deed  of  conveyance  must  in  itself  be  iranstoH/depropriéié^ 
and  that  the  legal  requisites  of  a  deed  of  sale,  the  absolute 
transfer  of  the  property  sold  and  a  price  agreed  upon  for  it, 
are  legal  qualities  essential  to  the  constitution  of  such 
sale. 

A  reference  to  the  provisions  of  the  Railways  Union  Act, 
and  to  the  covenants  of  the  agreement  as  set  out,  made  and 
executed  under  those  provisions,  evidence  their  merely  pre- 
paratory character,  and  as  only  creative  of  elements  for  the 
union  of  the  railway  companies  and  their  respective  rail- 
ways, the  aggregation  of  their  capitals  into  one  general 
stock,  the  adoption  of  the  several  companies'  shareholders 
into  one  general  company,  the  completion  of  the  several 
lines  of  railway,  and  the  assumption  of  the  several 
construction  contracts  and  of  the  liabilities  of  the  several 
companies,  including  of  course  interest  due  and  unpaid  to 
the  shareholders  by  the  St.  Lawrence  and  Atlantic  Company 
and  others  named,  in  all  which  the  Victoria  Bridge  charter 
and  contracts  were  included  by  the  terms  of  the  agreement. 
To  assume  the  mere  union  of  companies  in  itself  to  be  a 
sale,  or  the  transfer  of  equivalent  shares  in  the  united,  for  the 
shares  in  the  several  companies,  to  be  a  legal  ingredient  of 
a  sale  is  simply  ridiculous,  and  it  is  equally  so  to  make  the 
payment  by  the  united  company  of  the  interest  due  and 
payable  to  the  several  shareholders  of  the  named  companies, 
to  be  a  consideration  or  price.  Among[  those  amounts  of 
interest,  that  due  to  the  St.  Lawrence  and  Atl^tic,  in  their 
case  amounted  to  £TS,00O,  which  is  assumed  to  be  the 
price  or  consideration  of  the  agreement  to  unite  that  railway, 
almost  complete  with  a  stock  capital  of  £1,225,000,  se- 
cured by  provincial  guarantee,  and  of  which  considerably 
more  than  half  had  been  paid  in.  The  agreement  does 
not  recognize  this  as  a  price  or  consideration,  but  assumes 
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it  as  a  debt  due,  as  much  as  wages  or  materials  pnrchased 
and  remaining  unpaid.  The  essential  qualities  of  a  sale  or 
its  equivalent  act^  the  absolute  transfer ^  de  la  pleine  pro- 
priété d*un  héritcLgey  and  moyennant  unprix^  are  wanting  in 
this  agreement.  The  union  effected  by  it  was  a  mere  fu- 
sion of  interests  for  a  common  and  reciprocal  advantage  in 
so  far  as  the  several  shareholders  were  concerned,  and  the 
agreement  itself  was  only  preparatoiy  or  provisional  articles 
of  association,  for  the  common  benefit  of  the  general  asso- 
ciation, to  be  afterwards  completely  established  in  the 
same  manner  as  similar  provisional  articles  of  association 
for  a  public  or  private  undertaking  might  be  entered  into 
by  individuals,  to  be  completed  and  perfected  afterwards  for 
their  private  and  personal  advantage.  The  law  no  more 
prevents  companies  fiom  aggregating  themselves  into  one 
united  company,  than  individuals  from  forming  a  co-part- 
nership. Grant,  p.  48,  says  :  ^^  a  corporation  may  be 
compounded  of  several  others  ",  and  without  additional  cita- 
tions, it  will  be  found  in  S  Exchequer  Rep.  p.  320,  "  so  two 
corporations  may  be  made  one  by  uniting  one  to  the  other, 
but  the  resulting  corporation  must  have  express  power  by 
statute  to  sue  etc.,"  So  also  it  is  laid  down  '^  though  cor- 
porations'may  unite,  it  appears  that  with  respect  to  all  cor- 
porate bodies,  created  by,  and  in  accordance  with  and  pui^ 
suance  of,  acts  of  parliament  they  cannot  surrender,  but 
they  continue  united  and  act  and  are  known  as  one  corpo- 
rajtion,  but  when  a  separation  takes  place  they  revive  in 
their  original  formation."  "  An  act  of  parliament  will  fur- 
nish the  only  means  of  removing  the  corporate  charter  fjx>m 
corporations  created  by  charters  passed  in  parliament." 
The  distinction  will  be  obvious  between  the  surrender  of 
the  charter  and  the  union  of  the  chartered  property  with 
other  chartered  property  for  a  common  object,  in  other 
words,  the  union  of  these  incorporated  railway  companies 
for  the  establishment  of  a  common  Main  Trunk  Line  of  Rail- 
way throughout  the  province  and  under  one  management. 
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Coosideriiig  these  admitted  principles  and  authorities  of 
law  in  connection  with  the  agreement  in  itself  only  as  in 
the  natoie  of  mere  articles  of  co-partnership,  and  inde* 
pendent  of  parliamentary  sanction,  the  Declaration  not 
going  beyond  the  agreement  in  its  relation,  and  making  no 
reference  whatever  in  terms  or  otherwise  to  the  provisions 
of  the  18th.  Vict.  ch.  33,  the  only  enactment  in  connection 
with,  and  subsequent  to  the  agreement,  it  is  evident,  ad- 
mitting the  legality  of  the  union  and  the  non  removal  of  the 
several  charters  by  act  of  Parliament,  that  the  agreement 
in  itself  did  not  contain  the  attributes  of  such  an  act,  but 
simply  professed  to  unite  several  independent  companies 
into  one,  with  their  several  undertakings  as  one,  establi- 
shed an  association  of  the  individual  companies  as  one  ge- 
neral company,  and  subjected  them,  in  that  respect,  under 
the  stipulations  of  the  agreement  upon  which  alone  the 
plaintifl  rests,  to  the  same  principles  and  rules  of  law  as 
properly  apply  to  associations  or  partnerships  of  indivi- 
duals ;  Troplong,  Traité  de  Société,  explains  these  :  ^^  II 
"  est  certain  que  pendant  la  durée  de  la  société  il  y  a  com- 
'*  munication  et  aliénation.  Res  continua  communicantur. 
^^  Seulement,  cette  aliénation  n'est  pas  absolue,  et  à  la  fin 
^^  de  la  société,  chacun  retire  sa  part.  Ce  n'est  pas  une 
^'  aliénation  absolue  comme  celle  qu'engendre  la  vente  ; 
^^  Tassocié  n'abdique  pas  sa  chose  radicalement  et  à  tou- 
^^  jours.  Le  contrat  de  société  est  fort  différent  de  la  vente, 
'^  ainsi  que  les  feudistes  l'ont  expliqué  dans  leurs  recher- 
'^  ches  sur  les  retraits  ;  jamais  il  n'a  équipoUé  à  la  vente.'* 
And  Pothier,  Traité  des  Retraits,  no.  103  :  ^  Le  contrat  de 
'^  société  est  un  contrat  qui  n'est  ni  equipollent,  ni  ressem- 
^'  blant  au  contrat  de  vente."  and  Bacquet  requires  *^  une 
▼raie  vendition."As  respects  the  Grand  Trunk  Railway  Com- 
pany, therefore,  the  individuality  of  the  partners  sui^ 
vives,  the  alienation  of  the  property,  mise^  of  each,  is  not 
absolute,  and  the  criterion  of  price  is  absent.  Moreover,  the 
very  statute  which  anticipated  and  enacted  preparatory  pro- 
visions for  the  union  of  the  companies,  the  Railways  Union 
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'enacted  two  distinct  and  separate  modes  at  effecting  it,  lo. 
by  the  voluntary  union  of  the  companies,  or  to.  by  the  pur- 
chase by  one  from  the  others,  or  any  of  them,  with  distinct 
and  special  provisions  for  each  particular  mode,  tot  the  for- 
mer, by  providing  for  the  aggregation  of  their  capitals  and 
shareholders,  and  authorising  the  union  to  assume  the  liabi- 
lities, engagements  and  construction  contracts  of  each  and 
all,  and  for  the  latter,  by  authorizing  the  purchasing  com- 
pany to  increase  its  capital  to  an  amount  sufficient  to  liqui- 
date its  purchase  price,  and  to  complete  their  own  as  well 
as  the  purchased  railroad  undertaking  ;  in  the  former,  provi- 
ding for  a  union  by  voluntary  agreement  upon  equal  terms, 
in  the  latter,  providing  the  mode  for  raising  a  capital  as  the 
•price  of  the  purchase.  The  distinction  has  been  drawn  be- 
tween the  two  modes  broadly  and  unmistakeably  by  the  le- 
gislature itself  in  its  own  plain  and  unambigious  enactement, 
and  the  agreement  moreover  has  adopted  the  former  mode 
and  repudiated  the  latter.  Under  all  these  circumstances  the 
Agreement  does  not  assume  in  law  the  character  of  a  sale^  or 
its  acte  equipoUerUj  nor  support  the  plaintiff's  pretension  as 
being  an  acte  translatif  de  propriété. 

The  argument  deduced  by  the  plaintiff  from  the  lan- 
{[uage  of,  or  terms  employed  in,  modem  french  fiscal  regula- 
tions, or  from  reasons  given  in' support  of  such  particular 
tax  there,  will  not  avail  in  this  case.  In  that  country  a 
revenue  is  levied  by  tax  upon  the  excess  of  a  capital,  mise, 
brought  by  one  partner  into  a  concern,  more  than  the  other 
partner,  and  this  tax  is  endeavoured  to  be  parallelled  with  the 
seigniorial  indemnité  of  feudal  France.  In  the  same  spirit 
the  Cour  de  Cassation  declared  the  old  droits  de  contrôle  and 
inriniMtlion  specially  imposed  and  levied  under  the  royal 
Edicts  of  1703,  1704  and  1708,  to  have  been  seigniorial,  and 
therefore  declared  the  legality  of  thé  fiscal  impost  of  1790, 
but  at  a  time  when  seigniorial  dues  and  rights  had  been 
abolished  in  France.    State  necessity  in  Franee  has  impo 
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sed  state  taxation  upon  an  almost  endless  variety  of  useful 
objects,  and  even  upon  railroads  themselves,  objects  of  the 
most  positive  public  advantage,  Bousquet,  ^^  Diet,  de 
Droit,"  says  :  ^^  Les  chemins  defer  sont  sounds  à  un  impoV^ 
&c. 

The  modem  use  of  ancient  terms  as  amortissement^  impôt 
4e  main^morie^  has  also  furnished  support  to  this  argument 
of  the  plaintiff.  But  Bousquet,  in  reference  to  the  former,  ex^ 
plains  the  distinction  between  its  ancient  and  modem  appli- 
cation :  "  Anciennement  on  appelait  ainsi  la  permission 
que  le  roi,  moyennant  finance,  accordait  aux  gens  de  main 
morte,  tels  que  les  religieux,  les  communautés,  les  con- 
fréries, etc.,  etc.,  d'acquérir  des  héritages,  et  comme  ces 
héritages  ainsi  acquis  n'étaient  pas  dans  le  commerce,  et 
ne  pouvaient  plus  être  vendus,  ce  qui  privaient  les  seigneurla 
des  profits  féodaux  et  casuels  qu'ils  percevaient  a  chaque 
mutation  il  leur  était  dû  Une  indemnité.  Aujourd'hui  l'amor- 
tissement ne  s'applique  guère  qu'au  fonds  consacré  à  l'ex- 
tinction de  la  dette  publique,  (sinking  fund)  et  à  la  caisse 
du  bureau  d'amortissement  qui  est  chargé  de  cette  opéra- 
Uon." 

With  respect  also  to  the  modem  terms,  impôt  de  main- 
morte^  this  also  is  a  tax  like  all  taxes  subject  to  increase 
or  diminuticm,  or  entire  abolition,  as  state  necessity  might 
dictate,  and  is  imposed  upon  sociétés  anonymes  which  are 
declared,  genemlly,  to  reach  beyond  the  ordinary  duration 
of  mutations,  and  because  *^  les  associés  se  succèdent  les 
uns  aux  autres  sans  payer  de  mutation."  Championnière  in 
lus  "  Droits  d'Enregistrement  "  in  which  he  has  classed  the 
varieties  of  registration  taxation  in  France,  refers  to  this  im- 
post,and  says  that  though  most  ^^  sociétés  comportent  une  du- 
rée fort  longue,  qu'il  n'est  pas  vrai  de  dire,  tel  qu'à  déclaré 
la  législature,  que  les  associés  se  succèdent  "  &c.,  he  de- 
<%laies  this  ground  false  and  unsound  in  as  much  as  ^^  les  as- 
sociés ne  06  succèdent  pas  les  ana  aux  antres,  que  dans  les 
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sociétés  dites  IbniineSy  supposant  toute  fois  que  tels  droits 
des  survivants  s'accroissent  à  titre  héréditaire  du  droit  des 
prémourants." 

The  use  of  the  old  french  terms,  as  above,  does  not  in- 
volve the  recognition  of  the  old  Mortmain  institutions 
known  in  connection  with  those  terms,  nor  should  modem 
french  judicial  opinions  control,  when  they  are  plainly  op- 
posed to  those  recognized  and  enforced  in  this  province. 
Our  courts  have  always  held  the  droit  de  contrôle  et  insinua^ 
tion  to  be  fiscal  taxation  not  in  force  in  this  province,  and  in 
no  respect  seigniorial,  as  the  Cour  de  Cassation  has  done. 

Upon  the  whole,  the  mortmain  character  is  not  legally 
attributable  to  the  Grand  Trunk  Railway  Company  of  Ca- 
nada, and  the  agreement  is  not  in  law  translatif  de  pro^ 
priétéj  and  therefore  the  Declaration  shews  no  legal  claim 
to  either  indemnité  or  lods  et  ventes. 

But,  on  the  other  hand,  the  special  defence  set  up,  in  the 
event  of  the  grounds  of  exception  above  stated  not  being  al- 
lowed, must  be  considered  :  previous  to  the  investigation  of 
this  defence,  and  as  a  preliminary,  it  is  proper  to  become 
acquainted  with  the  defendant  in  this  cause,  the  legal  ori- 
gin and  present  statutory  existence  of  that  incorporated 
company,  and  under  what  right  or  title  it  now  holds  the  lands 
in  mortmain  as  alleged  in  the  plaintiff'^i  declaration,  which 
impleads  the  defendant  as  an  existing  Corporation  by  the 
name  of"  The  Grand  Trunk  Railway  Company  of  Canada,** 
but  without  setting  out  in  the  declaration  any  charter  of  in- 
corporation either  royal  or  legislative.  A  short  review  of 
the  legislative  acts  above  referred  to  will  supply  the  omis- 
sion. 

The  16th.  Vict.  cb.  37,  incorporated  a  nmnber  of  indivi- 
duals under  the  above  name,  for  the  construction  of  a  rail- 
way from  Toronto  to  Montreal.  The  Railways  Union  Act, 
of  the  16th.  Yiot  ch.  S9,  aathofiaedthe  directors  of  the  imited 
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companies  to  give  a  name  to  tlie  resulting  company  to  be 
formed  by  their  union,  with  the  pledge  of  future  legislation, 
if  required,  to  give  this  agreement  of  union  full  effect.  The 
16th.  Vict,  ch*  76,  amended  and  extended  the  previous  ac^ 
and  enacted  that  the  resulting  company  should  be  The  Grand 
Trunk  Railway  Company  of  Canada,  if  the  company  incor- 
porated by  that  name  under  the  16th.  Vict.  ch.  37  should  be 
one  of  the  uniting  companies.  The  parties  to  the  agreement 
included  the  Victoria  Bridge  undertaking  and  contracts  in 
the  union,  and  admitted  the  construction  contractors  of  that 
work  as  parties  to  the  agreement,  though  that  undertaking 
was  not  in  the  contemplation  of  the  railways  union  act  :  all 
these  parties  nevertheless  assumed  to  name  the  resulting 
company,  with  the  express  stipulation  and  agreement,  how- 
ever, covenanted  in  the  agreement,  for  the  futui'e  legislation 
above  adverted  to.  Finally,  the  18th.  Vict.  ch.  33, 
after  special  recital  of  the  statutory  charters  of  the  compa- 
nies, of  that  for  the  construction  of  the  bridge,  of  the  agree- 
ment and  its  covenants  and  of  the  provision  for  future  legis- 
lation, declared  the  expediency,  among  other  things,  of  con- 
firming the  agreement,  and  of  amalgamating  the  companies 
&c.,  &c.,  and  enacted  that  confirmation,  incorporated 
the  resulting  or  union  company,  by  incorporating  with 
this  special  act,  18th.  Vict.  ch.  33,  the  provisions  of  the  Rail- 
way Clauses  Consolidation  Act  14th.  and  15th.  Vict.  ch.  51, 
one  of  which  enacts  ^^  the  incorporation  of  every  company  es- 
^^  tablished  under  any  special  act  making  it  a  body  corporate 
^^  under  such  name  as  shall  be  declared  in  the  special  act  *'  &c., 
and  finally  provided  that  ^^  the  united  company  shall  be  known 
and  designated  by  the  name  of  ^^  The  Grand  Trunk  Railway 
Company  of  Canada.^^  Now,  the  law  has  declared  ^*  the  name 
of  a  Corporation  to  be  in  all  cases  an  essential  part  of  the  meta- 
physical creation,  and  that  which  operates  more  than  any 
other  property  of  a  Corporation,  to  give  it  the  appearance 
of  continuous  identity''  so  also,  ^^  the  general  rule  with  res- 
pect to  the  name  of  the  Corporation  is  that  every  charter  of 
incorporation  ought  to  name  the  Corporation.''    ^^  In  the 
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ease  of  statutory  Corporations,  the  name  must  be  given  by 
the  act  of  Parliament,  constituting  the  Corporation."  See 
Angell  and  Ames,  Grant,  Wilcocke. 

The  appropriation  of  a  name  in  the  agreement  by  the 
rontracting  parties  to  the  compound  or  resulting  company, 
could  in  law  give  no  corporate  or  legal  denomination  to  the 
company  as  an  existing  corporation,  nor  could  the  corporate 
name  attached  to  that  company  by  the  amending  Railways 
Unicm  Act  have  that  legal  effect,  in  asmuch  as  operations  not 
contemplated  by  the  Railways  Union  Act  were  introduced 
into  and  formed  part  of  the  substance  of  the  agreement.  The 
18th.  Vict.  ch.  83,  alone,  therefore,  gave  that  property  to  the 
^companies'  amalgamation,  swallowed  up,as  it  were,the  indi- 
vidual existence  of  the  previous  charter,  and  gave  corporate 
existence  to  the  defeùdaht  by  the  effect  of  and  under  its  pro- 
visions. The  vitality  of  the  defendant  was  established  by 
the  18th.  Vict.  ch.  83,  alone,  and  the  effect  of  that  statute  was 
lo  suspend  the  separate  operation  of  the  previous  individual 
charters  during  the  more  genelral  existence  of  the  resulting 
company.  It  is  moreover  established  law  "  that  a  subse- 
quent act  of  Parliament  may  contrôla  prior  statute  "  and 
that  legal  proposition  is  maintained  and  enforced  in  3 
Exchequer  Rep.  p.  820,  The  London  and  Brighton  and 
South  Eastern  Railway  Company  versus  Goodwin,  in  which 
the  amalgamated  company  sued  upon  a  bond  conditional 
in  favor  of  one  of  the  companies  forming  the  amalgama- 
tion, and  executed  upon  that  event,  in  which  it  was  decided 
<^  that  the  last  statute  in  point  of  time  controls,  in  other 
words,  that  the  new  joint  corporation  is  in  the  place  of  the 
several  companies."  This  compound  company  incorporated 
by  the  act  of  1854, 18th.  Vict.  ch.  33,  can  be  none  other  than 
the  defendant  which  alone  can  be  The  Grand  Trunk  Railway 
Company  of  Canada,  and  which,  alone,  can  by  any  possibi- 
lity hold  the  railway  lands  for  which  the  indemnité  and  hds 
el  ventes  are  claimed  in  thiéj  suit.  The  defendant,  conse- 
quently,can  date  its  existence  only  from  the  18th.  December 
1854,  when  that  act,  the  18th.  Vict.  ch.  S3,  became  law. 
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Pioceedii^f  now  to  the  special  defeûce  tmder  the  seignio* 
rial  act  of  1834,  it  will  be  observed  that  its  declared  objeet 
and  intention  are  the  abolition  of  ail  fendal  rights  and  du- 
ties in  Lower  Canada,  and  that  it  provided  the  means  and  ap- 
pliances for  effecting  the  pnipose.  It  was  eminently  a  relie- 
ving statute  and  necessarily  must  receive,  in  the  terms  of  its 
own  88th.  section,  and  in  conformity  with  law,  "  the  most  li- 
beral construction  possible  with  a  view  to  ensure  the  ac- 
complishment of  the  intention  of  the  Legislature  as  hereby  de- 
clared "  "  to  abolish  as  soon  as  practicable,  all  feudal  or  sei- 
gniorial rights,  duties  and  dues  &c."  By  this  act,  the  abolition 
of  the  seigniorial  tenure  in  itself  abolished  all  claim  for  sei- 
gniorial dues  upon  the  transfer,  sale  or  other  alienation  of  the 
lands  in  question,  unless  effected  before  that  act  became  law. 
Hence,  under  the  general  purview  of  the  act,  the  plaintiff 
could  only  lay  claim  to  arrears  due  by  the  defendant.  But 
the  two  acts,  the  18th.  Vict.  ch.  33,  and  the  seigniorial  act 
18th.  Vict.  ch.  8,  came  into  force  on  the  same  day,  18th.  de- 
cember  1854,  and  whatever  acquisitions  the  defendant 
may  have  made,  could,  by  no  possibility,  give  rise  to  arrears 
accrued  before  the  existence  or  the  passing  of  those  acts,  or 
could  be  protected  by  the  36th.  section  of  the  seigniorial  act, 
*^  reserving  to  the  seigniors  their  rights  to  dues  and  duties 
accrued  and  due  before  that  act  was  passed.^  The  seigniorial 
act  would  otherwise  not  be  a  relieving  statute,  and  would^ 
by  implication,  create  prospective  dues  which  its  provisions 
lit»ally  and  plainly  abolished  and  intended  to  abolish. 

With  reference  to  the  lands  themselves,  it  cannot  be  de- 
nied, that,  in  law,  prior  payment  to  the  seignior  of  the  indent 
mté  claimed  upon  their  original  acquisition,  relieved  them 
from  all  future  feudal  and  seigniorial  dues,  until  they  passed 
eat  of  the  hands  of  the  party  making  the  payment  ;  till  that 
event  they  were,  as  Bacquet,  p.  899  says,  '^  autant  que 
**  héritages  amortis  sont  fiedts  allodiaux  par  ce  lâtioyen  francs, 
^  libreii  et  exempts  de  tout  droit  féodal,  seigneurial  et  ca- 
^  soel.^'  Now  these  lands  could  not  have  passed  to  the  de- 
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fendant  until  after  tbe  seigniorial  act  had  t^ome  into  force, 
IBth  December  1854,  and  until  and  up  to  that  time  they  weve 
(^franchies  from  all  Seigniorial  dues,  and  specially  from  tbe 
indemnité  and  lods  et  ventes  claimed  by  this  suit  from  the 
defendant  as  their  holder  in  mortmain. 

But  the  seigniorial  act  is  declaratory  in  its  enactments,  as 
well  as  relieving:  the  SSrd  section  covers  all  lands  which  had 
been  commuted  by  the  seigniors,  and  declares  them  to  6e, 
and  to  have  been^  from  the  day  of  the  date  of  the  deed  of 
comnlutation  free  from  all  seigniorial  rights,  and  holden 
en  franc  aleu  roturier.  In  a  similar  spirit  the  S4th  section 
declared  and  enacted  that  ^^  All  lands  upon  which  mortmain 
dues  {droits  cPindemnité)  have  been  paid  to  any  Seignior, 
and  which  have  not  been  sold  or  conceded  since  such  pay- 
ment to  parties  holding  otherwise  than  in  mortmain,  are  here- 
by declared  to  be,  and  to  have  been^  from  the  day  of  the  date 
of  such  payment  4^.  released  from  all  Seigniorial  dues  and 
duties,  and  held  en  franc  aleu  roturier^  but  subject  to  the 
payment  of  a  rente  constituée  equal  to  tbe  cens  et  rentes  le- 
gally due  thereon." 

The  retroactive  character  of  these  enactments  is  too  evident 
to  require  remark,  whilst  the  declaratory  character  of  both, 
and  specially  of  the  latter,  is  equally  manifest,  settling  the 
moot  question  of  the  non  liability  of  lands  held  in  mortmain, 
and  passing  from  one  mortmainor  to  another,  to  the  double 
indemnité,  or  so  long  as  they  continued  under  the  original 
mortmain  holding,  and  that  in  effect  no  actual  alienation  of 
property  in  such  a  state  of  things  was  supposed  in  law  to 
take  place,  in  so  far  as  the  rights  of  the  seignior  to  double 
indemnité  vreie  involved. 

The  language  of  this  enactment,  the  34th  section,  is  pecu- 
liarly precise  and  perspicuous,  and,  according  to  all  well 
established  rules  of  legal  interpretation,  "  must  be  taken 
^*  in  its  ordinaiy  and  familiar  signification  and  import,  and 
^^  as  to  the  language  employed,  regard  must  be  had  to  its 
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^^  general  and  popniar  use."  Dwarris  on  Statutes  pp.  70, 2.  3. 
remarks  that  *'  When  the  Legislature  has  used  words  of  a 
^  plain  and  definite  import,  it  would  be  very  dangerous  to 
^  put  upon  them  a  construction  which  would  amount  to 
^  holding  that  the  legislature  did  not  mean  what  it  expres- 
"sed.'» 

The  Seigniorial  Act  of  1854  became,  by  its  amending  act, 
operative  and  eflectual  for  the  absolute  cmd  entire  abolition 
of  the  tenure,  dues  and  duties,  on  and  from  the  18th  Decem- 
ber 1854,  as  well  as  for  the  enforcement  of  its  declaratory 
law.  This  action  is  personal  in  its  nature  against  the  de- 
fendant, as  the  holder  of  the  lands  in  mortmain,  which  are 
not  alleged  by  the  plaintiff  to  have  been  sold  or  conveyed  to 
any  parties  holding  otherwise  than  in  mortmain  since  the  ac- 
quisition by  the  St.  Lawrence  and  Atlantic  Railway  Compa- 
ny, and  which  could  not  have  been  acquired  by  the  defendant 
previous  to  its  creation  as  an  incorporated  company  on  the 
18th  December  1854,  at  which  time  all  seigniorial  dues 
were  abolished.  Assuming,  therefore,  the  payment  of  the 
indemnité  originally  upon  the  lands  in  question,  before  the 
18th  December  1854,  and  not  specially  denied,  and  that 
these  lands  continued  to  retain  their  original  mortmain  cha- 
racter at  that  date,  the  seigniorial  act  expressly  declared 
them  to  be  J  and  to  have  been^  free  and  released  from  ail  seignio- 
rial dues  and  duties  from  the  day  of  such  payment^  manifest- 
ly at  some  period  before  any  possible  acquisition  by  the 
defendant,  and  from  that  time  held  en  franc  aleu  roturier ^  free 
of  any  feudal  or  seigniorial  dues  or  duties  whatsoever. 

Finally,  even  admitting  the  defendant  to  be  a  main-morte^ 
and  to  have  acquired  the  lands  à  titre  translatif  de  propriété 
before  the  passing  of  the  seigniorial  act,  the  double  indem- 
uité  could  not  be  claimed  as  arrears  accrued  due  under  the 
S6th  section  of  the  statute,  because  being  the  acquisition  by 
one  mortmainor  from  another,  the  34th  section  would  protect 
the  transaction  and  prevent  the  accruing  of  dues  to  ariae 
therefrom. 
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The  general  question  of  the  retiDactivîty  of  legidative  acts 

cannot  be  brought  up  for  discussion  in  this  cause.  This 
Court  cannot  gainsay  the  power  and  right  of  the  Legislature 
in  view  of  a  great  public  good  to  provide  for  the  abolition 
of  the  seigniorial  tenure,  or,  in  its  supreme  legislative  will, 
to  declare  what  is,  or  shall  be,  the  law  in  relation  to  most  as- 
sumed and  contested  points  of  that  tenure  law.  Had  the 
intention  expressed  or  the  language  used  by  the  Legislature 
been  doubtful,  the  duty  of  this  court  would  have  been  to 
discover  the  one,  and  to  give  effect  to  the  other,  under  sub- 
jection to  legal  rules  of  interpretation  ;  in  this  matter,  the 
court  cannot  interfere,  the  language  and  intention  are  both 
explicit. 

Sedgwick,  on  Statutory  and  Constitutional  Law,  p.  411, 
observes  :  ^^  the  rule  is  that  an  act  is  to  be  construed  as 
^^  prospective  in  its  operation  in  all  cases  susceptible  of 
^^  doubt,  but  this  could  have  no  application  to  a  case  where 
*^  the  legislature  has  directed,  in  language  too  express  and 
^^  plain  to  be  mistaken,  that  they  designed  to  give  the  statute 
^^  a  retroactive  operation,  in  such  case  there  is  no  room  for 
"  interpretation." 

From  these  considerations,  the  pretensions  of  the  plaiutiff 
are  altogether  unsupported  by  law,  and  must  be  rejected  as 
well  for  the  indemnité  as  for  the  lods  et  ventes.  But  the  de- 
fendant has  objected  specially  against  the  claim  for  Inds  et 
ventes^  the  public  utility  of  the  défendantes  undertaking.  Any 
lengthened  discussion  of  this  point  might  have  been  avoi- 
]ed,  because  it  is  admitted  on  both  sides  that  the  claim  for 
lods  et  ventes  cannot  be  enforced,  except  upon  sale,  une  vraie 
vendition  or  its  acte  equipollent. 

^^  Les  lods  et  ventes  sont  dûs,  non  seulement  à  cause  de 
'^  la  vente  des  héritages,  soit  judiciaire,  soit  volontaire,  mais 
<^  encore  pour  toutes  les  mutations  équipollentes  à  vente, 
^<  c'est-â-dire,  pour  tout  acte  qui  tranfère  la  pleine  propriété 
^^  d'un  hériti^  moyennant  un  prix." — Ane.  Denizart,  vo. 
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hods  et  Ventes,     The  agieement  through  which  these  are 
claimed  has  been  delated  not  to  be  a  sale,  or  Mte  équip(4lemi 
à  venUj  and,  conseqnently,  not  piodnctiye  of  lois  et  ventes. 
This  part  of  the  claim  might  have  rested  here,  but  the  de- 
fendant has,  in  addition,  urged  the  legal  ground  of  public 
atUity  in  discharge,  and  submitted  a  very  long  and  influen- 
tial number   of  authorities  in  support.     It  would  be  too 
tedious  to  refer  to  all,  and  one  or  two  only  will  be  selected 
for  citation,  premising,  however,  that  the  public  utility  of 
the  undertaking  is  settled  by  the  various  statutes  in  relation 
to  the  establishment  of  the  Main  Trunk  Line,  an4  of  the  de- 
fendant as  such,  and  by  the  opinion  of  french  jurists  who 
have  treated  of  Railways.    Bousquet  observes  ^'  l'établiose- 
"  raent  d'un  chemin  de  fer  constitue  des  travaux  d'utilité 
"  publique  pour  lesquels  la  Compagnie  qui  les  entreprend 
"  est    subrogée  aux  droits  de   l'Etat  lui-même,"  so  also 
another  author,  "  Lorsque   pour  Pexécution  de  travaux  pu- 
"  blics,  des  concessionnaires  sont  autorisés  à  recourir  à  la 
'*  voie  de  Texpropriation  pour  se  procurer  le  terrain  néces- 
^'  saire  à  leur  exécution,  ce  n'est  pas  dans  leur  intérêt  que 
"  l'expropriation  est  requise,  c'est  dans  l'intérêt  général,  etc." 
This  public  utility   being  admitted,  the   authorities  of  the 
defendant  sustain  the  pretension  for  discharge  for  lods  et 
tentes.     Livonnière  gives  as  a  reason  :  ^'  parceque  l'intérêt 
"  particulier  du  seigneur  doit  céder  à  celui  du  public,  "  ci- 
ting Mainard  and  Chopin  in  support  Bouijon  says  :  ^^  la  fa- 
"  veur  d'une  vente  pour  l'utilité  publique  l'affranchit  du  droit 
"  de   lads  et  ventes,^^    Hervé  3  vol.  p.  23,  **  vente   pour 
*^  cause  d'utilité  publique,  par  exemple  pour  la  confection 
^^  d'un  grand  chemin,  il  n'y  a  pas  de  lods  et  ventes:  Une 
^*  vente  suppose  un  consentement  de  la  part  du  vendeur,  et 
^^  dans  le  cas  d'utilité  publique,  le  consentement  du  pro- 
*'  priétaire  est  indiffèrent,  parceque  c'est  toujours  malgré  lui 
^  qu'il  abandonne  sa  chose.    Lorsqu'il  y  a  deux  intérêts  en 
^^  concurrence,  et  qu'ils  sont  inconciliables,  le  plus  petit  doit 
^  céder  au  plus  grand,  par  la  seule  raison  que  celui-ci  est 
^  plus  puissant.    Dans  le  cas  d'utilité  publique,  c'est  donc 


32 

<<  user  de  son  droit  que  de  disposer  de  la  chose  d'un  parti- 
<^  cnlier,  ce  n'est  pas  traiter  avec  lui,  ce  n'est  pas  acheter 
^^  de  lui  etc.,  l'indemnité  qu'il  reçoit  ne  lui  est  pas  due 
'^  comme  prix  d'une  vente,  ou  d'une  convention  volontaire 
<'  et  synallagmatique,  puisque  dans  le  cas  d'un  pareil  aban- 
"  don  il  n'y  a  rien  du  fait  du  propriétaire,  et  qu'il  n'y  a  point 
«<  de  véritable  vente,  le  consentement  du  seigneur  est  inutile, 
((  la  chose  fut  elle  entre  ses  mains,  on  en  disposerait  égale- 
'^  ment  ;  même  entre  ses  mains,  on  ne  lui  doit,  conséquem- 
<^  ment,  pas  le  profit  du  quint  (lods  et  ventes)  qui  n'est  autre 
"  chose  que  le  prix  de  son  approbation,  puisqu'on  n'a  pas 
'^  besoin  de  son  approbation.^'  This  reasoning  is  sustained 
by  a  multitude  of  authorities,  among  which  will  be  found 
the  case  reported  in  1  Lower  Canada  Reports,  p.  91,  Grant, 
vs.  The  Principal  Officers  of  H.  M.  Ordnance. 

It  is  with  regret  that  the  grounds  of  the  judgment  have 
been  extended  to  this  length,  but  the  importance  of  the  le- 
gal points  discussed,  the  amount  involved  in  the  cause,  -^'ith 
the  very  large  additional  litigation  for  other  similar  claims 
dependant  upon  the  result  of  this  suit,  and  the  great  and  mi- 
nute elaboration  of  the  argument  on  both  sides  at  the  bar, 
appeared  to  require  a  close  examination  of  every  point  sub- 
mitted, as  well  as  the  citation  of  authorities  in  their  own 
language  and  expression,  in  explanation  of  the  conclusion 
arrived  at  by  the  majority  of  the  Court  which  dismisses  the 
plaintiff's  action. 

The  judgment  is  as  follows  : — 

Judgment. — The  Court,  &c.  •  •  •  Considering  that  the  deed 
of  agreement  in  the  plaintiff's  declaration  mentioned  is  not 
in  law  a  sale,  or  its  equivalent  act,  acte  equipollent  à  vente^ 
nor  an  acte  translatif  de  propriété  of  the  realty  therein  des- 
cribed, to  the  defendant  ;  considering  that  the  union  of  the 
St.  Lawrence  and  Atlantic  Railroad  Company  with  the 
Grand  Trunk  Railway  Company  of  Canada,  and  the  other 
Railway  Companies,  all  parties  to  the  said  deed  of  agree- 
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ment,  as  in  the  said  agreement  and  declaration  stated,  is 
not  in  law  such  mutation  and  alienation  as  rendered  the 
delondfAt  liable.for  the  indmntié  snd  lods  et  vmtes  de* 
manded  in  this  action  by  thapla^iitiff  j  considering  that  the 
defendant  is  not  in  law,  or  mortmain  or  gens  de  nutin  fnortCj 
snbject  to  the  payment  of  seigniorial  -indenmUé  for  acquisi- 
tions by  the  defendant  of  Real  Estate  for  the  purposes  of 
such  defendant,  and  that  the  lands  in  thé  plaintiff's  de- 
claration alleged  to  be  held  by  the  defendant  in  mort- 
main .were  not  by  law  so  held  in  mortmain  ;  considering 
that  the  defendant,  even  if  such  mortmainor,  and  if  such  ac- 
quirer of  said  Reidty  and  lands  previous  to  the  legal  opera- 
tion and  effect  of  the  Seigniorial  Tenures  Act,  was,  by  the  said 
last  act  declared  to  be  relieved  and  freed  from  the  payment 
ef  seigniorial  indemnité  for  such  acquisitions  made  by  the 
defendant,  directly  from  another  mortmainor,  previous  to 
the  legal  operation  of  the  said  act,  such  acquisitions  being 
held  by  the  defendant  at  the  time  of  the  operation  of  the 
said  act  ;  considering  that  the  sums  of  money  demanded  by 
the  plaintiff  in  this  action  are  not  in  law  for  arrears  of  sei- 
gniorial dues,  accrued  and  due  by  the  defendant  to  the 
plaintiff  previous  to  the  legal  operation  in  that  respect  of  the 
said  Seigniorial  Tenures  Act  ;  and  further,  considering  that 
the  Grand  Trunk  Railway,  including  therein  the  said  realty 
and  land,  is  by  law  a  work  of  public  utility,  and  that  the  ac- 
quisition of  the  said  lands  did  not  in  law  render  the  defen- 
dant liable  for  the  payment  of  the  lod$  et  vei^^  demanded 
by  the  plaintiff  ii^  this  action,  doth  maintain  the  perempto- 
ij  exceptions  of  the  defendant,  and  doth  dismiss  the  plain- 
tiflT's  action  with  costs.  (The  Hon.  Mr.  Justice  Smith,  dis- 
senting). 

Chkbrubb,  Dobiqn  and  Doaioir,  lor  plaintiff* 

Bammaxd^  counseL 

CABTisn  and  Bbrthblot,  for  defendant. 

LoRAHOKB,  Q.  Ç.  counseL 
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QUEEN'S  BENCH, 
Appbai.  sidk. 


DISTRICT  OF  ST.  FRANCIS. 


Before  : — Sir  L.    H.   LaFontaine,   Bart.   Chief-Justicer 
ÀTLwnr,  DvTAL  and*  Caron,  Justices. 


Wilcox,  ••.••• 


and 


Appellants. 
Respondent. 


Held  :— 1Ô.  That  b«lbr«  the  British  Ml, 
6  Geo.  IV,  eap.  59,  oommonly  called  the 
Canada  Tenarea  Act,  became  law  in 
Lower  Canada,  the  ouitomary  dower  of 
the  Custom  of  Paris  was  claimable  on 
lands  in  Lower  Canada  granted  and  held. 
hy  the  free  and  oonmion  soooage  tenure. 

2o.  That  bj  the  abore  British  Act,  the 
law  of  England  as  to  dower,  descent,  and 
alienation,  was  introduced  into  Lower 
Canada,  as  an  Inddent  of  the  tenore  of 
lands  held  in  free  and  common  socoage. 

3o.  That  the  defendant,  Sophia  Blodget, 
beine  married  to  Joseph  Wilcox  on  the 
Slst  Jannary,  1826.  before  the  above  aet 
became  law,  while  the  said  Joseph  \f  llooz 
was  proprietor  of  lands  in  Lower  Canada, 
held  b J  the  tenore  of  free  and  common 
socoage,  was  entitled  to  claim  on  the  land 
in  question  her  customaij  dower  under 
the  Custom  of  Paris. 


Jugé  i^  -la  Qu^avaat  la  passation  d« 
l'Acte  Imperial,  6me.  Ceo.  IV,  ch.  69, 
communément  appelé  l'Acte  des  Tenuns 
du  Canada,  le  douairs  coutnm^er  de  la 
Coutume  de  Paris  dans  le  Bas-Canada^ 
s'appliquait  ans  terras  tenues  en  frane  ai 
oommun  socoage  dans  cette  Prorince. 

2o.  Que  par  le  |dit  Acte  Impérial  lei 
lois  anglaise,  quant  au  douaira,  a  l'héré- 
dité, et  à  l'aUénatkm  des  biens,  entêté 
introduites  dans  le  Bas-Canada,  comma 
incident  de  la  tenue  des  lenee  en  franc  et 
commun  soccage. 

Que  la  défenderesse,  8(yphia  Sled- 
s'étantmariée  à  Joseph  WUooz,  la 
1  Janyier  1826,  avant  que  le  dit  acte  ne 
devint  loi,  et  pendant  que  ledH  Joseph 
Wilooz  était  le  propriétaire  de  terrai  dans 
le  Bas-Canada,  tenues  en  franc  et  com- 
mun soccage,  elle  était  en  ^it  de  récla- 
mer sur  telles  terras  le  douaira  ooutumier 
de  la  Coutume  de  Paris, 


f?V« 


Judgment  rendered  the  Srd.  October,  1867. 

This  was  a  petitory  action  brooght  by  the  respondent^ 
plaintiff  in  the  Court  below,  to  recover  the  possession  of  a 
farm,  held  in  free  and  common  soccage,  from  the  appellants» 
defendants  in  the  Court  below,  his  title  was  alleged  to  be  a 
deed  of  lease  and  release,  executed  before  a  notary  and  wit- 
nesses on  the  2d  Fetoiaiy,  1826,  by  Joseph  Wilcox»  in  hi» 
favor. 

To  this  action  it  was  among  other  exceptions  pleaded  that 
the  appellant,  Sophia  Blodget,  the  wife  of  Benjamin  Wilcox, 
was  the  proprietor,  à  titre  de  douaire  coutumier,  of  one  half 
of  the  property  claimed,  having  been  married  to  the  said 
Joseph  Wilcox,  the  vendor  of  the  respondent,  on  the  31st 
January,  1825,  and  of  the  other  half  by  virtue  of  the  last  will 
of  the  said  Joseph  Wilcox,  dated  the  €th  march,   1846. 
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That  she  had  always  been  in  possession  of  the  said  lot,  and 
that  the  respondent  had  never  had  the  tradition  thereof,  and 
that  nnder  both  her  titles  she  was  entitled  to  be  kept  in 
possession  in  preference  to  the  respondent. 

Upon  this  issae  the  principal  point  submitted  to  the  Su- 
perior Court  was,  whether  lands  held  in  free  and  common 
soccage  were  subject,  so  far  as  relates  to  descent,  dower, 
and  alienation,  to  the  rules  of  the  firench  law,  as  in  force  in- 
Lower  Canada,  or  to  those  of  the  english  law,  before  the  im- 
perial act,  6th.  Geo.  IV.,  cap.  59,  became  law  in  Lower- 
Canada. 

The  other  facts  of  the  case  appear  from  the  judgments 
in  the  cause  and  the  observations  of  the  judges. 

The  Court  below,  composed  of  Bowen,  Chief  Justice,  and 
Day  and  Meredith,  Justices,  rendered  the  following  judg- 
ment, on  the  SOth  January,  1856. 

^^  The  Court,  fcc, — Considering  that  the  plaintif!  hath 
proved  the  material  allegations  of  his  declaration,  and  that 
the  defendants  have  failed  to  establish  that  by  reason  of  the 
marriage  of  the  said  Sophia  Blodget  with  the  late  Joseph 
Wilcox,  and  by  virtue  of  the  laws  in  force,  in  that  behalf, 
the  laud  and  premises  in  the  said  declaration  described  and 
sought  to  be  recovered,  were  made  and  became  subject  or 
liable  to  be  taken  or  held  by  the  said  Sophia  Blodget,  by 
right  of  dower  for  her  legal  and  customaiy  dower,  douaire 
légal  et  couiumery  in  the  maimer  by  her  alleged,  and  that 
neither  by  reason  of  such  pretended  right,  nor  of  any  other 
matter  or  thing  by  the  defendants  alleged  in  their  pleas  in 
this  cause  filed,  ought  the  plaintiff  to  be  prevented  from  ob- 
taining the  conclusions  of  his  said  declaration,  doth  dismiss 
the  said  plea,  and  doth  adjudge  and  declare  the  plaintiff  to  be 
the  owner  and  proprietor  of  one  hundred  and  fifty  nine  acres 
of  land,  &c.,  {description^)  and  the  said  defendants,  who  are 
in  the  unjust  and  illegal  possession  of  the  said  one  hundred 
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and  fifiry  nine  acres  of  land,  hereinbeibre  last  described, 
adjudged  and  condemned  to  desist  fioo^  quit  and  abandon 
the  same,  and  deliver  up  the  same  and  every  portion  thereof 
to  the  said  plaintif},  &:c.  Saving  to  the  said  Sophia  Blodget 
such  recourse  as  by  law  she  may  have,  in  or  upon  the  said 
lot  of  land  and  premises,  by  reason  cf  her  marriage  with  the 
late  Joseph  Wilcox.  The  honorable  Chief  Justiee  BoweI^ 
dissenting." 

Sin  L.  H.  LafontainS)  Bt*  Jnge-en-Chef:— 1.  Laquestitm 
de  savoir  quelles  sont  les  lois  qui  ont  régi  les  terres  en/roftc 
et  commun  socage^  depuis  la  cession  du  Canada  à  l'Angle- 
terre, et  si  ce  sont  encore  les  mêmes  lois  qui  les  régissent 
ÙBOÈB  le  Bas«Canada,  est  la  principale  question  de  droit  que 
cette  cause  présente  à  notre  examen. 

Cette  question,  qui  nagnères  a  créé  une  si  vive  agitation, 
parce  que  malheureusement  elle  a  été  le  plus  souvent  djb»- 
cutée  au  point  de  vue  des  intérêts  privés  et  sous  l'influence 
des  préjugés,  plutôt  qu'au  point  de  vue  purement  légal, 
n'offire  plus  aujourd'hui  Je  même  intérêt  qu'elle  a  pu  avoir 
par  le  passé.  Bientôt  elle  ne  sera  pins  qne  du  domaine  de 
l'histoire,  si  je  comprends  bien  la  portée  d'un  «ete  récent 
de  notre  législature,  intitulé  :  ^^  Acte  pour  fixer  la  loi  i»lap> 
tivement  aux  terres  tenues  en  finmo  et  commun  socage  dans 
le  Bas-Canada,"  (chap.  4S),  pronralgué  le  10  juin  1867, 
par  conséquent  depuis  que  cette  earuse  a  été  plaidée  devaiit 
ce  tribunal.  Cependant  le  nouvel  aele  excepte  de  ses  à» 
positions  les  procè»  encore  pendants  ;  ces  procès  devant 
Atre  jugés  comme  ils  eussent  d&  rêtxe:8Êvant  sa  promulgar 
tion.  L^on  nous  dit  quocettè  tsause  sera  probablement  la 
dernière  dans  laquelle  la  queedion  puisse  être  soulevée  ;  si 
c^est  le  cas,  je  m^en  félicite.  .  Celui  qui  voudra  écrire  l'his- 
toire de  notre  législation, /anrajseul  le  privilège  de  s'en  oc- 
cuper à  Pavenir. 

Pour  être  traitée  à  fond,  la  question  exigerait  une  bien 
longue  dissertation,  étayée,  non  seulement  de  citations  d!axH 


37 

ten»  qui  feat  autontéy  mais  encore  de  documents  histori- 
ques qu'il  faudrait  transcrire  et  expliquer.  Cette  tâche,  je 
ttU  pas  le  temps  de  l'entreprendre.  Du  reste,  en  ce  qui  re- 
garde la  présente  cause,  le  rapport  qui  a  été  fait  de  celle  de 
Stuart  et  Bourman^  me  permet  d'abréger  considérablement. 
Je  dois  donc  me  borner  pour  le  moment  à  renvoyer  aux  2e 
et  Se  volumes  des  ^  Décisions  des  tribunaux  du  Ba^- 
Canada,"  où  ce  rapport  a  été  publié.  L'on  y  trouvera  les 
moyens  des  parties  et  les  opiaîona  des  juges  qui  ont  eu  à 
prononcer  dans  la  cause,  en  première  instance  et  en  appel. 
Les  réponses  que  je  donnerai  aux  diverses  questions  qui  se 
présentent,  feront  connaître  quelles  sont  celles  de  ces  opi- 
nions que  j^adopte,  et  quelles  sont  celles  que  je  n'adopte 
pas.  Comme  plusieurs  des  arguments  à  l'aide  desquels  j'ai 
fermé  mes  conclusions,  ont  déjà  été  exposés  dans  cette 
cause  de  ^uart  et  Bowman^  inviterai,  autant  que  possible, 
de  les  répéter  ici.  (1) 

Q)  Vide  :  Stoart  and  Bowmaa  2  tdI.  L.  C  R.  p.  369  :— 3  vol.  L.  C.  R.  p.  309. 

jÉa  pramlèn  inatane*,  wtta  «ana  a  étCplaldée  dvrant  les  honorables  ^ges  Smith, 
Vanfelson  et  Charles  Moodelet.  Lejnpemeottqiii- aem  rassentiiiieat  de  oea  dewi 
teinnrsocmtrerayisdujage  Smith,  oedare  que  Jusqa'à  Taote  Impérial  de  1926, 
araeléflffdiBaireiiiaBi  *'  VAAta  dos  XernsM,,"  avoUMpattWdealoit  eivilBi  sof  laissa 
a'aTait  été  introduite  en  Canada. 

Bn  Cour  d'Appel,  elle  ftit  plaidto  deTant  las  honorables  juges  Holland,  Panetel 
Aibnn,  ^fpa  de  cette  eonr,  et  devant  l'hoaoraJble  Dominique  Moodelet,  Jiqi;M  snp 
niaiit  jLenr  jugement,  rendn  à  l'nnanimité,  donna  gain  de  cause  à  l'appelant.  Sir 
Isiaiis  Sinarti  qui  était  alets  lsji|ge  ennhaf  de  la  mèma  saur.   Mal»  oe  jugmiienti. 


Me,  snaeilé.  BneSM,  daas la eempts  lendm  de l&eanse de  Stuart  at^ovnkm,  1» 
jage  Rolland  aurait  dit  :  "  L'on  comprendra  dono  facilement  qu'individuellement  jn 
n'ai  pas  dû  trouver  de  diffioflté  à  pronoaoer  tFaprU  notre  droit  commun  sur  le  titre 
dss  damaDdaurs.  La  jugement  est  formulé  de  manière  à  ne  pas  repousser  l'idée  qu'il 
sei^t  .fondé  sur  un  droit  exceptionnel..  C'est  pourquoi  il  est  prononcé .  è  l'nnanl- 
idlé,  quoique  tar  jugta  nemimtpaêtéuotfoieam  wr  cette  queetion  eonirmereée 
ehaqne  juge  pouvant  avoir  son  opinion  partiouUèra  sur  œ  point." 

B  est  SQSsi  A  propos  de  rsmarqnar  que  dans  teyhefttm  des  appelants,  se  trouva  la 
passs^  Biiltaiit  : 

**  1st  reason"  (assigned  1>7  the  judgment  appealed  from)  :  "The  civil  laws  of 
T'wg'*»**  have  not,  either  by  the  proclamation  of  1763,  or  by  the  act  of  the  Impa- 
lial  Variiamant  of  1774,  oh.  83;  twén  inttoduced  into  Canada." 
**  T1ÛS  piopodUon  is  entirely  irrelevant,  ana  wholly  foreign  to  the  sulject  in  dispute 
in  Ibis  aotion.  It  hi  not  necesBary  to  contend,  nor  has  it  Men  contended,  or  asserted 
by  the  plaintiiBi  in  this  action,  (though  it  be  a  point  on  which  diibrence  of  epînioii 
has  been  aniailained  by  high  authoritleej  that  the  civil  law  of  Sagland  was  taitio- 
daeed  mto  Canada  by  tfaa  proclamation  of  17^3." 

&  parait  en  outre  qu'une  moitié  des  cheft  dvla  déclaration  dans  la  cause  de  Stuari 
siJtoisflMn,  tepQsait  sarle  droit  français,  al  l'aatre  moitié  sur  la  droit  angfais. 
"  The  plaintiib  tiOe."  remarque  le  juge  Smith,  "  bas  been  alleged  by  various  counts 
as  sahnstiag  under  aoth  tbo  ensMsh  and  firanch  ^sterns  of  law."  Ce  qid  na  potvw 
pw  qua  les  demandeun  fussent  bien  certains  de  sueoès,  s'ils  n'avalent  eu  à  invoquer 
que  la  droit  anglais. 
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S.  Les  principaux  points  de  la  discussion  sont  ceux-ci  : 

lo.  Le  changement  de  domination,  a-t-il  eu,  par  loi 
seul,  l'effet  de  substituer  les  lois  anglaises  aux  anciennes 
lois  du  pays  ? 

Ou,  si  ce  changement  n'a  pas  eu,  par  lui-même,  un  tel 
effet; 

2o.  La  proclamation  du  Roi  d'Angleterre,  du  7  octobre 
1763,  a-t-elle  eu  cet  effet  ? 

Ou,  si  cette  proclamation  a  été  elle-même  impuissante  à 
cet  égard  ; 

So.  La  substitution  de  lois  anglaises  aux  lois  françaises, 
a-t-elle  été  opérée  par  l'ordonnance  provinciale,  du  17  sep- 
tembre 1764  ? 

Ou,  si  les  lois  anglaises  n'ont  pas  été  introduites  en  Ca- 
nada, soit  par  le  seul  fait  du  changement  de  domination, 
soit  par  la  proclamation  de  176S,  ou  Pordoimance  de  1764  ; 

4o.  L'acte  impérial  de  1774,  chap.  83,  ordinairement 
appelé  ^^  l'acte  de  Québec,"  a-t-il  eu  l'effet  d'introduire  ces 
lois,  ou  de  les  conserver,  (en  supposant  qu'elles  eussent  été 
introduites  auparavant),  en  ce  qui  regarde  les  terres  concé- 
dées en  franc  et  commun  soccagc  ? 

5o.  Enfin,  quel  a  été,  quant  à  ces  mêmes  terres,  l'effet 
de  la  8e  section  de  l'acte  impérial  de  1825,  chap.  59,  ordi- 
nairement appelé  ^^  l'Acte  des  Tenures  du  Canada  "  ? 

S.  Sur  le  premier  point,  celui  de  l'effet  du  changement 
de  domination  ;  je  réponds  négativement  à  la  question  posée 
plus  haut.  Et  empruntant  au  juge  en  chef  Hey  ses  propres 
expressions,  je  dis  avec  lui  :  ^'  It  is  a  well  known  and  in- 
*'  disputable  maxim  of  the  law  of  nations,  adopted  and  con- 
"  firmed  by  the  law  of  England,  that  the  laws  of  a  con- 
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<^  queied  people  continue  in  foice,  till  they  are  expiessly 
««  chan^d  by  the  will  of  the  conquering  nation.*'  (1). 

Lewis  s'exprime  de  même,  en  parlant  de  colonies  où 
régnait  déjà  un  système  de  lois  régulier,  acquises  par  l'An- 
gleterre, soit  par  cession,  soit  par  conquête.  "  The  body 
of  the  english  law  does  not  «obtain  in  dependencies  so  ac- 
quired  If  a  territory  belonging  to  an  independent  state,  or 

being  itself  independent,  is  acquired  by  cession  or  conquest, 
the  system  of  law  which  obtains  in^it  at  the  time  of  the  ac- 
quisition, can  hardly  fail  to  be  considerably  different  from 
that  of  the  dominant  country  which  acquires  it.  In  general,  a 
country  thus  acquiring  a  dependency,  is  satisfied  with  re- 
organizing its  local  government,  and  modifying  its  public 
law,  and  is  contented  to  leave  its  civil  law  {or  jus  privatum) 
unchanged.  By  this  mode  of  proceeding,  the  dominant 
country  secures  its  own  dominion,  and  avoids  the  produc- 
tion of  confusion  which  must  inevitably  ensue  in  any  com- 
munity upon  a  sudden  change  of  its  law  of  property  and 
contracts.  •••  (2) 

**  Thus  Trinidad  retains  much  of  the  Spanish  law  ;  De 
merara,  the  Cape  of  Good  Hope,  and  Ceylon,  retain  much 
of  the  dutch  law  ;  Loto^  Canada  retains  thefrench  civil  law 
according  to  the  Coutume  de  Paris  ;  Ste.  Lucie  retains  the 
old  french  law  as  it  existed  when  the  island  last  belonged 
to  France  ;  Mauritius  retains  such  of  the  french  codes  as 
were  extended  to  it.  •  •  •  Blackstone  properly  remarks  that 
the  common  law  of  England  does  not  obtain,  as  such, 
in  an  english  dependency  acquired  by  conquest  or 
treaty."  (S) 

4.  C'est  là  un  principe  fondamental  du  droit  public  an- 
glais, qui  étend  sa  protection  pleine  et  entière  à  tous  ceux 
qui,  étant  habitants  d'une  colonie  acquise  par  le  souverain 

(1)  IL  Héy  *  ^t<  le  feeond  Juge  en  chef  de  U  pTOTlnee  de  Qnébee,  eoiu  U  domi- 
Mtioii  enfldftiM. 

(2)  «<  &ê!j  mi  the  goirenieiiieiit  of  dependeneiei."  London,  1841,  p.  202  et  leq  : 

(3)  Commentuief,  ^L  I.  p.  108. 
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de  hi  Ghnunle  Breû^e,  deTi»Mnt  par  Mlamèmé  cttfyenB 
anglais.  C'eBf  un  difoit  $acré  auquel  ce  soaverain  ne  pent 
porter  atteinte,  encore  bien  moins  on  de  ses  généraux  qui 
accepte  une  capitulation.  Je  n'ai  jamais  pu  comprendre  le 
raisonnement  au  moyen  duquel  on  a  quelque  fois  tenté  de 
faire  déduire,'d^  plano^  de  la  réponse  du  général  Amherst 
à  l'article  42  de  la  capitulation  du  8  sept.  1760,  la  substi- 
tution des  lois  anglaises  aux  lois  françaises.  L^article  42, 
proposé  par  le  Marquis  de  V audreûil,  était  en  ces  termes  : 

*^  Lès  Français  et  Canadic^ns  continueront  d'être  gouver- 
tiés  suivant  la  coutume  de  Paris,  et  les  lois  et  usages  établis 
pour  ce  pays  ;  et  ils  ne  pourront  être  assujétis  à  d'autre^ 
impêts  ^*à  ceux  qui  étaient  établis  sous  la  d^minatioA  fran- 
çaise." 

Le  général  anglais  dit  :  ^<  Répondu  par  les  articles  pré- 
cédents, et  particulièrement  par  le  dernier  ;  "  c'est-à-dire, 
^^  ils  deviennent  sujets  du  roi," 

Voici  la  difiérence  qu'il  y  a  entre  cette  i^potisè  et  une  ré- 
ponse affirmative  qui  eût  été  donnée  parle  général  Amherst, 
en  disant  sans  réserve,  comme  il  l'avait  déjà  fait  relative- 
ment à  d'autres  articles  :  "  accordé." 

Une  teDe  réponse,  par  ce  mot  pur  et  simple  **  accordé," 
eût  été  une  promesse,  ud  engagement  solennel,  obligatoire 
pour  le  roi  et  lë  parlement  anglais.  CeuxK^i  eûsseht  été  liés, 
par  la  loi  des  natioUâ,  à  maintenir  ilxviôlablé  le  42e  article 
de  la  capitulation. 

Le  général  Amherst,  en  répondant,  ^<  ils  deviennent  sil- 
jets  du  roi,"  n'a  fait  que  la  seule  réponse  qu'U  pût  faire, 
s'il  ne  voulait  pas  prendre  sur  lui,  par  ui^  "accordé  "so- 
solennel,  d'engager  Phonneur  et  la  parole  dé  son  souverain 
et  de  son  gouvernement.  Le  droit  pu1)lic  anglais  ne' lui 
permettait  pas  de  faire  une  autre  réponse  ;  et  ce  même 
droit  public  maintenait  et  continuait,  dans  toute  leur  force, 
après  la  capitulation,  les  lois  du  Canada,  jusqu'à  ce  qu'elles 
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Mssent  abMgées  0à  modffîëes  païf  mie  aMorUé  ù&tnpêtente. 
Le  lésoltat  eût  été  hb  lïiêmé,  di  l'article  4S  n'eût  pas  été 

Observons  que  le  traité  de  Paris,  de  1763,  par  lequel  le 
Canada  a  été  cédé  à  l'Angleterre,  n'a  rien  changé  à  cet 
état  de  choses  ^  au  contraire,  il  l'a  confirmé  et  maintenu. 

5.  Voulant  suivre,  atttant  que  possible,  l'oral  dels  dates, 
je  crois  à  pro^oê  de  consigner  ici  l'opinion  du  procureut- 
gênéral  No&TOir,  dans  sa  réponse  aux  ^^  Lords  Commissi- 
oners for  trade  and  plantations,"  du  2T  juillet  1764.  La 
question  posée  était  celle-ci  :  *^  Whether  such  of  the  firench 
or  Spanish  inhabitants  of  Canada^  Florida,  fee,  &c.,  as 
being  bora  6\ii  of  the  allegiance  of  His  Majesty,  and  also 
remain  in  the  said  countries  under  the  stipulations  of  the  de- 
finitive treaty  (1763),  are,  or  are  Aot,  under  the  légal  inca- 
pacities and  disabilities,  jpnt  upon  aliens  aùd  strangers  by 
the  laws  of  this  kingdom  in  genefal,  and  particidarly  bythe 
act  of  navigation,  and  the  other  laws  made  for  the  lega- 
lating  the  plantation  trade." 

Si,  d'un  côté,  èette  question  nous  fait  voir  qti'il  y  avatit 
des  personned  qui  ne  éonnaissaientpas  Ift  loi  des  nations,  et 
le  droit  public  anglais  en  partictiller,  aussi  bien  que  le  gé- 
néral Amherst  qui  avait  répondu  ;  ^^  ils  deviennent  sujets 
du  roi  ;  "  de  l'autre  côté,  elle  nous  fait  voir  en  même  temps, 
en  autant  qu'il  s'agit  du  Canada,  l'^origine  des  luttes  in- 
cessantes que  le  pays  a  eu  à  subir,  dane  un  esprit  mal  com- 
pris de  domination^  ou  d'intérêt  privé,  ayant  pour  efiet  de 
méconnaître  clés  lois  civiles^  dont,  plus  tard,  on  a  été  forcé 
d'avouer  la  supériorité  sur  çeljles  que  l'on  voulait  leur  sub- 
stituer. Pour  justifier  cette  assertion,  il  suffit  d'efi  appeler 
à  la  législation  locale  de  ces  dernières  années^  etpnnoi- 
palementy  dans  le  cas  actuel,  à  l'acte  précité  du  10  juin 
1857. 

6.  Que  répond  le  procureur-général  Nobtoit  ?  ^^  Ï  am 
fanmbly  of  opinion,  that  those  subjects  of  the  Ctowii  of 
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France  and  Spain,  who  weie  inhabitants  of  Canada,  Flo* 
rlda,  and  the  ceded  Islands  in  the  West  Indies,  and  conti- 
nued there  under  the  stipulations  of  the  definitive  treaty, 
having  entitled  themselves  to  the  benefit  thereof,  by  taking 
the  oath  of  allegiance,  &c.,  are  not  to  be  considered  in  the 
light  of  aliens,  as  incapable  of  enjoying,  or  acquiring,  real 
properly  there,  or  transmitting  it  to  others  for  their  own  be- 
nefit ;  for,  I  conceive  that  the  definitive  treaty,  which  has 
had  the  sanction,  and  been  approved,  an4  confirmed,  by 
.both  Houses  of  Parliament,  meant  to  give,  and  that  it  has, 
in  fact,  and  in  law,  given  to  the  then  inhabitants  of  those 
ceded  countries,  a  permanent  transmissible  interest  in  their 
lands  there  ;  and  that  to  put  a  different  construction  upon 
the  treaty,  would  dishonour  the  Crown,  and  the  national 
faith,  as  it  would  be  saying  that,  by  the  treaty,  they  were 
promised  the  quiet  enjoyment  of  their  property,  but,  by  the 
laws,  were  to  be  immediately  stripped  of  their  estates."  (1) 

7.  Ainsi,  ni  la  domination  temporaire  et  à  main  armée  de 
1760  à  176S,  ni  la  domination  permanente,  cédée  par  l.e  traité 
de  Paris,  ni  ce  traité,  et  encore  bien  moins  la  capitulation, 
n'ont  pu  avoir  l'effet  de  faire  disparaître  les  anciennes  lois 
du  pays.  La  loi  des  nations,  et  le  droit  public  anglais  en 
particulier,  répudient  la  proposition  contraire. 

8.  Vient  à  présent,  dans  Tordre  que  j'ai  adopté,  la  pro- 
clamation du  7  octobre  176S.  (2) 

Il  y  a  eu,  à  cet  égard,  diversité  de  sentiments.  Sur  ce 
point  encore,  je  concours  dans  l'opinion  des  juges  qui,  dans 
la  cause  de  Stuart  et  Bowmanj  ont  soutenu  que  cet  procla- 
'mation  n'avait  pas  eu  Peffet  d'introduire  les  lois  anglaises, 
(\e  jus  privatum).  J'adopte,  sur  cette  question,  la  plupart 
des  raisons  qu'ils  ont  données,  et  qui  y  ont  immédiatement 
rapport  ;  car  il  y  en  a  d'autres  dans  lesquelles  je  ne  saurais 
concourir. 


(1)  2  Ohalmen,  Oi^iou  of  Bmineiit  Lswywfl  pp.  364*M. 

(2)  Cette  prooUuiittion«itniiiaritedMiilMolMerT»UoM      MxmdibUi,  C  Jflf». 
t  Dm.  Bm-CaumU  p.  411. 
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n  me  semble  qn'on  ne  doit  et  qu'on*  ne  pent  Toir,  dana 
cette  proclamation,  en  autant  qu'il  s'agit  des  lois  anglaises, 
qu'une  déclaration  de  Tintention  du  Roi  d'en  faciliter  plus 
tard  l'introduction  graduellemefU^  selon  les  circonstances, 
par  l'entremise  d'une  législature  provinciale,  telle  que  celle 
dont  l'établissement  était  promis  par  cette  même  procla- 
mation ;  promesse  qui,  évidemment,  en  faisait  le  principal 
objet.  C'était  une  législature  qui  devait  être  composée  de 
trois  branches,  d'un  gouverneur,  d'un  conseil,  et  des  re- 
présentants du  peuple.  Du  reste,  sur  ce  point,  je  ne  peux 
mieux  faire  que  de  renvoyer  à  la  dissertation  si  fortement 
raisonnée  de  M.  le  juge  en  chef  Het,  celle  dont  j'ai  déjà 
présenté  un  extrait.  (1) 

9.  Le  troisième  point  de  la  discussion  a  trait  à  l'ordon- 
nance du  17  septembre  1764,  promulguée  par  le  gouver 
neur  Murray,  avec  l'assistance  et  l'avis  de  son  conseil  seU' 
lement  (2) 

Dans  l'incertitude  où  étaient  les  personnes  qui  voulaient, 
à  tout  prix,  être  régies  par  les  lois  anglaises  ;  et  c'était 
assez  naturel,  pour  celles  qui  avaient  été  élevées  sous  le 
régime  de  ces  lois  ;  dans  l'incertitude,  diç-je,  où  étaient 
ces  personnes,  de  savoir  sur  quoi  se  fonder,  pour  soutenir 
leur  prétention  que  les  lois  anglaises  avaient  été  substituées 
aux  lois  françaises,  elles  invoquaient  tour-à-tour,  ou  l'ar- 
ticle 42e  de  la  capitulation,  auquel  le  général  Amherst 
avait  répondu,  <^  ils  deviennent  sujets  du  roi,"  ou  bien,  la 
proclamation  de  176S,  ou  bien  encore,  l'ordonnance  de 
1764,  ou  enfin,  le  simple  fait  du  changemant  de  domina- 
tion. 

Il  n'y  avait,  en  cela,  rien  qui  doive  surprendre.  D'abord 
ces  personnes  étaient,  comme  bien  d'autres,  dans  tous  les 
temps  et  dans  tous  les  lieux,  facilement  disposées  à  subir 
l'influence  des  préjugés  nationaux,  et  de  plus  l'influence 


8)  1  L.  0.  Jurist  p.  33, 2dp«rt 
)  3.  L.  0.  B«p.  p  382. 
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de  l'intérêt  privé,  îMilMiioe  qui!  n'ait  pciM  eelle  (foà  fkinse 
le  moins  le  jtigeitient,  même  thez  les  personnes  les  pins 
capables  de  bien  apprécier  nne  pesiticm  queleeBqae,  dam 
des  oiicenstances  données,  lorsque  cette  ini9aence  n^exisie 
pas.  Ensuite  ces  même»  personnes  avaient,  poor  le»  j«M- 
tifier  en  quelque  sorte,  Popini<A  du  Baron  Masères,  larsqu^il 
était  procureur^génêral  de  la  province  de  Québec  (1)  M^ 
phis  tard,  après  que  la  révohzllon  américaine  eût  éclaté^ 
Bfasères  a,  dans  son  Canadiim  Freeholder^  publié  à  Londree 
en  1779,  soutenu  des  principes  et  des  lègks  d'interpré* 
tatiott  légale,  bien  plus  avouables  et  mieux  reconnus  daM 
le  droit  public,  que  ceux  qu'il  s'était  efforoé  de  faîve  pié» 
valoir  à  Québec 

Sur  cette  partie  de  la  discussion  qui  se  rapporte  à  l'effet 
que  peut  avoir  eu  l'ordonnance  du  17  sept.  1764,  je  con- 
cours non  seulement  dans  l'opinion  du  juge  en  chef  Hey, 
mais  encore  dans  celle  exprimée  par  Masères  lui-même 
daoâ  dcm  projet  de  rapport  au  gouverneur  Carleton.  U  y 
reecmaait  que  ai  les  lois  anglaises  n'avaient  pas  été  intio^ 
duites  antéiieuiement  à  l'ordcsmance  en  question,  cette  or- 
ddinance  n'avait  pu,  par  eUe-mèQi£y  avoir  l'effet  de  les  ia- 
lloduire. 

^  We  (2)  shall  say  nothing  concerning  the  validity  of  your 
Majesty's  proclamation  of  the  7th  of  October^i  1763,  and  the 
high  legislative  authority  which  your  Majesty  has  therein 
thought  proper  to  exercise  with  respect  to  your  Majesty's 
new  colonies,  though  thjBre  are  persons  who  think  that  this 
branch  of  your  Majesty's  royal  prerogative  ought  rather  to 
have  been  exercised  in  conjunction  with  both  houses  of  par- 
liement  :  but  we  sfiould  «appdse  that  what  your  Majesty 

^P)  V©trl6pro;«/de8on'rapportau  goav^rnaw  CwlatoD,  qui  ftit  déUTTéle27 
f<titor]709,  ^bi4 had noltlM good fbikùÎM,*'  dll  SMèrai,  <* to Im approrad by hii 
nxooUenoy.''  (CollMtUm  oC  aeveral  oonuaiutoni  and  otbar  publio  InatruiiieDtBi  pro» 
Mêdinff  firoin  His  M^jMiy'rioTftl  Mihority,  nUtbg  to  tho  pio?iiioo  of  QDoboo.  Q>1- 
looted  by  Fraooii  Mooeros,  Baq.,  His  MigoBty'i  ftttomoT-goneral  in  the  taid  ns». 
Tinoo.  London,  1772.) 
(2)  Macèies,  pp.  24-27. 
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li«0th0i]gfatfillodoûitbi3Jfoqc>ect  l^  tfae  advioe  of  yonr 
Majesty's  podvy  eocmoil  mwt  be  legpEil,  and  cousequeiitly: 
that  the  epeiation  of  the  wcards  abeve  aited  iirom  your  Ma- 
jesty's said  pioclamatiou  is  ccmplete  aad  incontestable  so 
ftur  as  the  true  laeaqistg  of  theHi^oML  be  aseertained.  But  if 
yoai  Majesty  in  yorur  foyaji  wisdom  flhopild  intespret  theo^ 
in  a  diffeient  sense  ^om  that  in  which  they  baye  been  ga* 
nandly  understood,  and.shonld  declaie  that  they  weie  not 
meant  to  intiodiiioe  the  whole  body  of  Ae  laws  of  England 
that  weie  not  «n  Ihair  jualme  local,  bnt  «only  to  introduce 
aoQie  particnlar  parts  of  thooA  thai  wexss  m^Hc  immediately 
beneficial  to  your  Majesty's  snlQectS)  agreeably  to  the  sense 
in  which  they  weie  understood  by  youir  Majesty's  attcumey 
and  solicitor  general  in  April,  1766  ;  or,  if  your  MaJQSty 
shonld  declare  that  they  were  not  meant  to  introduce  imme- 
diately any  part  of  the  laws  of  England  into  those  pro- 
vinces, but  only  to  promise  and  assure  your  Mtyesty's  B4- 
tish  subjects  that  your  Majesty  would,  in  due  time,  and 
place,  and  by  particular  and  express  promulgations,  intro^ 
duce  some  select  pasts  of  the  laws  of  England  that  were 
more  immediately  conducive  to  their  welfare  and  satisfac- 
tion ;  in  either  of  these  cases  we  b^.leave  to  submit  it  to 
your  Majesty*s  consideration,  whether  the  ordinances  above 
mentioned,  of  the  17tb  September  and  the  6th  of  November, 
can  be  deemed  of  sufficient  validly  to  tntroduce  any  part  of 
the  laws  of  England  that  were  not  already  establisbedby 
your  Majesty's  said  proclamation.  Qor  reasons  for  doubting 
this  are  as  follows  :" 

"  Your  majesty  by  your  commission  to  general  Murmy, 
dated  the  21st  day  of  November  in  the  4th  year  of  your  Ma- 
jesty's reign,  to  be  governor  in  chief  of  this  province,  was 
pleased  to  delegate  unto  him  a  certain  limited  legislative 
authority,  to  be  exercised  by  him  by  and  with  the  advice 
and  consent  of  your  Majesty's  council  of  the  province,  and 
of  the  general  assembly  of  the  freeholders  and  planters  in 
the  same  therein  directed  by  your  Majesty  to  be  summoned, 
to  wit,  an  authority  to  make,  constitute,  and  ordain  laws, 
statutes,  and  ordinances  for  the  public  peace,  welfare,  and 
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good  govemmant  of  the  said  province,  not  lepognant,  bat, 
as  near  as  may  be,,  agreeable  to  the  laws  and  statutes  of 
your  Majesty's  kingdom  of  Gieat  Britain  But  your  Majesty 
did  not  in  any  part  of  the  said  commission  delegate  either 
this  or  any  other  legislative  power  to  your  said  governor 
to  be  exercised  by  him  with  the  advice  and  consent  of  the 
council  only,  without  the  coneunence  of  an  assembly.  Now 
no  assembly  of  the  freeholders  and  planters  has  hitherto 
been  summoned  ;  consequently  all  the  ordinances  that  have 
hitherto  been  made,  so  far  ae  they  have  a  legislative  ten- 
dency, have  been  made  without  any  warrant  or  auth<»ity 
firom  your  Majesty's  commission  to  your  governor,  and 
perhaps  may,  upcm  that  account,  be  justly  contended  to  be 
null  and  void." 

^^  If  this  be  so,  the  words  in  the  ordinance  of  the  t7th  of 
September  1764,  which  direct  the  court  of  King's  Bench  to 
determine  all  civil  and  criminal  causes  agreeably  to  the  laws 
of  England,  and  the  other  words  of  that  ordinance,  and  of 
the  ordinance  of  the  6th  of  November  following,  which  pur- 
port to  introduce  the  laws  of  England  into  this  province, 
can  have  no  legal  operation  to  change  the  laws  which  were 
then  subsisting  in  the  countiy  ;  and  the  ordinance  of  the 
17th  of  September  must  be  considered  only  as  an  executive 
act  of  government,  erecting  and  constituting  courts  of  judi- 
cature in  the  province  for  the  administration  of  the  laws  in 
being,  whatever  those  laws  might  be  ;  and  in  this  view  it 
is  certainly  a  legal  and  valid  ordinance,  because  your  Ma- 
jesty had,  by  an  express  clause  in  your  commission  afore- 
said, given  your  said  governor  full  power  to  erect  such 
courts  with  the  advice  and  consent  of  the  council  only." 

^^  It  is  true  indeed  that  your  Majesty  did  give  a  private  ins- 
truction to  your  late  governor,  purporting  to  communicate 
to  him  a  certain  degree  of  legislative  authority  to  be  exer- 
cised by  him,  by  and  with  the  consent  of  the  council  only, 
without  any  assembly  ;  to  wit,  an  authority  to  make  such 
rules  and  regulations  as  shall  appear  to  be  necessary  for  the 
peacCy  order,  and  good  government  of  the  said  provinccyttor 
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Ung  care  thai  nothing  bepassedar  done  that  shallanp  ways 
tend  to  effect  the  life^  Imb^  or  liberty  of  the  subject,  or  to  the 
imposing  any  duties  or  taxes.  But  we  submit  it  to  yonr 
Majesty's  consideration,  whether  a  power  of  this  kind  can 
be  commonicated  by  any*other  instniment  than  letters  pa- 
tent under  your  Majesty's  great  seal  of  Great  Ktain,  public- 
ly read  and  notified  to  the  people,  to  the  end  that  the  acts 
done  by  virtue  of  them  may  have  a  just  claim  to  their  obe- 
dience ;  for  otherwise  they  may  allege  that  they  are  faithful 
and  loyal  subjects  to  your  Majesty,  and  ready  to  pay  obe- 
dience to  every  thing  that  your  Majesty's  self  shall  ordain, 
and  likewise  to  every  thing  that  shall  be  ordained  by  your 
Majesty's  governor  by  virtue  of  powers  properly  communi- 
cated to  him  by  your  Majesty  ;  that  consequently  they  will 
obey  him  in  every  thing  he  shall  do  by  virtue  of  the  powers 
conveyed  to  him  in  your  Majesty's  commission  which  has 
been  publicly  read  to  them  ;  but  that  in  the  things  not  war- 
ranted by  the  said  commission,  but  said  to  be  done  in  pui^ 
suance  of  certain  private  instructions  that  have  not  been 
made  known  to  them,  and  which  they  are  therefore  uncer- 
tain whether  he  has  received  or  not,  they  cannot  presume 
that  he  acts  by  yonr  Majesty's  authority,  and  therefore  are 
not  bound  to  obey  him.  For  thi»  reason  we  humbly  appre- 
hend, that  the  private  instruction  before-mentioned  cannot 
have  legally  conveyed  to  your  Majesty's  governor  and  coun- 
cil the  legislative  authority  mentioned  in  it,  small  and  nar- 
row as  it  is." 

*^  But  secondly,  if  a  private  instruction  should  be  deemed 
to  be  a  legal  method  of  communicating  a  legislative  autho- 
rity, yet  the  power  conveyed  to  the  govemor  and  council  of 
this  province  by  the  instruction  above  mentioned  is  much 
too  confined  an  authority  to  warrant  the  general  introduc- 
tion of  the  English  laws  ;  particularly  of  the  criminal  laws, 
which  all  affect  either  life,  or  limb,  or  liberty  ;  and  the  pro- 
cess of  arrests  of  the  body  in  civil  suits  for  debt  and  trepass^ 
and  the  power  of  committing  persons  to  prison  for  contempt» 
(^  court  committed  in  the  presence  of  your  Majesty's  judges; 
and  that  of  granting  attachments  of  the  body  for  disobe- 
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courts  of  judicatoie,  when  BQoh  aots  of  dis<4)ediipBoe  or  m-* 
sistance  are  oommitted  put  ,of  court  ;  which  all  immediately 
affect  the  pezaonal  liberty  <rfyqur  Miyesty's  euhjects  in  thii 
province/' 

<^  These  «ee  the  reaeons  upon  whicfai  we  ccmceive,  the  le- 
gality of  the  introduction  of  the  laws  of  England  into  this 
province  by  the  provincial  ordinaQoeBabov&*nientiûned  may 
be  .called  in  question." 

<<  But  these  reasons  have  no  relation  to  the  other  high  ins- 
truments of  government  by  which  these  laws  may  be  sup-^ 
posed  to  have  been  introduced  here^  namely,  the  articles  of 
capitulation  in  1760,  the  4th  article  of  the  definitive  treaty 
of  peace,  and  your  Majesty's  royal  proclcunation  of  the  7th 
of  October  1763.  If  these  instruments  have  introduced  the 
laws  of  England,  they  may  have  a  legal  existence  in  this 
province,  notwithstanding  the  want  of  legal  authority  in  the 
two  provincial  ordinances  above  mentioned.  But  if  your 
Majesty  should  determine  that  these  instruments  have  not 
introduced  the  laws  of  England  into  this  province,  then,  as 
we  conceive,  it  will  follow  that  the  whole  body  of  those 
laws  has  not  yet  been  legally  introduced  ipto  it,  but  that 
those  parts  only  of  the  laws  of  England  have  a  legal  exis- 
tence in  this  province  which  are  contained  in  the  acts  of 
parliament  above  mentioned,  which  by  their  own  import 
and  operation,  and  without  needing  any  new  instrument 
of  government  to  introduce  them,  extend  to  all  your  Maje»- 
^'s  dominions  in  America." 

10.  Sur  les  questions  qui  précèdent,  on  peut,  on  doit 
même  consulter  les  opinions  données  par  le  procureur-géné- 
ral Torke  et  le  solliciteur-général  De  Orey,  dans  leur  rap- 
port au  roi,  du  14  avril  1766,  et  ensuite  par  le  procureur- 
général  Thurlow,  citées  par  PHonorable  Juge  Charles  Mon- 
delet  dans  la  cause  de  Stuart  et  Bouman.  (1)  Ces  opi- 
nions justifient  ce  que  je  viens  de  dire  sur  la  non-intro 

(1)  *<  Déo.  dMTiib.  daB.  0",  t  2.  pp.  4108  et  «mr.:  «uri,  Smith,  Hirtoiy  of 
Canadft,  t  2.  pp.  27 et  foly:  o^ntenaat  m  long  lo  rapport  da  HH.  Tockt  el  d« 
Qnj. 
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daction  des  lois  anglaises  (du  jus  privatum)*  A  ces  opi- 
nions des  premiers  officiers  en  loi  de  la  couronne,  en  An- 
gleterre, j'en  ajouterai  une  autre  qui  n'est  pas  citée 
dans  la  cause  de  Stuart  et  Bowman^  et  qui  se  trouve  rap- 
portée dans  un  écrit  publié  à  Londres,  en  1774,  immé- 
diatement après  la  promulgation  de  "  l'Acte  de  Québec," 
et  en  défense  de  cet  acte.  (1).  Je  ne  connais  pas  le  nom  de 
l'auteur  de  cet  écrit,  mais  il  est  évident  qu'il  était  bien  au 
fait  de  toutes  les  questions  agitées  alors  relativement  au  Ca- 
nada, et  qu'il  a  dû  être  dans  une  position  à  prendre  une 
part  active  à  la  passation  de  l'acte  Impérial.  Et  son  opinion 
et  les  faits  qu'il  rapporte  doivent  avoir  d'autant  plus  de 
poids  sur  la  question  légale  qui  nous  occupe,  qu'il  est  loin 
de  se  montrer  exempt  de  préjugés  sous  plus  d'un  rapport. 

"  In  1765,  the  Lords  of  trade  sent  the  foUowirg  query  to 
Sir  Fletcher  Norton  and  Sir  William  de  Grey,  then  attorney 
and  solicitor  general  i  "  Whether  His  Majesty's  subjects, 
being  Roman  catholics,  and  residing  in  the  countries  ceded 
to  His  Majesty  in  America  by  the  treaty  of  Paris,  are  not 
subject,  in  those  colonies,  to  the  incapacities,  disabilities 
and  penalties,  to  vrhich  Roman  Catholics  in  this  kingdom 
are  subject  by  the  law  thereof?  "  To  which  query  those 
great  men  answered  on  the  10th  of  June,  "  that  they  were 
not."  And  the  advocate,  attorney  and  solicitor  general,  in 
their  joint  report  to  the  Privy  Council  upon  the  propositions 
of  the  Board  of  trade,  presented  on  the  18th  January  1768, 
state  to  be  their  opinion,  ^^  that  the  several  acts  of  Parlia- 
"  ment,  which  impose  disabilities  and  penalties  upon  the 
"  public  exercise  of  the  Roman  Catholic  religion,  do  not 
^^  extend  to  Canada,  and  that  His  Majesty  is  not  by  His 
"  prerogative  enabled  to  abolish  the  Dean  and  Chapter  of 
"  Quebec,  nor  to  exempt  the  protestant  inhabitants  from 

(1)  **  The  Jiutioe  and  oolicy  of  (he  lat»  act  of  Parliament  for  making  more  elTee- 
iiud  proviiion  for  the  goflmment  of  the  Proriooe  of  Quebec,  asserted  and  proved  ;  and 
tht  ooodool  of  administratloa  reroeoUng  that  province  stated  and  rindioated.  London 
Printed  for  J.  WUliie,  at  No.  71,  in  St  Paol's  ohnrch-yaid."  On  tionre  oet  «erit 
dans  nn  Tolame  dt  pamphtotn  appartenant  à  la  bibliothèque  du  Parlement  du  Ga- 
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^^  paying  tithes  to  the  persons  legally  mtiiled  to  demand  thtm 
^^  from  the  Roman  Catholics.  (1) 

11.  Les  cilations  qui  précèdent  n'ont  été  laites  que  pour 
démontrer  la  proposition  que,  d'après  les  règles  reçues  de 
l'interprétation  des  lois,  et  les  principes  de  droil  qui  préva- 
lent en  cette  matière,  la  proclamation  du  7  octobre  1763, 
n'a  pas  eu,  et  n'a  pu  avoir,  sous  le  rapport  de  l'introduction 
des  lois  anglaises,  l'effet  que  les  défenseurs  du  système 
adopté  par  l'intimé  se  sont  efforcés  d'attribuer  à  cette  pro- 
clamation ;  qu'au  contraire  ma  proposition  a  eu  pour  elle,  à 
une  époque  rapprochée  de  la  proclamation,  l'assentiment 
des  premiers  officiers  en  loi  de  la  couronne,  en  Angleterre, 
bien  plus,  l'assentiment  de  ceux-là  mêmes  qui  remplissaient 
les  fonctions  de  Procureur  et  de  Solliciteur-général,  Yorke 
et  Norton,  lorsque  cette  ploclamation  fut  émanée,  et  qui, 
en  toute  probabilité,  l'avaient  eux-mêmes  rédigée. 

12.  Si  donc  la  proclamation  de  1763,  n'a  pas  eu  Teffet 
de  substituer  les  lois  anglaises  aux  lois  françaises,  l'ordon- 
nance de  1764  a  encore  bien  moins  pu  avoir  cet  effet.  J'en 
ai  plus  haut  assigné  la  raison,  en  invoquant  l'opinion  du 
juge  en  chef  Hey,  et  celle  du  Baron  Masères,  même  lors- 
qu'il était  Procureur-général  de  la  province  de  Québec. 

13.  D'un  autre  côté,  je  dois  admettre  qu'il  est  défait 
qu'à  l'ombre  de  cette  ordonnance  de  1764,  les  tribunaux 
qu'elle  avait  établis,  appliquaient  quelquefois,  dans  leurs 
décisions,  la  loi  civile  anglaise  ;  ce  qui  parait  avoir  eu  lieu 
en  matière  personnelle,  principalement  dans  ce  qui  se  rata- 
chait  aux  affaires  commerciales;  mais  il  est  également 
constant,  (et  il  suffit  de  parcourir  les  registres  de  ces  tribu- 
naux pour  s'en  convaincre),  qu'ils  adoptaient  le  plus  sou- 
vent en  matière  personnelle,  et  presque  toujours,  si  ce  n'est 


(1)  D'après  la  préface  da  1er  volume  de  la  coUectioii  ^  ChnlmerSt  déjà  oité, 
(roir  pages  44,  45  et  46),  il  par^t  qae  le  7  octobre  1763,  Yoïke  était  proeurenr-g^ 
néral,  et  Norton  Solliciteur-général;  que  le  10  juin  1766,  Norton  était  en  eifet  Pro- 
oaieur- general,  et  de  Grey  Sol liciteur-géné rai  ;  que  le  14  avril  1766,  Yorke  était  de 
nouveau  Proareur-général,  et  de  Qny  Sollieiteur-général  ;  que  le  18  JaifvSer  1768, 
de  Qrey  ctait  Procureur-général,  et  Ellis  Solliciteur-général. 
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même  toujours,  en  matière  réelle,  les  anciennes  lois  du 
pays,  c'est-à-dire  les  lois  françaises,  comme  règles  de  leurs 
décisions. 

"  AU  disputes,"  dit  Christie,  (1)  "  from  this  time  forward, 
between  the  new  subjects  concerning  rights  in  land  and  real 
properly,  inheritance,  succession  to,  and  division  of  the 
same  among  coheirs,  continued,  as  previous  to  the  conquest, 
to  be  determined  according  to  the  ancient  customs  and  civil 
laws  of  Canada,  and  by  judges  conversant  with  those  laws, 
selected  from  among  their  own  counttymen  ;  and  these  also 
were  the  rales  of  deeision  in  the  like  matters,  between  the 
old  subjects  of  the 'King  who  had  immigrated  hither  and 
settled  in  the  province.  Most  of  these  expected,  however, 
that  in  all  cases  wherein  they  were  perscmally  concerned, 
civilly  or  criminally,  the  laws  of  England  were  to  apply,  in 
conformity,  as  they  read  it,  with  His  Majesty's  proclama- 
tion, imagining  also  that  in  emigrating,  they  carried  with 
them  the  whole  code  of  English  civil  and  criminal  laws  for 
their  protection," 

"  The  criminal  law  of  England  following  the  conqueror, 
as  a  matter  of  right  prevailed  as  the  proper  code  under 
which  the  innocence  or  guilt  of  "  British  subjects  "  on  trial 
ought  to  be  tested,  and  the  new  subjects  were  not  long 
without  feeling  its  superiority  over  the  laws  it  supplanted. 
In  all  cases  of  personal  contracts  and  debts  of  a  commercial 
nature  the  English  laws,  it  would  also  seem,  practically 
ruled,  but  as  in  all  civilized  countries  the  laws  which  regu- 
late such  matters  are  nearly  the  same,  they  were  cheerfully 
acquiesced  in,  and  although  anomalies,  unavoidable  in  the 
novel  and  transition  state  in  which  the  colony  and  its  judi- 
cature were  placed,  did  undoubtedly  occur  in  the  adminis- 
tration of  civil  justice  occasionally,  (there  not  being  wanting 
those  who  have  asserted  that  there  was  no  fixed  rule  in  ad- 
ministering it,  justice  being  sometimes  dealt  out  according 

(I)  "ffistoiy  of  tlMlAtePronnee  of  IiOW«r  Canada,'*  Qnebeo,  1848;  rol.  I.  p.  2. 
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to  the  one  code,  and  at  times  according  to  the  other,  and 
perhaps  imperfectly,  in  reference  to  either,)  it  seen»  cleas 
that  justice  was  intended,  and  in  the  main  fairly  dealt  out 
by  those  entrusted  with  it." 

14.  Le  témoignage  de  notre  historien,  M.  Christie,  n^est 
pas  sans  avoir  une  grande  importance  en  cette  matière. 
Elevé  au  barreau  du  Bas-Canada,  il  a  été  appelé,  il  y  a 
déjà  plusieurs  années,  à  remplir  des  fonctions  judiciaires  ; 
membre  de  la  législature  durant  une  période  de  temps 
assez  considérable,  il  a  pris  part  aux  luttes  politiques  qui 
distinguent  particulièrement  l'époque  dans  laquelle  il  s'est 
ainsi  trouvé  engagé.  La  nuanee  politique  à  laquelle  il  ap» 
partenait,  était  celle  qui  avait,  du  moins  dans  le  passée 
prétendu  que  de  1764  à  1774,  les  lois  anglaises  avaient  été 
substituées  aux  lois  françaises. 

15.  Si  donc  il  est  vrai  que,  de  1T64  à  1774,  les  lois  ci- 
viles anglaises  ont  pu  quelquefois  servir  de  règles  de  déci- 
sion, surtout  en  matière  commerciale,  ce  n'en  est  pas  moins 
un  fait  incontestable,  reconnu  par  M.  Christie  liii-mème, 
que  ce  sont  les  anciennes  lois  du  pays,  les  lois  françaises, 
qui,  durant  la  même  période,  ont  été  généralement  admi- 
nistrées et  mises  en  force,  surtout  dans  ce  qui  intéressait  le 
plus  la  société,  le  droit  de  propriété,  par  n'importe  quel 
tître  il  fût  créé.  Si  ce  fait,  que  les  registres  publics  ne  per- 
mettent pas  de  révoquer  en  doute,  atteste  d'un  côté  la  per- 
sistance  et  le  maintien  des  lois  françaises,  il.  atteste  en 
même  temps  que  l'administration  des  lois  civiles  anglaises 
ne  constituait  qu'un  fait^  et  non  pas  un  droite  puisque  ces 
lois  n'avaient  été  introduites^  ni  par  le  changement  de  do- 
mination, ni  par  la  proclamation  de  1763,  encore  moins  par 
l'ordonnance  de  1764. 

16.  Quant  au  criminel,  c'est  encore  un  fait  que  les  lois 
criminelles  anglaises  furent  celles  que  l'on  suivit  dans  Pin- 
tervalle  de  1764  à  1774.  Je  me  contenterai  de  remarquer 
qu'on  n'y  fit  aucune  objection  ;  qu'il  paratt  même  y  avoir 


53 

ea  one  espèce  d'assentiment  général  ;  ce  qui  s'explique  fa- 
cilement par  la  comparaison  de  ces  lois  avec  les  anciennes 
lois  criminelles  françaises.  Du  reste,  il  est  jdste  de  cons- 
tater ici  que  MM.  Yorke  et  de  Grey,  tout  en  déclarant  de 
la  manière  la  plus  foimelle  que  la  proclamation  de  1763 
n'avait  pas  eu  l'effet  de  substituer  les  lois  civiles  anglaises 
aux  lois  françaises,  ont  néanmoins  dit  que  cette  proclamation 
pouvait  être  interprétée  comme  ayant  eu  un  effet  différent 
quant  aux  lois  criminelles.  ^^  This  certainty  and  leniency, 
(in  matters  of  crown  law,  affecting  life  and  liberty),  arti  the 
benefits  intended  by  Your  Majestffs  royal  proclamation  as  far 
as  concerns  judicature^  Nous  avons  déjà  vu  que  M.  Christie 
s'était  exprimé  ainsi  sur  ce  sujet  :  ^^  The  criminal  law  of 
England  following  the  conqueror,  as  a  matter  of  right,  pre- 
vailed as  the  proper  code  under  wich  the  innocence  or  guilt 
<tf  *^  British  Subjects";,  on  trial,  ought  to  be  tested,  and  the 
new  subjects  were  not  IcMig  without  feeling  its  superiority 
over  the  laws  it  supplanted." 

17.  Avant  de  passer  à  *^  l'Acte  de  Québec"  (1774),  je 
dois  faire  une  autre  observation.  Si,  par  la  proclamation 
de  1763,  ou  par  l'ordonnaDce  de  1764,  les  lois  Anglaises 
ont  été  substituées  aux  lois  Françaises,  toutes  ces  der- 
nières lois  ont  dû  disparaître.  On  ne  saurait  admettre  ni 
exception,  ni  terme  moyen,  en  pareil  cas.  Alors,  comment 
se  fait-il  que,  sous  le  gouvernement  anglais,  on  ait  main- 
tenu, (contre  le  sentiment  des  marchands,  il  est  vrai,)  que 
les  droits  imposés  par  le  roi  de  France  sur  les  effets  de  com- 
merce importés  dans  la  province,  étaient  encore  exigibles 
en  vertu  des  Edits  de  Sa  Majesté  Très  Chrétienne  ?  Il  y  a 
là  une  contradiction  manifeste.     (1) 

. 

18.  Le  4e  point  de  la  discussion  repose  sur  l'Acte  de 

Québec  (1774).  Sons  l^autorité  de  cet  acte,  les  terres  en 
franc  et  commun  socage  ont-elles  été  régies  par  les  lois  an- 
glaises? 

De  ce  que  la  coutume  de  Paris  gouvernait  le  Canada,  il 

(1)  Vide  Ma«èreB  CoUeetion,  pp.  288-9. 
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ne  s'ettsuirait  pa»  que  le  roi  de  France  fût  obligé  de  con- 
céder en  fief,  on  en  censive,  toutes  les  terres  incultes  de  ce 
pays.  Je  ne  connais  aucune  loi  qui  Pempêcbftt  de  faive 
une  concession  sous  une  tenure  parfaitement  lib^,  telle  que 
celle  de  franc-aleu  roturier.  C'est  un  principe  incontestable 
que  dans  le  droit  naturel,  tous  les  biens  sont  libres.  Le  roi 
d'Angleterre,  après  avoir  succédé  au  roi  de  France,  pouvait 
concéder  en  franc  aleu  roturier,  de  même  qu'il  pouvait  con- 
céder en  fief  ou  en  censive.  Cela  s*entend,  si  les  lois  an- 
glaises n'avaient  pas  été  substituées  aux  lois  françaises. 
Car,  si  cette  substitution  eût  eu  lieu,  ne  peut-il  pas  se  faire 
que  le  roi  eût  été,  par  cela  même,  astreint  à  ne  faire  de  con- 
cessions des  terres  incultes  du  Canada  que  sous  la  tenure 
de  franc  et  commun  socage,  en  conséquence  du  statut  de  la 
12e  Charles  II,  chap.  24,  dont  la  4e  section  porte  :  "  That 
all  tenures  hereafter  to  be  created  by  the  King's  Majesty, 
his  heirs  or  successors,  upon  any  gifts  or  grants  of  any 
manors,  lands,  tenements  or  hereditaments,  of  any  estate 
of  inheritance  at  the  common  law,  shall  be  in  free  and  com- 
mon soccage,  and  shall  be  adjudged  to  be  in  free  and  com- 
mon soccage  only,  &c.  &c." 

Mais  le  fait  que  le  roi  d'Angleterre  a  donné  en  ce  pays 
des  concessions  en  seigneuries,  est  une  nouvelle  preuve  que 
les  lois  anglaises  n'avaient  pas  été  substituées  aux  lois  fran- 
çaises. Il  pouvait  donc  également  concéder  sous  une  au- 
tre tenure,  comme  aurait  pu  le  faire  le  roi  de  France. 
Quant  aux  incidents  qui  se  rattachent  à  la  translation  de  la 
propriété,  une  fois  l'héritage  entré  dans  le  domaine  privé, 
le.  nom  de  la  tenure  ne  faisait  rien  à  la  chose,  en  ce  sens 
qu'il  ne  pouvait  par  lui-même  soustraire  ces  incidents  à 
l'application  des  règles  du  droit  municipal  du  pays. 

• 
19.  Ceux  qui  ont  prétendu  que,  sous  Taùtorité  de  l'acte 

de  Québec,  les  terres  en  franc  et  commun  socage  devaient 
être  régies  par  le  droit  anglais,  se  sont  fondés  sur  la  neu- 
vième section  de  cet  acte.     Sur  ce  point,  je  partage  l'opi- 
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mon  des  juges  qui,  dans  la  cause  de  Stuart  et  Bowman^  ont 
été  d'avis  que,  pour  être  intelligible  et  avoir  quelqu'effet 
sans  contredire  ou  nnllifier  d'autres  parties  du  statut,  cette 
section  ne  pouvait  être  interprêtée  que  comme  décrétant, 
par  exception,  que  ce  qui  du  droit  français  avait  rapport  à 
la  tenure  seigneuriale,  ne  s'appliquerait  pas  aux  terres  en 
franc  et  commun  socage.  Il  me  semble  qu'en  effet  ce  n'est 
là  qu'une  disposition  de  cette  nature,  n'ayant  d'autre  objet 
que  d'apporter  une  exception  à  la  règle  générale,  si  bien 
connue,  de  l'ancien  droit  français,  nulle  terre  sans  seigneur  y 
sous  l'empire  de  laquelle  toute  terre  était  présumée  assu- 
jettie au  régime  seigneurial,  à  moins  qu'on  ne  fit  apparaître 
d'un  titre  au  contraire.  En  outre,  cette  disposition,  on  peut 
raisonnablement  l'attribuer  à  la  crainte  dans  laquelle  a  pu 
être  le  parlement  anglais,  que,  sous  le  prétexte  du  maintien 
des  "  lois  et  coutumes  du  Canada"  qu'il  venait  de  confir- 
mer par  la  8e  section  du  statut,  pour  ^^  tous  les  sujets  cerna- 
diens  de  Sa  Majesté  en  la  dite  province  de  Québec,"  il  ne 
fût  peut-être  possible  de  prétendre  que  toutes  les  terres  in- 
cultes de  la  Couronne  devaient  être  concédées  sous  la  te- 
nure seigneuriale,  et  que,  par  contrecoup,  celles  déjà  con- 
cédées en  franc  et  commun  socage  devaient  être  assujetties 
à  la  même  tenure.  Je  crois  que  ce  n'a  été  là  qu'un  surcroit 
de  précaution  qui,  il  est  vrai,  ne  pouvait  par  lui-même  faire 
aucun  mal,  mais  qui  me  parait  avoir  été  adopté  par  suite 
d'une  appréhension  bien  mal  fondée.  La  9e  section  du 
statut  eût-elle  été  omise,  on  n'en  aurait  pas  moins  eu  la 
faculté  de  continuer  de  faire  des  concessions  sous  une 
tenure  entièrement  libre,  sans  qu'il  y  eût  eu  à  craindre  de 
voir  les  terres  ainsi  concédées,  déclarées  assujetties  à  des 
droits  seigneuriaux.  Du  moins,  c'est  ce  que  je  pense  ;  si 
au  contraire,  je  suis  dans  l'erreur  sur  ce  point,  alors  on  a 
bien  fait  d'avoir  eu  recours  à  cette  précaution. 

20.  D^un  autre  côté,  il  faut  avouer  que  les  mots,  rien  de 
ce  qui  est  contenu  dans  cet  actCy  rendent  la  phraséologie  de 
la  9e  section  bien  défectueuse.     Car,  s'ils  sont  pris  au  pied 
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de  la  lettre,  ils  donnent  à  cette  section  nn  sens  qni  conduit 
à  presque  toutes  les  conséquences  absurdes  que  l'un  des 
juges  de  première  instance,  dans  la  cause  de  Stuart  et 
BowmoHy  a  signalées.    (1) 

21.  La  9e  section  ne  parle  en  aucune  façon  de  tel  ou  tel 
système  de  lois  préexistant,  comme  devant,  exclusivemopt 
à  tout  autre,  régir  les  terres  en  franc  et  commun  socage. 
Elle  ne  parle  que  de  tenure  d'une  certaine  espèce,  et  de 
concessions  qui  ont  pu  être  faites  ou  qui  pourraient  être 
faites  à  l'avenir  sous  cette  forme,  c'est-à-dire  sous  la  tenure 
socagère.  Si,  par  cela  seul  qu'on  a  fait  usage  de  mots  qui 
désignent  en  même  temps  une  tenure  connue  dans  le  droit 
anglais,  toutes  les  lois  de  l'Angleterre  qui,  là,  régissent 
cette  tenure,  ont  été  introduites  ici  par  la  9e  section  de 
Tacte  de  Québec,  il  faudra  nécessairement,  et  pour  la  même 
raison,  attribuer  un  effet  semblable  à  la  10e  section  âa 
même  acte,  qui  permet  de  faire  un  testament  "  suivant  les 
formes  prescrites  par  les  lois  d'Angleterre."  Si  la  9e  sec- 
tion doit  être  considérée  comme  ayant  apporté  à  la  8e  qui 
maintient  et  confirme  en  bloc  les  anciennes  lois  et  coutumes 
du  Canada,  une  modification  tellement  étendue  qu'elle  a  eu 
l'effet,  ainsi  que  l'intimé  le  prétend,  d'introduire  le  droit 
anglais  relativement  à  la  propriété  des  terres  dont  il  s'agit, 
à  plus  forte  raison  la  10e  section  doit-elle  être  considérée 
comme  ayant  produit  un  eflet  semblable,  puisqu'elle  donne 
une  plus  grande  liberté  de  disposer  par  testament  que  ne 
donnaient  nos  anciennes  lois,  et  qu'en  outre  elle  permet  de 
le  faire  sous  une  forme  qui  était  inconnue  à  ces  mêmes  lois. 
(2)  Si  donc  les  simples  mots,  franc  et  commun  socage^  ont 
eu  l'effet  d'introduire  les  lois  anglaises  quant  aux  terres  con- 

(1)  3.  L.  G.  Rap.  p.  406. 

(2)  Statut  impérial  de  1774,  seetioa  10: 

"  Poarrn  aussi,  qu'il  sera  et  pourra  être  loisible  A  tonte  et  chaque  personne,  pro- 
priétaire de  tous  immeubles,  meubles  ou  intérêt,  dans  la  dite  pnmnee,  qui  aura 
le  droit  d'aliéner  les  dits  immeubles,  meubles  lu  intérêts,  pendant  sa  TÎe,  par  rentei 
donations,  ou  autrement,  de  les  tester  et  léguer  à  sa  mort  par  testament  et  acte  de 
dernière  Tolonté,  nonobstant  toutes  lois,  usaces  et  coutumes  &  ce  contraires,  qui  ont 
préralu,  ou  qui  prévalent  présentement  en  la  dite  proTince  ;  soit  que  tel  testament 
soit  dressé  suivant  les  lois  du  Canada,  ou  suivant  les  formes  vi^nmiM  par  les  lois 
d'Angleterre." 
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cédées  soas  cette  tenure,  n'y  a4-il  pas  la  même  raison  de 
prétendre  que  les  mots  de  la  10e  section,  suivant  les  formes 
prescrites  par  les  lois  d^AngUterrCy  ont  dû  avoir  le  même 
effet  en  matière  de  succession  testamentaire^  de  manière 
à  soumettre  au  régime  des  lois  anglaises  la  succession  de 
tout  habitant  du  Canada,  qui  aura  jugé  à  propos  de  faire 
un  testament  suivant  la  forme  anglaise  9  Et  s'il  arrive  que 
cette  personne  n'ait,  par  un  tel  testament,  disposé  que 
d'une  partie  de  ses  biens,  il  s'ensuivrait  cette  conséquence 
plus  que  bizarre,  à  savoir,  qu'une  partie  de  sa  succession 
serait  réglementée  par  le  droit  anglais,  et  l'autre  partie  par 
le  droit  français.  A-t-on  jamais  émis  de  pareilles  préten- 
tions ?  Si  on  l'a  fait,  ces  prétentions  ont-elles  jamais  été  ac- 
cueillies ?  Je  n'en  coimais  pas  d'exemple.  Cependant  Ton 
doit  admettre  que  le  raisonnement  que  l'on  fait  dans  un  cas, 
pour  soutenir  la  proposition  de  l'introduction  des  lois  an- 
glaises, s'applique  à  l'autre  cas,  avec  autant,  sinon  même 
avec  plus  de  force.  (1) 

22.  Si  la  9e  section  du  statut  de  1774  a  eu  l'efleX  d'intro- 
daire  les  lois  anglaises  en  ce  qui  regarde  les  terres  soca^» 
gères,  alors  tout  le  coips  de  ces  lois  applicables  à  cette  te- 
nure, a  dû  par  conséquent  être  introduit  pour  tout  ce  qui 
concerne  les  incidents  du  droit  de  propriété  à  ces  mêmes 
terres»  On  ne  pouvait  donc  plus  disposer  valablement  de 
ces  terres,  les  aliéner,  les  engager,  les  hypothéquer,  etc.^ 
suivant  ^^  les  lois  et  usages  du  Canada,"  c'est-à-dire  sui- 
vant l'ancien  droit  du  pays.  C'est  la  proposition  de  l'intimé. 
Combattant  cette  proposition,  il  me  sera  permis  d'appeler 
à  mon  secours  l'autorité  des  deux  législatures  du  Haut  et 
du  Bas-Canada. 

Dès  sa  première  session,  en  179S,  le  parlement  du  Haut- 
Canada  a  passé  un  acte  (chap.  1,)  à  l'effet  de  révoquer 
cette  partie  de  la  8e  section  du  statut  impérial  de  1774,  qui 
portait  *'  que  dans  toutes  affaires  en  litiges,  qui  concerne- 
ront leurs  propriétés  et  leurs  droits  de  citoyens,  ils  auront 
recours  aux  lois  du  Canada^  comme  les  maximes  sur  les- 

U)  Stmit'i  Sep.  pp.  76-4. 
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quelles  elles  doivent  être  décidées  ;  "  (version  anglaise  : 
*'  That  in  ail  matters  of  controversy  relative  to  property  and 
civil  rights,  resort  shall  be  had  to  the  laws  of  Canada,  as 
the  rule  for  the  decision  of  the  same.")  Mais  à  peine  cette 
révocation  est-elle  prononcée,  que  le  statut  du  Haut-Ca- 
nada ajoute  :  "  Provided  that  nothing  in  this  act  shall  ex- 
tend to  extinguish,  release  or  discharge,  or  otherwise  to 
affect  any  existing  right,  lawful  claim  or  incumbrance,  to 
or  upon  any  lands^  tenements  or  hereditaments  within  the  said 
province  (Upper  Canada),  or  lo  rescind  or  vacate,  or  other- 
wise to  affect  any  contract  or  security  already  made  and 
executed  œnformably  to  the  usages  prescribed  by  the  said 
laws  of  Canada.^^  (Section  2).  Puis  il  est  statué  qu'à  Pave- 
nir  :  "  In  all  matters  of  controversy  relative  to  property  and 
civil  rights,  resort  shall  be  had  to  the  laws  of  England,  as 
the  rule  for  the  decision  of  the  same."  (Sect.  S). 

23.  A  peine  la  province  de  Québec  est-elle  divisée  en 
deux  parties  distinctes,  chacune  avec  sa  législature,  que  la 
partie  qui  est  habitée  presqu'uniquement  par  une  population 
anglaise,  et  dans  laquelle  toutes  les  terres  sont  sous  la  te- 
nure de  franc  et  commun  socage,  adopte  pour  Vavenir  et 
sans  effet  rétroactif,  le  régime  des  lois  anglaises,  et  recon- 
naît en  même  temps  que,  pour  le  passé,  soû  territoire  et  le 
concessions  qui  y  avaient  été  faites,  de  même  que  les  inci- 
dents de  la  propriété,  avaient  été  jusque  là  soumis  aux 
"  lois  et  coutumes  du  Canada,"  c'est-à-dire  à  l'empire  de 
l'ancien  droit  français  du  pays.  N'est-ce  pas  là  déclarer 
que  la  9e  section  de  l'acte  de  Québec  n'avait  pas  eu  l'effet 
d'assujétir  au  régime  des  lois  anglaises  les  terres  concédées 
en  franc  et  commun  socage?  Introduire  en  1792,  les  lois 
anglaises  dans  le  Haut-Canada;  c'est  bien  admettre  de  la 
manière  la  plus  solennelle  que  ces  k)i«  n'y  existaient  pas 
auparavant 

24.  Voyons  maintenant  l'autorité  que  nous  fournit  le  par- 
lement du  Bas-Canada.  Je  ne  citerai  qu'un  seul  de  ses 
statuts.    Je  choisis  ce  statut  parce  qu'il  a  particulièrement 
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rapport  à  la  partie  du  pays,  dans  laquelle  est  située  la  tezre 
dont  il  s'agit  en  cette  cause.  Il  a  été  promulgué  en  1823 
(chap.  17).  Son  titre  porte  :  "  Acte  pour  ériger  certains 
townships  y  mentionnés  en  un  district  inférieur  qui  sera 
appelé  le  district  inférieur  de  St.  Français,  et  poux  y  établir 
des  cours  de  judicature." 

Que  l'on  remarque  que  ce  nouveau  district  ne  se  compose 
que  de  townships,  dans  lesquels  toutes  les  terres  concédées 
l'ont  été  en  franc  et  commun  socage  ;  et  par  conséquent 
dans  le  système  de  l'intimé,  toutes  ces  terres  devraient 
être  sous  le  régime  du  droit  anglais. 

(14e.  section  du  statut.)  ^  Et  qu'il  soit  de  plus  statué  par 
l'autorité  susdite,  que  le  juge  de  la  dite  cour  inférieure 
de^  St.  François  aura  pouvoir,  soit  en  cour  ou  hors  de  coUr, 
ou  hors  de  termes,  de  procéder  à  Tinterdiction  de  personnes 
insensées,  aux  élections  de  tutelle,  curatelle^  et  autres  avis 
de  parenté  ou  amis,  clôtures  d'inventaires,  affirmaticms  de 
compte,  insinuations,  oppositions  et  levées  de  scellés,  et 
autres  matières  de  même  nature,  qui  ne  doivent  souffrir 
aucun  délai  ;  Et  qu'il  aura  le  même  pouvoir  et  autorité  ac- 
cordés par  la  loi  aux  juges  du  Banc  du  Roi  des  districts  de 
Québec  ou  de  Montréal,  ou  à  aucun  d'eux,  d'appointer  un 
notaire,  sur  l'application  des  parties  ou  quelqu'antre  per- 
sonne convenable,  pour  recevoir  les  avis  de  parents  ou  amis 
et  qu'il  procédera  sur  telle  matière  en  la  manière  et  forme 
prescrites  par  la  loi."  (1) 

Ce  statut  dont  la  promulgation  avait  été  recommandée 
par  un  message  spéoial  du  gouverneur,  ne  contient-il  [>as 
une  reconnaissance  solennelle  de  la  Couronne  et  des  deux 
autres  branches  de  la  législature  ;  que  "  les  lois  du  Canada," 
e'est-à-dire  notre  droit  commun,  l'ancien  droit  français, 
celui  dont  il  est  fait  mention  dans  la  8e  section  de  l'acte  de 
Québec,  étendait  son  empire,  non  seulement  sur  la  partie 
du  pays  qu'on  a  appelée  "  le  Canada  seigneurialy"  mais 

(1)  Voir  Mfii  la  16^  sMtioD  du  mAm*  ftatai. 
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encore  sur  tout  le  reste  du  Bas-Canada,  et  que  par  consé- 
quent les  lois  civiles  anglaises  n'y  étaient  pas  en  force  ?  En 
effet  les  attributions  spéciales,  conférées  a«  nouveau  juge 
par  la  14e  section  du  statut  de  182S,  forranient  une  partie 
assez  considérable  du  droit  français,  et  étaient  exercées  par 
les  juges  des  autres  districts,  qui  avaient,  en  première  ins- 
tance, une  juridiction  illimitée.  Le  nouvel  acte,  en  con- 
férant ces  attributions  au  juge  de  St.  François,  n'établissait 
pas  un  droit  nouveau  pour  cette  partie  du  pays,  où  il  devait 
exercer  sa  juridiction,  mais  cette  juridiction  ayant  été,  par 
la  2e  section  de  Pacte,  limitée  aux  actions  personnelles 
"  dans  lesquelles  le  montant  réclamé  n'excéderait  point  vingt 
livres  sterling,"  il  était  nécessaire  d'attribuer  spécialement 
à  ce  juge  inférieur  les  pouvoirs  énumérés  dans  la  14e  sec- 
tion, pour  qu'il  en  fût  revêtu  et  pût  les  exercer  lui-même  {i^) 

Il  me  semble  que  les  deux  actes  des  législatures  du  Haut 
et  du  Bas-Canada,  que  je  viens  de  citer,  suffisent  pat  eux- 
mêmes  pour  lever  tous  les  doutes  sur  la  question  qui  nous 
occupe.  Mais,  chose  assez  étrange,  c'est  qu'il  paraît, 
d'après  le  rapport  qui  a  été  publié  de  la  cause  de  Sivart  et 
BowmsHj  que,  lorsque  cette  cause  a  été  plaidée  et  jugée 
tant  en  Cour  de  Première  Instance  qu'en  Cour  d'Appel,  on 
a  paru  ignorer  Texistence  de  ces  deux  actes,  ou  les  avoir 
perdus  de  vue.  Le  rapport,  en  effet,  n'en  contient  aucune 
mention. 

25.  Je  passe  à  présent  au  6e  point  de  la  discussion.  Quel 


(1)  Bstnit  àm  témoignage  de  riioiMira¥1e  IL  le  Juge  Qele,  dereni  vu  comité  ée 
la  Ohftmbre  des  Commones,  le  15  mai  1828. 

"  n  7  en  a  qui  nient  qae  les  lois  anctaiMS,  excepté  le  droit  erimlnel,  aient  Jamais 
été  légalement  introdoites  dans  le  Jas-Canada,  soit  antérieurement  an  statut  de 
1174,  on  par  les  dispositions  de  ee  statat»  •  •  •  " 

*'  Cette  dénégatien  eet-elle  simplement  on  s^Jet  de  oenversation  oidînairei  ou  lee 
Cbambres  on  l*  Assemblée  Législative  Tont-elles  jusqu'à  reconnaître  cette  dénégatien 
dans  leur  pratique  1 — Dans  quelques-uns  dee  aotos  passés  dan»  l'Assemblée,  elle  % 
para  considérer  la  loi  française  comme  en  force  dans  les  townships." 

**  Voulei-Tous  dire  des  actes  ou  des  bills  7— Je  toux  dire  des  aetes.  H  y  a  eu  un 
acte  en  1623,  qui  établissait  une  Cour  arec  une  Juridiction  de  peu  d'ét«odae  dans 
nue  certaine  partie  des  townships,  savoir,  une  Juridiction  limitée  à  j620  ;  et  il  se 
trouve  dans  cet  acte  des  expressions  dont  on  pourrait  conclure  qu'on  regsrdait  les 
lois  françaises  comme  eo  opération  dans  les  townships." 
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a  été  I'efiet  de  la  8e  section  du  statut  impérial  de   1825, 
chap.  S9,  appelé  ordinairement,  "  PActe  des  Tenures?" 

Cet  acte  a  pour  titre  :  **  Act  to  provide  for  the  extinction 
of  Feudal  and  Seigniorial  rights  and  burthens  on  lands  held 
à  tiCre  de  fief  and  à  titre  de  cens  in  the  Province  of  Lower 
Canada  ;  and  for  the  gradual  conversion  of  those  tenures 
into  the  tenure  of  free  and  common  soccage,  and  for  other 
purposes  relating  to  the  said  Province."  D'après  ce  titre, 
on  devait  guères  s'attendre  à  trouver  dani*  ce  statut  la  8e 
section.     Elle  y  est  cependant,  et  il  faut  l'interpréter. 

La  section  est  en  ces  termes  : 

^^  And  whereas  doubts  have  arisen  whether  lands  granted 
"  in  the  said  Province  of  Lower  Canada,  by  His  Majesty, 
"  <Mr  by  any  of  his  Royal  predecessors,  to  be  holden  in  free 
'«  and  common  soccage,  shall  be  held  by  the  owners  thereof, 
*^  or  will  subsequently  pass  to  other  persons,  according  to 
"  the  rules  of  descent  and  alienation  in  force  in  England, 
^^  or  according  ta  such  rules  as  were  established  by  the 
^  ancient  laws  of  the  said  ^Province^  for  %he  descent  and 
"  alienation  of  land  situate  therein  :  Be  it  therefore  declared 
^*  and  enacted,  that  all  lands  within  the  said  Province  of 
^^  Lower  Canada,  which  have  heretofore  been  granted  by 
^^  His  Majesty,  or  by  any  of  his  Royal  predecessors,  to  any 
^'  person  or  persons,  their  heirs  and  assigns^  to  be  holden  in 
"  free  and  common  soccage,  or  which  shall  or  may  here- 
"  after  be  so  granted  by  His  Majesty,  his»  heirs  and  succes- 
^^  sors,  to  any  person  or  persons,  their  heirs  and  assigns^  to 
'*  be  holden  in  free  and  common  soccage,  may  and  shall  be 
^^  by  such  grantees,  their  heirs  and  assigns,  held,  granted, 
^^  bargained,  sold,  aliened,  conveyed  and  disposed  of,  and 
^  may  and  shall  pass  by  descent  in  such  manner  and  form^ 
^^  and  upon  and  under  such  rules  and  restrictions,  as  are  by 
^^  the  law  of  England  established  and  in  force,  in  reference 
^  to  the  grant,  bargain,  sale,  alienation,  conveyance,  dis- 
^<  posai  and  descent  of  lands  holden  by  the  like  tenure, 
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"  therein  situate,  or  to  the  dower  or  other  jights  of  married 
"  women  in  such  lands,  and  not  otherwise,  any  law,  custom 
'^  or  usage  to  the  contrary  in  any  wise  notwithstanding  : 
^^  Provided  nevertheless,  that  nothing  herein  contained  9hall 
"  extend  to  prevent  His  Majesty,  with  the  advice  and  con- 
^*  sent  of  the  Legislative  Council  and  assembly  of  the  Pro- 
^*  vince  of  Lower  Canada,  from  making  and  enacting  any 
^^  such  laws  and  Statutes'as  may  be  necessary  for  the  better 
"  adapting  the  before  mentioned  rules  of  the  laws  of  England, 
"  or  any  of  them,  to  the  local  circumstances  and  condition 
"  of  the  said  Province  of  Lower  Canada,  and  the  inhabi- 
"  tants  thereof." 

26.  Sur  ce  point  de  la  discussion,  je  concours  dans' l'opi- 
nion exprimée  par  M.  le  juge  Rolland,  et  j'y  renvoie.  Cette 
disposition  du  statut  impérial,  loin  de  tendre  à  faire  dis- 
paraître la  confusion  qu'on  prétendait  exister,  n'était  propre 
qu'à  l'augmenter,  si  déjà  eîle  existait,  ou  bien  à  la  faire 
naître,  si  elle  n'existait  pas  encore.  Bien  que,  dans  le  pré- 
ambule de  la  8e  section,  il  soit  dit  qu'il  s'est  élevé  des  doutes 
sur  la  question  de  savoir  si  les  terres  en  franc  et  commun 
socage  devaient  être  régies  "  according  to  the  rules  of  des- 
cent  and  alienation  in  force  in  England,  or  according  to  such 
rules  as  were  established  by  the  ancient  laws  of  the  said  Pro- 
vince, for  the  descent  and  alienation  of  land  situate  therein," 
je  m'accorde  à  dire  avec  M.  le  juge  Rolland  qu'on  ne  saurait 
attribuer  à  cette  disposition  un  effet  rétroactif.  Dans  la 
partie  statuante^  le  langage  dont  on  s'est  servi,  est  celui 
qu'on  emploie  ordinairement  quand  on  dispose  'seulement 
pour  l'avenir,  (may  and  shall).  Lorsque  je  réfléchis  que  par 
le  passé  on  appliquait  les  anciennes  lois  du  pays  aux  terres 
en  fmnc  et  commun  socage  ;  que  cette  application  avait 
donné  lieu  à  une  infinité  de  transactions,  et  par  conséquent 
à  l'existence  de  droits  acquis,  il  m'est  impossible  de  croire 
qu'il  soit  entré  dans  la  pensée  du  parlement  impérial  de 
porter  une  loi  qui  pût  rétroagir  sur  le  passé,  sans  du  moins 
conserver  ces  droits  acquis  de  bonne  foi.     C'eût  été  boule- 
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verser  presque  tous  les  titres  des  possesseurs  de  ces  terres, 
et  créer  une  confusion  qui,  sous  l'opération  des  anciennes 
lois  du  pays,  ne  pouvait  pas  exister.  Il  eât  fallu  des  termes 
plus  formels  qu'une  simple  assertion,  dans  le  préambule, 
de  Texistence  de  doutes  ;  il  eût  fallu  une  déclaration  ex- 
presse que  cette  loi  était  ainsi  faite  pour  rêtroagir  sur  le 
passé,  pour  me  convaincre  que  telle  aurait  pu  être  en  effet 
Pintention  de  la  législature  impériale.  Mais  comme  il 
aurait  pu  se  faire  que  des  efforts  fussent  tentés  pour  attri- 
baer  à  cette  loi  un  effet  rétroactif,  au  risque  de  violer  tous 
les  droits  acquis,  nous  avons  vu  la  législature  du  Bas-Canada 
promulguer  Pacte  de  1829,  chap,  77,  (communément  appelé 
"  Bowen*s  Act  ")  dans  la  vue  de  prévenir  les  inquiétudes  et 
les  alarmes  que  de  tels  efforts  étaient  de  nature  à  faire  naître. 
Que  ce  dernier  acte  ait  été,  ou  n'ait  pas  été  sanctionné  à  temps 
on  valablement,  c'est  une  question  qu'il  n'y  a  plus  à  discuter 
depuis  la  promulgation  de  la  loi  du  10  juin  dernier,  (1.) 

27.  A  ce  que  j'ai  déjà  dit  du  statut  impérial  de  1825,  j'a- 
jouterai une  autre  remarque.  Dans  la  partie  statuante^  ou 
le  dispositif  de  la  8e  section  de  ce  statut,  il  n'est  parlé  que 
de  trois  choses  que  l'on  veut  soumettre  aux  règles  du  droit 
anglais,  savoir  :  alienation^  descent  et  dower  or  other  rights  of 
married  women.  N'est-ce  pas  un  aveu  formel,  de  la  part 
du  parlement  anglais,  qui  contredit,  on  ne  peut  plus  forte- 
ment, l'assertion,  lo.  que  toutes  les  lois  anglaises  avaient 
été  substituées  aux  anciennes  lois  du  pays,  soit  par  le  seul 
fait  du  changement  de  domination,  soit  par  la  proclamation 
de  1763,  soit  enfin  par  Pordonnance  de  1764  ;  2o.  que  ces 
lois  seules  avaient  régné  de  1764  à  1774  ;  3o.  que,  par 
Pacte  de  Québec,  elles  avaient  été  conservées  en  entier 
pour  ce  qui  regardait  les  terres  concédées  en  franc  et  com- 
man  socage  ?  Si  cette  assertion  eût  été  vraie,  la  8e  seotiop 
du  statut  de  1825  serait  inexplicable  ;  elle  serait  en  quelque 
sorte  un  non-sens.  En  efiet,  si  toutes  les  lois  anglaises  ont 
régi  le  Canada  avant  1774,  nos  terres  socagères  ont  dû  être 

(1)  20me.  Vie,  Ch.  45. 
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soumises  à  leur  empire  d^une  manière  aussi  étendue  et 
aussi  entière,  que  l'étaient,  en  Angleterre,  les  terres  possé- 
dées sous  cette  tenure,  et  non  pas  seulement  sous  les  rap- 
ports restreints  de  descent,  dower  et  aliénation.  Il  a  dû  en  être 
de  même  depuis  1774  jusqu'à  1825,  si  les  lois  anglaises 
supposées  avoir  régné  en  Canada  avant  PActe  de  Québec, 
ont  été,  par  cet  acte,  maintenues  dans  leur  intégralité,  en 
autant  qu'elles  avaient  rapport  à  ki  tenure  socagère.  Il  me 
semble  que,  dans  Thypothèse  de  l'introduction  des  lois 
civiles  anglaises,  c'est  là  une  conséquence  qu'il  faut  néces- 
sairement admettre;  Alors,  je  le  demande,  comment  se 
rendre  compte  de  la  loi  de  1825  qui  ne  Kconnaît,  ou  n'éta- 
blit que  trois  cas  où  la  tenure  en  franc  et  commun  socage 
dans  le  Bas-Canada,  puisse  être  soumise  aux  règles  du  droit 
anglais  ?    Ce  n'est  pas  à  moi  à  répondre, 

28.  De  plus  ;  en  déclarant,  dans  son  préambule,  que  les 
doutes  qui  s'étaient  élevés,  ne  portaient  que  sur  les  lois  de 
succession  eX  d^'aUénationy  {descent  and  aù'ma/û^ft),,  le  statut 
de  1825.  déclarait,  par  cela  même,  qu'il  n'y  avait  pas  de 
doute  sur  la  non-introduction  du  reste  des  lois  anglaises 
relative»  à  la  tenure  en  franc  et  commun  socage,  y  compris 
même  le  douaire  ou  les  autres  droits  de  femmes  mariées. 
Ainsi,,  lorsque  la  8e  section  dit  que  les  tenres  socagères 
seront  (7na%and  shall)  assujetties,  en  faveur  àe^  femmes  ma- 
riées au  douaire  du  droit  anglais,  elle  établit  donc  un  droit 
nouveau  pour  le  Bas-Canada,  puisque  jusque  là  il  n'y  avait 
pas  eu  de  doute  sur  la  non-existence  <Pun  tel  droit.  Ceci 
me  parait  être  incontestable.  Puis,  lorsque  l'on  voit  que 
c'est  dans  la  même  disposition,  dans  la  même  sentence  et 
avec  les  mêmes  termes,  qu'il  est  dit  que  ces  terres  seront 
{may  and  sfuUi)  soumises  aux  règles  du  droit  anglais,  en  ce 
qui  regarde  la  succession  et  Valiénation,  il  me  semble  tout- 
à-fait  naturel  de  conclure  que,  même  pour  ces  deux  derniers 
cas,  le  législateur  n'a  entendu  disposer  que  pour  l'avenir, 
puisqu'il  n'a  point  distingué  entre  les  effets  que  devait  avoir 
sa  loi,  selon  qu'il  dût  s'agir,  ou  de  succession  et  d'^aliénation, 
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ou  de  douaire.  Ayant  vouin  que  l'effet  fût  le  même  dans 
les  trois  cas,  et  cet  effet,  quant  au  douaire^  ne  pouvant  opérer 
que  pour  le  futur,  il  s'ensuit  donc  que  le  législateur  a  voulu 
qu'il  en  fût  de  même  en  matière  de  succession  et  d'aliénation. 

89.  Bien  que  la  question  de  l'introduction  des  lois  civiles 
anglaises  n'offre  plus  aujourd'hui,  ainsi  que  je  l'ai  déjà  fait 
remarquer,  le  même  intérêt  qu'elle  a  pu  avoir  autrefois  ;  et 
bien  encore  que  je  pense  avoir  démontré  que  ces  lois  n'ont 
jamais  été  ainsi  introduites  dans  le  Bas-Canada  avant  Pacte 
impérial  de  1826,  je  crois  néanmoins  à  propos  d'ajouter 
quelque  chose  à  ce  que  j'ai  déjà  dit  sur  celte  question. 

Personne  n'a  été  plus  en  état  d'expliquer  le  sens  et  la 
portée  de  la  proclamation  royale  du  7  octobre  1763,  que  les 
hommes  de  loi  qui  remplissaient,  à  cette  époque,  en  Angle- 
terre, les  charges  de  Procureur-général  et  de  Solliciteur- 
général,  Torke  et  Norton.     Ce  sont  eux  qui  ont  dû  rédiger 
cette  proclamation  ;  ou,  dans  tous  les  cas,  elle  n'a  pas  dû 
être  émanée,  sans  avoir  été  préalablement  soumise  à  leur 
examen.     Lorsque  ces  deux  hommes  éminents  furent  quel- 
que temps  après  consultés  sur  le  sens  de  cette  proclamation, 
ils  se  sont  accordés  à  dire  qu'elle  n'avait  pas  eu  l'effet  d'in- 
trodnire  en  Canada  les  lois  civiles  anglaises.  Et  loin  qu'au- 
cune partie  de  ces  lois  eût  été  ainsi  introduite,  nous  avons 
déjà  vu  que  le  Procureur-général  de  Grey  et  le  Solliciteur- 
général  Ellis  avaient  maintenu,  en  1768,  que  Sa  Majesté 
ne  pouvait  pas  même,  en  vertu  de  sa  prérogative,  exempter 
les  habitants  protestants,  en  Canada,  ^^  from  paying  tithes  to 
the  persons  legally  entitled  to  demand  them  from  the  Roman 
Catholics^    C'est  ce  qui  rend  compte  de  l'exemption  de. 
cette  obligation,  qui  est  accordée,  avec  la  plus  grande  jus- 
tice, par  cette  disposition  de  l'Acte  de  Québec,  qui  porte, 
"  that  the  Clergy  of  the  said  Church  (the  Church  of  Rome) 
may  hold,  receive  and  enjoy  their  accustomed  dues  and 
rights,  with  respect  to  such  persons  only,  as  shall  profess 
the  said  religion" "A  clause,"  remarque  l'auteur  de 
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Pécrît  dont  f  aï  déjà  donné  un  extrait,  "  which  expressly 
takes  away  from  the  parish  priests  their  legal  title  to  tithes 
of  the  lands  held  by  ^protestants^  and  which  our  great  crown 
lawyers  declared  the  king  could  not  deprive  them  of  by  his 
prerogative." 

30.  L'exemption  dont  je  parle,  n'était  pas  absolue,  c'est- 
4-dire,  les  protestants  n'étaient  pas  rélevés  de  l'obligation 
de  payer  la  dîme  que  les  lois  françaises  avaient  imposée, 
et  que  les  prêtres  catholiques  avaient  le  droit  d'exiger. 
Seulement,  les  protestants  ne  devaient  plus  être  obligés  de 
la  payer  à  ces  derniers.  Et  c'était  justCj  car  il  y  a  de  la 
tyrannie  à  contraindre  des  personnes  qui  n'appartiennent 
pas  à  une  dénomination  religieusci  à  payer  la  dîme  au  clergé 
de  cette  dénomination. 

Je  dis  que  l'exemption,  pour  les  protestants,  de  payer  la 
dtme,  accordée  par  la  5e.  section  de  l'Acte  de  Québec, 
n'était  pas  une  exemption  absolue  ;  et,  pour  le  prouver,  il 
me  suffit  de  transcrire  ici  la  6e  section  de  cet  acte,  qui  est 
ce  qu'on  appelle  un  Proviso  :  "  Pourvu  néanmoins  qu'il 
sera  loisible  à  Sa  Majesté,  ses  héritiers  et  successeurs,  de 
faire  telles  applications  du  résidu  des  dits  dûs  et  droits  ac- 
coutumés, pour  l'encouragement  de  la  religion  protestante, 
et  pour  le  maintien  et  la  subsistance  d'un  clergé  protestant 
dans  la  Province,  ainsi  qu'ils  le  jugeront,  en  tout  temps, 
nécessaire  et  utile."  (Version  anglaise  :)  "  Provided  never- 
theless, that  it  shall  be  lawful  for  His  Majesty,  His  Heirs 
and  Successors,  to  make  such  provision  out  of  the  rest  of 
such  accustomed  dues  and  rights,  for  the  encouragement  of 
the  protestant  religion,  and  for  the  maintenance  and  support 
of  a  protestant  clergy,  within  the  said  Province,  as  he  or 
they  shall,  from  time  to  time,  think  necessary  and  expe- 
dient." 

Le  résidu,  le  reste  de  la  dîme,  dont  il  est  fait  mention 
dans  la  6e  section,  était  ce  que  les  protestants  avaient  à 
payer.  "  His  Majesty,"  dit  l'auteur  de  l'écrit  déjà  cité,  en 
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parlant  de  cette  clause  de  Pacte  de  Québec,  ^^  is  enabled 
to  appropriate  the  tithes  and  other  dues,  tohich  protesta$Us 
were  obliged  to  pay  to  the  Bxymish  clergy,  before  the  passing 
of  this  Act,  for  the  encouragement  of  the  protestant  reli- 
gicm,  as  well  as  for  the  maintenance  and  support  of  a  pro- 
testant clergy," 

81.  II  serait  tout  à  fait  absurde  de  prétendre  que  le  droit 
à  la  dtme,  dont  il  s'agit,  était  un  droit  reconnu  par  les  lois 
anglaises,  en  supposant  même  que  ces  lois  eussent  été  in- 
troduites en  Canada,  avant  la  promulgation  de  l'Acte  de 
Qaébec,  et  que  cet  acte  n'avait  fait  que  conserver  ce  droit« 
C'eût  bien  été  pour  la  première  fois  que,  d^un  côté,  lôs  prê- 
tres catholiques  auraient  appris  que  les  lois  anglaises  leur 
donnaient  le  droit  d'exiger  la  dîme,  surtout  des  protestants, 
et  que,  de  l'autre  côté,  ces  derniers  auraient  découvert  que 
ces  mêmes  lois  les  obligaient  de  payer  la  dîme  à  des  prêtres 
catholiqaes.  Non,  le  droit  à  la  dîme,  dont  il  s'agit,  repose 
sur  une  loi  française  qui  était  en  vigueur  dans  la  Nouvelle 
France,  lorsque  ce  pays  fût  cédé  à  l'Angleterre.  Cette  loi 
avait  donc  continué,  dans  toute  son  intégralité,  jusqu'à 
Tacte  de  1774  ;  et  il  n'a  fallu  rien  moins  qu'un  acte  du  par- 
lement Impérial  pour  la  modifier,  de  manière  à  exempter  lé- 
galement de  son  opération  une  certaine  classe  de  personnes, 
<)ui,  jusque-là,  avait  été  soumise  au  service  de  la  dîme 
envers  le  clergé  catholique,  par  cela  seul  que  cette  loi  fran- 
çaise avait  continué  d'exister. 

Pour  l'autre  classe  des  sujets  de  Sa  Majesté,  cette  même 
loi  était,  non  rétablie,  mais  maintenue  en  vigueur,  comme 
ayant  toujours  régné  jusqu'à  cette  modification  ;  modifica- 
tion qui  proclame  hautement  la  continuation  de  l'existence  de 
cette  loi.  Or  la  loi  en  question  ne  formait  qu'une  partie 
des  "  lois  du  Canada  "  dont  il  est  parlé  dans  la  8e  section 
de  l'Acte  de  Québec,  Quelles  étaient  donc  les  antres  par-- 
ties  de  ces  mêmes  lois,  qui,  assurément,  devaient  être  pour 
le  moins  sur  le  même  pied,  aux  yeux  du  parlement  anglais, 
que  cette  loi  relative  à  la  dîme,  si  ce  ne  sont  toutes  les  au- 
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très  lois  françaises,  qui  réglaient  les  droits  civils  des  habî* 
tants  Canadiens  ?  Si  l'une  de  ces  lois  a  continaé  d'être  en 
vigueur  jusqu'à  l'acte  de  1774,  (et  nous  avons  dans  cet  acte 
même,  la  déclaration  solennelle  qu'il  en  a  été  ainsi),  com*» 
ment  peut-on  soutenir  qu'il  n'en  a  pas  été  de  même  de» 
autres  de  ces  lois  ? 

32.  Un  autre  moyen  invoqué  à  l'appui  du  système  de 
l'intimé,  reste  à  examiner.  C'est  le  dernier  auquel  on  a 
eu  recours,  sans  doute  parce  qu'il  est  si  faible  qu'il  peut  à 
peine  soutenir  la  discussion.  Avant  de  l'examiner  néan- 
moins, je  ferai  remarquer  que  l'acte  impérial  de  1774,  en 
parlant  des  lois  qui  doivent  servir  de  règles  de  décision 
en  matière  civile,  ne  fait  usage,  pour  désigner  ces  lois,  que 
des  mots  suivants  :  "  Lois  et  Coutume  du  Canada,"  (sec- 
tion 8).  Depuis  la  promulgation  de  cet  acte,  juges  et  jus- 
ticiables ont  toujours  bonnement  cru  que  ces  mots,  lois  et 
coutumes  du  Canada^  signifiaient  les  lois  civiles  françaises 
qui  avaient  gouverné  ce  pays.  Eh  bien,  ainsi  qu'on  va  le 
voir  bientôt,  il  paraît  que  ça  été  là  une  grosse  erreur. 

Le  moyen  dont  il  s'agit  consiste  à  dire  que,  si  jusqu'à 
1774  il  y  a  eu  des  doutes  sur  la  question  de  la  substitution 
des  lois  civiles  anglaises  aux  lois  françaises,  la  4e  section 
de  l'Acte  de  Québec  a  fait  disparaître  tous  ces  doutes,  et  a 
proclamé  que  cette  substitution  avait  réellement  eu  Ueu. 
C'est  bien;  mais  on  demandera  tout  naturellement:  si  l'acte 
a  eu  cet  effet,  c'est  sans  doute  parce  qu'il  a  déclaré  en  termes 
exprès  que  les  loi  anglaises  avaient  été  valablement,  ou 
devaient  être  censées  avoir  été  valablement  introduites,  soit 
par  la  capitulation,  soit  par  la  proclamation  de  1763,  ou  par 
l'ordonnance  de  1764,  ou  enfin  par  le  fait  seul  qu'une  partie 
de  ces  lois  avait  été  plus  ou  moins  suivie  en  Canada  depuis 
le  changjBment  de  souveraineté  ?  Eh  bien  ce  n'est  pas  cela> 
puisque  la  4e  section  du  statut  ne  dit  rien  de  la  sorte.  Que 
dit-elle  donc,  cette  4e  section  ?  Sur  quoi  donc  peut  être  fon- 
dée cette  prétention  de  l'intimé  ?  Le  voici.  La  4e  sectioa 
porte  que  proclamation,  commissions  et  ordonnances  (toutes 
choses  qui  avaient  vu  le  jour  dans  ce  temps  de  malaise  et 
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de  confusion,)  (1)  seTont  ii^rmées^  révoquées  et  annulées^  k 
compter  du  1er  mai  1775  ;  et  de  cette  circonstance,  l'on 
86  croit  autorisé  à  conclure,  sans  se  mettre  en  frais  de  prou- 
ver autrement  l'introduction  des  lois  anglaises,  que  ces  lois 
ont  dû  nécessairement  avoir  été  introduites,  et  avoir  régné 
légalement  durant  la  période  en  question,  et  ce  à  Texclusion 
de  tout  autre  système  de  lois,  c'est-à-dire  des  lois  fran- 
çaises. Supposons  pour  le  moment  qu'il  en  ait  été  ainsi  : 
alors,  dans  cette  hypothèse,  il  faut  admettre  de  toute  néces- 
sité une  autre  conséquence  :  c'est  qu'il  n'y  avait  plus  de 
lois  françaises  régnant  dans  le  pays  durant  la  même  pé- 
riode. Il  a  bien  continué  d'y  avoir  des  "  lois  et  coutumes 
du  Canada;"  c'est  le  langage  de  l'Acte  de  Québec  (sect,  8)  ; 
mais  ces  "  lois  et  coutumes,"  qui  formaient  alors  le  code 
canadien,  ne  pouvaient  être,  dans  le  système  de  l'intimé, 
autres  que  les  lois  civiles  anglaises.  Cela  parait  être  de  la 
dernière  évidence.  En  effet,  lorsque  la  8e  section  parle  des 
**  lois  et  coutumes  du  Canada,"  elle  ne  fait  mention,  nom- 
mément, ni  de  lois  françaises  ni  de  lois  anglaises^  ni  d'un 
système  particulier  de  lois  qu'elle  veut  supprimer,  ni  d'un 
autre  système  particulier  de  lois  qu'elle  entend  substituer 
au  premier,  ni  du  fait  que  tel  ou  tel  système  particulier  a 
été  administré  durant  la  période  dont  il  s'agit.  Rien  de 
tout  cela.  En  parlant  des  ^^  lois  et  coutumes  du  Canada," 
elle  parle  d'un  système  de  lois  civiles  comme  existant  dans 
ce  moment  là  même  (1774),  système  qu'elle  reconnaît,  qu'elle 
maintient,  qu'elle  confirme,  sous  la  désignation  pure  et 
simple  des  "  lois  et  coutumes  du  Canada."  Or,  selon  les 
prétentions  de  l'intimé,  par  ces  mots  "  lois  et  coutumes  du 
Canada,"  le  législateur  de  1774  ne  peut  être  censé  avoir  eu 
en  vue  que  les  lois  civiles  anglaises  comme  formant  alors 
les  dites  "  lois  et  coutumes."  Dans  la  manière  de  voir  et 
de  raisonner  de  ceux  qui  soutiennent  le  système  de  l'intimé, 
c'est  là  la  conséquence  nécessaire  et  logique   de   la  propo- 

(1)  Le  toUicîtear-g^néral  Wedderbarne  a  dit  quelque  part  :  "  After  the  treaty  of 
peâee,  a  govemment  sacoeeded  tr^icA  wcu  neUner  military  or  civilj  and  it  is  not 
■arpnabjs  ^hat  the  Canadians  shoold  have  often  expressed  a  desire  to  retam  to  a 
fun  mititary  goyemment,  whioh  they  had  found  to  be  less  oppressiYe." 
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sition  que,  durant  la  période  en  question,  les  lois  anglaises 
avaient  été  légalement  substituées  aux  anciennes  lois  civiles 
du  Canada.  Mais  cette  conséquence  en  entraine  une  autre 
que  les  partisans  du  même  système  ne  peuvent  éviter  d*ad- 
mettre  :  c'est  que,  dans  ce  cas,  PActe  de  Québec  doit  être 
censé,  non  pas  avoir  maintenu,  encore  moins  avoir  rétabli 
(s'ils  préfèrent  cette  dernière  expression),  ces  anciennes  lois 
du  Canada,  mais  bien  avoir  continué  et  perpétué  le  pré- 
tendu règne  dés  lois  anglaises.  Personne,  cependant,  ne 
s'en  était  le  moindrement  douté  jusqu'au  moment  où  l'on 
nous  a  fait  part  de  ce  nouvel  argument,  de  cette  nouvelle 
découverte.  Il  faut  avouer  que  législateurs,  plaideurs  et 
juges  sont  réellement  à  prendre  en  pitié,  puisque  depuis 
bientôt  un  siècle,  ils  ont  tour-à-tour  legislate,  plaidé  et 
jugé,  comme  si  les  "  lois  et  coutumes  du  Canada,"  dont  il 
est  fait  mention  dans  le  statut  impérial  de  1774,  étaient  les 
lois  françaises,  et  non  les  lois  anglaises. 

SS.  Si  j'ai  eu  recours  à  la  8e  section  de  l'Acte  de  Québec, 
c'est  afin  de  mieux  démontrer  toute  la  futilité  de  l'argument 
que  l'intimé  cherche  à  tirer  de  la  4e  section,  pour  soutenir 
son  système  de  l'introduction  antérieure  des  lois  anglaises. 
En  effet,  s'il  est  vrai  que,  depuis  le  changement  de  souve- 
raineté, ces  lois  aient  été  les  seules  qui  aient  régi,  ou  qui 
aient  dû  régir  le  Canada,  il  est  évident  que  l'intimé  n'au- 
rait dû  attacher  aucune  importance  à  cette  partie  de  la  4e 
section  du  statut,  qui  infirme^  révoque  et  déclare  nulles,  la 
proclamation  de  1763,  les  ordonnances  du  gouverneur  en 
conseil,  et  les  commissions  des  juges  et  autres  officiers 
publics. 

Deux  choses  encore  à  remarquer.  La  première,  c'est  que 
ce  système  repousse  celui  qui  attribue  à  la  capitulation 
l'effet  d'avoir  substitué  les  lois  civiles  anglaises  aux  lois 
françaises  ;  la  deuxième,  c'est  que,  si  la  capitulation  avait 
eu  réellement  cet  eflet,  la  proclamation  de  1763  et  l'ordon- 
nance de  1764  seraient  sans  force  ou  sans  poids  à  cet 
égard,  puisqu'on  ne  pourrait  plus  dire  qu'elles  ont  eu  l'effet 
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d'introduire  ce  qui  était  déjà  introduit  depuis  trois  ou  quatre 
ans  auparavant,  et  avait  une  existence  indépendante  d'elles. 
Ainsi  le  fait  de  leur  révocation  par  Pacte  de  1774  serait  de 
même  sans  force  et  sans  poids  dans  cette  discussion. 

34.  Je  viens  maintenant  à  l'autre  système,  celui  de  Pex- 
istence  et  du  maintien  des  lois  françaises. 

II  est  facile  d'expliquer  la  4e  section  de  PActe  de  Québec, 
et  de  démontrer  qu'on  ne  saurait  déduire  des  mots  infirmer j 
révoquer^  et  annuler ^  qui  s'y  trouvent,  une  reccmnaissance 
de  Tintroduction  antérieure  des  lois  civiles  anglaises  ;  re- 
connaissance qui,  du  reste,  serait  hautement  contredite  par 
la  8e  section,  puisque  cette  section,  par  les  mots  "  lois  et 
coutumes  du  Canada"  comme  existant  alors,  n'a  voulu  par- 
ler et  n'a  en  effet  parlé  que  des  lois  françaises. 

D'abord,  quant  à  la  proclamation  de  1763  ;  il  est  évident 
qu'il  était  à  propos  de  Vinfirmer  ou  révoquer  y  puisqu'on  ne 
jugeait  pas  convenable  de  donner  suite  à  la  promesse  qui  y 
était  contenue,  celle  de  ccmvoquer  une  législature  dont  l'une 
des  branches  eût  été  élective.  Si  cette  proclamation,  toute 
valable  qu'elle  pût  être,  n'a  pas  eu  par  elle-même  l'effet 
d'introduire  les  lois  anglaises,  il  me  semble  qu'il  serait  ab- 
surde de  prétendre  que  du  fait  de  sa  révocation^  l'on  doive 
déduire  une  reconnaissance  de  cette  même  introduction, 
c'est-à-dire,  d'une  chose  qui  n'aurait  jamais  eu  d'exis- 
tence. 

Il  en  est  de  même  de  la  révocation  ou  infirmation  des 
commssiofts  des  juges  et  de  quelques  autres  officiers  publics. 
Je  crois  qu'il  faudrait  un  effort  surhumain  pour  chercher  à 
déduire  de  la  simple  révocation  de  ces  commissions,  la  re- 
connaissance d'un  système  de  lois  qui  n'aurait  jamais 
existé,  et  qui  du  reste,  eût-il  existé,  aurait  été  tout-à-fait 
indépendant  de  ces  commissions* 

Ainsi,  quant  à  la  proclamation  de  1763  et  aux  commis- 
sions, du  moins  en  ce  que  celles-ci  pouvaient  avoir  de  va- 
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lable,  il  y  avait  lieu,  puisqu'on  ne  voulait  plus  les  laisser 
subsister,  à  révocation  ou  à  infirmaiion.  Ce  sont  là  les  mots 
du  statut,  qui  sont  applicables  à  ces  documents,  considérés 
sous  le  rapport  de  leur  validité.  S'il  y  avait  dans  les  com- 
missions quelque  chose  qui  fût  nul,  le  mot  annuler  ou  dé' 
clarer  nul  du  statut  pouvait  s'y  appliquer  pro  tanio. 

Quant  aux  ordonnances  du  gouverneur  en  conseil,  elles 
ne  sont  pas  énamérées  dans  l'acte  de  1774,  pas  plus  que 
ne  le  sont  les  commissions.  Il  aurait  bien  pu  se  faire  que  ■ 
quelques  unes  de  ces  ordonnances  n'eussent  pas  excédé  les 
attributions  de  ceux  qui  les  avaient  décrétées,  ou  qu'elles 
les  eussent  excédées  en  partie  seulement.  Dans  le  pre- 
mier cas,  il  y  avait  lieu  à  "  révocation  ;  "  dans  le  second, 
à  "  déclarer  nul  "  pro  tanto.  On  ne  déclare  pas  nul  ce 
qu'on  reconnaît  en  même  temps  avoir  toujours  été  valable. 
Dans  ce  dernier  cas,  on  abroge^  on  révoqua.  Puisque  le 
statut  s'est  servi  des  mots  déclarer  nul,  c'est  qu'il  y  avait, 
ou  dans  les  ordonnances,  ou  dans  les  commissions,  quelque 
nullité.  Par  exemple,  l'une  de  ces  ordonnances  pouvait 
être  valable  ou  considérée  l'être  sous  un  rapport,  et  ne 
l'être  pas  sous  un  autre.  C'est  ce  que  Masères  dit  lui- 
même  de  l'ordonnance  de  1764,  dans  le  cas  où  la  procla- 
mation de  1763  n'aurait  pas  eu,  par  elle-même,  l'effet  d'in- 
troduire les  lois  anglaises.  Si  la  proclamation,  dit-il,  n'a 
pas  eu  cet  effet,  l'ordonnance  n'a  pu  l'avoir.  Ainsi,  dans 
l'hypothèse  par  lui  posée,  il  regardait  une  partie  de  cette 
ordonnance  comme  nulle^  celle  qui  enjoignait  aux  juges  de 
faire^  autant  que  possible^  l'application  des  lois  anglaises. 
Mais  sous  d'autres  rapports  il  regardait  cette  ordonnance 
comme  valable.  Dans  ce  cas,  ajoutait-il,  '^  the  ordinance 
of  the  17th  September  must  be  considered  only  as  an  exe- 
cutive act  of  government,  erecting  and  constituting  courts 
of  judicature  in  the  province  for  the  administration  of  the 
laws  in  being,  whatever  those  laws  might  be  ;  and  in  this 
view,  it  is  certainly  a  legal  and  valid  ordinance,  because 
Your  Majesty  had,  by  an  express  clause  in  your  commission 
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aforesaid)  given  your  said  governor  full  power  to  erect  such 
courts  with  the  advice  and  consent  of  the  council  only.'* 

Si  done  il  y  avait  lieu  d'appliquer  à  une  partie  de  cette 
ordonnance  le  mot  révoquer  du  statut  de  1774,  il  y  avait 
aussi  lieu  d^appliquer  à  l'autre  partie  les  mots  déclarer  nulle 
du  même  statut,  non  seulement  d'après  Topinion  de  Ma- 
sères  dans  l'hypothèse  qu'il  avait  posée  de  la  non-introduc- 
tion des  lois  civiles  anglaises  par  la  proclamation  de  1763, 
mais  encore  bien  plus  d'après  l'opinion  des  oiSciers  en  loi 
de  la  couronne  en  Angleterre,  qui  avaient  maintenu  que  la 
proclamation  n'avait  pu  avoir  l'effet  d'introduire  ces  lois, 
L'on  avait  donc  raison  de  déclarer  nul  un  acte  qui  n'était 
pas  valable.  Mais  ne  serait-il  pas  plus  qu'étrange  qu'on 
pût  faire  déduire  de  cette  déclaration  de  nullité,  la  recon- 
naissance de  l'introduction  antérieure  des  lois  anglaises  par 
la  seule  force  de  l'ordonnance  ? 

35.  Enfin  je  me  résume,  en  disant  que  jusqu'à  la  pro- 
mulgation de  Pacte  impérial  de  1826,  chap.  59  (l'Acte  des 
Tenures),  le  seul  régime  légal  auquel  les  terres  en  franc  et 
commun  socage  dans  le  Bas-Canada  ont  pu  être  assujetties, 
a  été  celui  des  anciennes  lois  du  pays,  et  non  celui  des  lois 
anglaises  ;  qu'en  ce  qui  regarde  la  disposition  de  l'acte 
des  tenures,  relative  à  ce  sujet,  cette  disposition  limitée  à 
trois  cas  seulement,  n'a  pas  eu  d'effet  rétroactif,  n'ayant  pu 
opérer  que  pour  l'avenir, 

36.  Je  termine  en  citant  l'opinion  de  M,  James  Stephen, 
conseil  du  département  colonial.  On  la  trouve  dans  le  té- 
moignage qu'il  a  donné,  le  24  juin  1828,  devant  le  comité 
de  la  chambre  des  communes,  chargé  de  faire  une  enquête 
sur  les  affaires  du  Canada  (1) 

What,  in  your  opinion,  would  be  the  law  which  in 
Lower  Canada  would  regulate  the  inheritance  of  land  held 

(i)  R«port  from  the  select  oommittee  on  the  ciril  goremment  of  Canada,  or- 
dered by  the  house  of  Commons  to  be  printed,  22  July  1828. 

Quebec  :  reprinted  by  order  of  the  hoiue  of  aflsombly  of  Lovrer  Canada,  1829.  ^. 
241  and  243; 
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in  free  and  common  soccage  ;  if  an  owner  of  such  land 
dies  without  a  will,  leaving  children,  bow  would  it  be  dis- 
tributed among  them  ? — The  question,  I  presume,  refers  to 
the  state  of  law  as  it  stood  before  the  enactment  of  the  Ca- 
nada Tenures  Act,  6  Geo.  IV.  c.  59.  The  law  since  that 
statute  is  quite  clear.  My  opinion  is,  that  before  the  enact- 
ment of  the  Canada  Tenures  Act,lands  held  in  free  and  com- 
mon soccage  in  Lower  Canada  would  have  descended  in 
the  same  manner,  and  according  to  the  same  rules,  as  sei- 
gneuries holden  of  the  Crown.  The  grounds  of  that  opi- 
nion are,  that  the  words,  "  free  and  common  soccage,"  in 
their  proper  and  legal  sense,  are  always  used  in  contradis- 
tinction to  the  ancient  tenures  in  chivalry.  The  essential 
quality  of  a  free  and  common  soccage  tenure  is,  that  the 
services  to  be  rendered  by  the  tenant  are  definite  and  cer^ 
tain.  In  tenures  in  chivalry  they  were  fluctuating,  and  de- 
pended on  many  accidental  events.  Such  is  the  case  at 
this  day  with  the  feudal  tenures  subsisting  in  Lower  Ca- 
nada. Therefore  the  provision  in  the  statute  of  1791,  that 
lands  in  Lower  Canada  might  be  granted  in  free  and  com- 
mon soccage  to  those  who  should  desire  it,  meant,  as  I  con- 
ceive, only  that  the  lands  should  be  holden,  not  upon  those 
varying  services  which  the  ancient  feudal  tenures  of  the 
province  would  have  imposed  upon  the  tenants,  but  by  ser- 
vices fixed  and  certain.  The  policy  of  this  enactment  was 
obviously  to  promote  cultivation  and  improvements,  and 
to  relieve  the  agriculturist.  What  is  essential  to  that  end 
is  enacted,  and  nothing,  more.  The  rale  of  law  established 
by  the  act  of  1774,  that  in  all  matters  of  civil  right  resort 
should  be  had  to  the  laws  of  Canada,  was  invaded  so  far, 
and  «nly  so  far,  as  was  necessary  for  giving  effect  to  this 
general  policy.  The  departure  from  the  ancient  code  was 
precisely  co-extensive  with,  and  limited  by,  the  motives 
which  required  it. 

You  are  probably  aware  that  subsequent  to  the  enactment 
of  that  law  the  courts  of  justice  in  Canada,  and  the  people 
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in  Cauda,  both  seem  to  have  concurred  that  the  old  French 
law  shonid  be  applicable,  in  all  its  parts,  to  those  lands 
that  had  been  granted  in  free  and  common  soccage,  and 
those  lands  have  therefore  descended  from  that  time  to  the 
present  according  to  the  principles  of  the  old  french  law. 
Does  it  occur  to  you  that  that  circumstance  of  the  courts  of 
justice  having  governed  themselves  upon  the  principles  of 
french  law,  does  not  give  validity  to  those  titles  which  have 
been  thus  conveyed  ? — My  own  opinion  is,  that  the  courts 
were  right  in  those  decisions.  And  at  present  the  only 
doubt  is,  as  to  the  effect  of  the  Canada  Tenures  Act  upon 
the  question.  That  act  recites  that  doubts  have  arisen 
whether  lands  granted  in  the  province  of  Lower  Canada  in 
free  and  common  soccage  will  be  held  and  alienated,  and. 
will  descend  according  to  the  Canadian  or  to  the  English 
law  ;  and  proceeds  to  enact  that  such  lands  may  and  shaU 
pasSj  by  conveyance  or  descent,  according  to  the  law  of 
England.  But  the  statute  does  not  contain  any  retros- 
pective language.  I  suppose  the  legislature  to  have  meant 
to  legislate  only  for  the  future,  leaving  the  past  to  be  regu- 
lated by  judicial  decisions. 

In  those  colonies  where  the  Dutch  law  and  different  foreign 
laws  exist,  do  they  exist  concurrently  with  English  law  ? — 
No  ;  all  lands  in  Trinidad  are  holden  under  Spanish  law  ; 
and  in  Demerara  and  the  Cape  under  Dutch  law.  This  ap- 
plies even  to  lands  granted  by  the  King  of  England. 

37.  Avant  la  promulgation  de  Pacte  impérial  de  1825, 
la  question  dont  il  s'agit  a  été  soulevée  directement  par  une 
exception  péremptoire  dans  une  cause  de  dame  M.  A. 
Tarieu  de  Laïiaudière,  veuve  Baby,  contre  les  héritiers  de 
son  mari.  Le  contrat  de  mariage  contenait  stipulation  de 
communauté  de  biens,  avec,  de  plus,  une  clause  d'ameu- 
blissement.  Durant  cette  communauté,  M.  Baby  avait  ob- 
tenu de  la  couronne  la  concession  de  plusieurs  terres  en 
franc  et  commun  socage.  Sa  veuve,  prétendant  que  ces 
terres  étaient  tombées  dans  la  communauté,  en  réclamait 
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la  moitié.  Le  moyen  d'exception  des  défendeurs  était  que 
"  les  dites  terres  ayant  été  ainsi  données  par  Sa  Majesté  le 
"  Roi  au  dit  François  Baby  in  free  and  œmnum  soccage^ 
*<  icelles  n'étaient  pas  tombées  en  la  communauté  d'entre 
"  la  dite  dame  demanderesse  et  le  dit  défunt  sieur  Baby, 
**  mais  que  suivant  les  lois  d'Angleterre  en  force  à  cet  égard 
«  en  cette  province,  les  dites  terres  étaient  demeurées  pro- 
"  près  au  dit  François  Baby  en  son  vivant,  et  étaient  de- 
"  meurées  depuis  son  décès  et  étaient  et  demeuraient  en* 
"  core  en  la  succession  du  dît  défunt.'' 

Cette  cause  fut  jugée,  le  8  octobre  1824,  par  l'ancienne 
Cour  du  Banc  du  Roi  du  district  de  Québec  (1).  Le  juge- 
ment déclare  que  les  terres  en  question  sont  tombées  dans 
la  communauté,,  et  en  ordonne  le  partage  entre  madame 
Baby  et  ses  enfants. 

88.  La  même  question  a  été  de  nouveau  soulevée  devant 
le  même  tribunal  dans  une  cause  de  Paterson  et  McCallvm 
(2),  mais  c'était  après  la  promulgation  de  l'acte  impérial 
de  1825.  Dans  cette  cause,  il  s'agissait  d'une  hypothèque 
générale  résultant  d'une  obligation  notariée  du  27  novem- 
bre 1816.  Il  fut  décidé  que  cette  hypothèque  frappait  les 
terres  socagères.  C'était,  comme  dans  la  cause  de  la  fa- 
mille Baby,  déclarer  qu'en  1816,  ces  terres  étaient  sou- 
mises au  régime  des  lois  françaises,  et,  de  plus,  que  l'acte 
impérial  de  1825,  ne  devait  pas  avoir  un  effet  rétroactif. 
Mais  sur  appel  à  l'ancienne  cour  provinciale  d'appel,  le  juge 
en  chef  Reid  infirma  la  décision  de  la  cour  de  Québec, 
regardant  l'acte  impérial  de  1825  comme  un  acte 
déclaratoire.  (3)  Il  déclare  cependant,  après  avoir  fait 
allusion  aux  doutes  que  l'Acte  de  Québec  avait  créés, 
que  les  anciennes  lois  du  Canada  avaient,  jusqu'à  la 
passation  de  l'acte  impérial  de  1825,  été  appliquées  aux 
terres  en  franc  et  commun  socage.     Le  jugement  de  la 

(1)  Présents  :  Le  juge  en  chef  Sewell,  et  les  juges  Eerr,  Perrault  et  Bowen. 

(2)  Stuart*.  Beports  p.  429. 

(3)  Stuart's  Reports  pp.  434-436. 
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cour  d'appel  dans  la  canse  de  Paierson  et  McCcUlum  est 
du  17  novembre  1830.  (1) 

DuTAL,  Justice  : — ^The  chief  Justice  has  entered  into  such 
minute  dedails  that  I  do  not  consider  it  necessary  to  do 
more  than  state  a  few  general  principles  of  law,  which  I  may 
say,  at  this  day,  are  not  questioned. 

Chitty,  in  his  Treatise  on  the  Law  of  the  Prerogative  of  the 
Crown,  p.  SO,  says,  "  until  the  laws  of  a  country  thus  ac- 
quired, (by  conquest  or  treaty)  are  changed  by  the  new  so- 
vereign, they  still  continue  in  force  ;  as  observed  by  Lord 
Mansfield,  the  absurd  exception  as  to  an  infided  country, 
maintained  in  Calvin's  case,  shows  the  universality  and 
antiquity  of  the  maxim."  *We  find  the  same  opinion  ex- 
pressed by  the  greatest  names  that  have  adorned  the 
english  bench-Lords  Hardwicke,  Mansfield,  Thurlow,Ch. 
J.  DeGrey,  indeed  all  the  great  constitutional  lawyers  of 
England  have  so  expressed  themselves  I  here  refer  to  the 
opinions  collected  in  Cavendish's  debates  in  the  house  of 
commons  on  the  Canada  bill  in  1774,  also  to  the  opinion 
given  by  Mr.  Stephen  before  a  committee  of  the  house  of 
commons  in  1827,  on  the  very  question  we  are  now  deci- 
ding. Mr.  Faribault  of  Quebec,  has  a  copy  of  an  opinion 
given  by  lord  Thurlow,  as  attorney  general,  in  which  the 
same  principle  is  strongly  insisted  upon.  In  the  30th  vo- 
lume of  the  State  Trials,  will  be  found  a  most  able,  and  in 
my  opinion,  conclusive  argument  of  Mr,  Nolan,  as  coun- 
sel in  the  case  of  general  Picton.  The  question  will  be 
found  most  ably  treated  by  Baron  Macères  in  his  collection 
of  commissions  and  public  instruments  relating  to  the  pro- 
vince of  Quebec. 


(1)  Extrait  do  la  ■<  Oaiette  de  Québoo  "  (Neilson),  da  3  février  1831  : 

'*  Hier  au  soir,  dans  rassemblée,  il  s'éleva  des  débats  au  si^et  de  la  rérision  da 

DOS  loia  ;  et  M.  Peck  (aTooat)  des  townships  déclara  de  la  part  de  ses  constituants, 

oix*i]Bnedér    •  -  ...         .  .    ..       ,_ 

oemandées. 

lenses  c 

jomaiê  regaràécê  comme  étant  enjorec 


m  loia  ;  et  M.  Feck  (avocat)  des  townships  déclara  de  la  part  de  ses  consuraanie, 
l'IIS  ne  désiraient  nullement  avoir  les  lois  anglaises,  et  qu'ils  ne  les  avaient  jamais 
imandées.  II  qualifia  ces  lois  d'iojustes  sons  le  raport  de  la  primogeniture,  d'oné- 
nses  dans  les  aliénations,  et  dit  qu'elles  étaient  ignorées,  et  qu'on  ne  Icê  amiit 
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Merlin  in  the  7th  vol.  of  his  Questions  de  Droit,  p.  258, 
says  "  c'est  un  principe  de  droit  public  que  le  peuple  con- 
quis, en  ce  qui  concerne  les  lois  privés,  et  nommément 
celles  relatives  aux  successions,  continue  d'être  régi  par  les 
anciens  statuts,  jusqu'à  ce  que  le  conquérant  lui  ait  donné 
une  autre  législation. 

Story  in  his  commentaries  on  the  Constitution  of  the  U.  S. 
voL  1.,  p.  ISS,  speaking  of  conquered  and  ceded  countries 
which  have  laws  of  their  own,  says,  "  Until  new  laws 
are  promulgated,  the  old  laws  and  customs  of  the  country 
remain  in  full  force." 

To  the  above,  the  opinion  of  several  writers  on  interna- 
tional law  might  be  added  :  but*  those  cited  suffice  to  show 
that  the  rule  laid  down  is  that  recognized  by  the  Courts  of 
Justice  in  England,  France  and  the  United  States. 

Let  us  now  see  how  the  rule  was  understood  and  acted 
upon  in  Canada,  immediately  after  the  conquest  and  up  to 
the  time  of  the  passing  of  the  Imperial  Statute,  commonly 
called  the  Canada  Tenures  Act. 

Lands  held  in  free  and  common  soccage  were  seized, 
sold  by  the  sheriff,  and  the  moneys  arising  from  such  sale 
distributed  by  the  courts  according  to  the  old  laws  ;  the 
English  mortgage,  the  English  statute  of  distributions  were 
not  even  mentioned. 

The  question  was  raised  in  Quebec  in  1824  before  the 
Court  of  King's  Bench  in  the  case  of  Delanaudière  vs.  Baby, 
et  aL<i  and  the  opinion  of  the  Court  was  unanimous  in  de* 
daring  that  lands  held  in  free  and  common  soccage  were 
subject  to  the  old  laws  of  the  country  and  not  to  the  en- 
glish  laws. 

Moreover,  as  applied  to  Canada,  the  proposition  is  an 
absurdity  too  glaring  to  be  overlooked.     How  could  you 


79 

apply  the  laws  of  England  to  lands  held  in  fief  and  sei- 
gneurie 9  How  could  the  relations  of  seigneur  and  censi- 
taire be  maintained  according  to  English  law  ?  The  intro- 
duction of  the  laws  of  England  into  Canada  must  neces- 
sarily have  been  followed  by  an  act  of  spoliation  either  of 
the  seigneur  or  of  the  censitaire^  perhaps  of  both,  unless 
the  authority  of  the  imperial  parliament  had  intervened, 
and  legislated  specially  for  the  numerous  class  of  cases  exis- 
ting, and  to  which  the  laws  of  England  could  not,  by  any 
possibility,  be  made  applicable. 

Fmther,  the  common  law  courts  of  England  require  the 
assistance  of  a  Court  of  equity.  In  many  cases  they  can- 
not afford  the  relief  that  is  required.  Take  for  instance, 
trust-deeds,  marriage  settlements,  estates-tail,  the  statute 
dedonisj  the  statute  of  uses,  the  administration  of  minor's 
property  and  the  care  of  his  person,  a  bill  of  discovery,  de- 
manded to  compel  specific  performance  ;  in  all  these  cases  a 
Court  of  equity  alone  can  give  the  relief  the  party  desires. 
Did  any  lawyer  or  statesman  ever  think  of  having  such  a 
court  established  in  Canada,  or  of  vesting  the  powers  of  a 
Court  of  equity  in  one  of  our  own  courts  ?  And  why  not  ? 
Simply  because  the  principle  we  are  now  laying  down, 
was  publicly  acknowledged  and  acted  upon  throughout 
Lower  Canada. 

Having  thus  established  that  the  laws  of  England  were 
not  introduced  into  Canada  by  the  conquest,  I  shall  here 
proceed  to  show  they  were  not  introduced  by  treaty. 

The  answer  given  by  the  commander  of  the  british  forces, 
at  the  time  of  the  capitulation  "  They  become  british  sub- 
jects," so  often  referred  to,  in  support  of  the  assertion  that 
the  laws  of  England  had  been  introduced  into  Canada, 
proves  the  very  contrary.  They  became  british  subjects,  and 
consequently  subject  to  and  protected  by  those  priciples  of 
constitutional  law,  which  the  laws  of  England  recognize. 
I  have  shewn  above  what  these  are. 
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The  plaintiff  next  contends  that  whatever  may  be  said  on 
the  question  above  discussed,  the  royal  proclamation  of  the 
7th  of  Oct.,  1763,  has  set  the  question  at  rest.  The  lega- 
lity of  this  proclamation  was  questioned  before  the  court  of 
K.  B.  in  England,  in  the  well  known  case  of  Campbell  vs. 
Hall,  1  Cowper's  Rep.  204,  and  judgment  was  given  for 
the  plaintiff,  that  is,  against  the  legality  of  the  procla- 
mation. 

Baron  Maséres,  in  the  volume  above  referred  to,  has 
stated  several  objections  to  this  proclamation.  One  is,  that 
it  was  not  issued  under  the  great  seal.  In  the  opinion  of 
every  well  read  Constitutional  Lawyer,  who  will  ever  bear 
in  mind,  the  principle, — the  king  can  do  no  wrong, — this 
objection  must  be  held  conclusive  against  the  legality  of  the 
proclamation.  Wherever  the  constitution  of  England  has 
conferred  power,  there  it  has  imposed  responsibility,  and  in 
this  instance,  in  the  absence  of  the  great  seal,  on  whom 
would  rest  the  responsibility  ?  and  yet,  it  must  be  admitted 
the  altering  of  the  laws  of  a  country,  the  imposing  on  the 
inhabitants  laws  written  in  a  language  they  did  not  speak 
and  did  not  understand,  was  no  trifling  matter,  but,  on  the 
contrary,  called  for  all  the  security  and  protection  which  a 
British  subject  has  a  right  to  claim. 

Tlien  comes  the  ordinance  of  the  Governor, — On  this,  Ba- 
ron Masères  remarks  the  Governor  had  not  followed  his 
instructions,  and  therefore  the  ordinance  was  not  legal.  In 
truth,  the  inhabitants  never  yielded  obedience  to  it.  In 
their  transactions,  some  were  guided  by  the  old  Laws, 
others  by  the  laws  of  England — in  all  probability,  each  man 
followed  the  laws  he  considered  most  favorable  to  his  own 
claims — and  how  could  it  be  otherwise,  when  the  judges 
were  told  to  administer  justice  according  to  law  and  equity, 
and,  as  near  as  may  be^  according  to  the  laws  of  England, — 
was  this  not  introducing  a  most  arbitrary  rule,  and  giving 
each  Judge  the  power  of  deciding  cases  according  to  the 
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c^rice  of  the  moment,  without  the  least  responsibility. 
Such  a  power  is  nnconstitntional,  neither  king  nor  governor 
could  confer  it. 

I  will  remark  there  is  here  a  strange  inconsistency  on  the 
part  of  those  who  uphold  the  legality  of  this  proclamation. 
If  the  laws  of  England  were  introduced  here  by  the  con- 
gest or  by  treaty,  what  right  had  the  king  subsequently  to 
repeal  them  and  introduce  a  new  rule.  The  Imperial  Parlia- 
ment alone  could  do  it. 

I  shall  say  nothing  of  the  Canada  Tenures  Act,  as  the  re- 
marks of  the  Chief  Justice  are  conclusive. 

I  dose  these  remaries  by  referring  to  the  opinion  I  gave  in 
answer  to  the  seigniorial  questions. 

Atlwiw,  Justice  : — ^A  question  of  importance  presents 
itself  in  the  present  case,  as  to  the  existence  of  douaire  cou-^ 
tumier^  with  respect  to  lands  held  under  the  tenure  of  free 
and  common  soccage.    The  action  is  a  petitory  action. 

The  plea  sets  up  a  claim  for  customary  dower  on  one  half 
of  the  property  in  dispute. 

I  differ  from  the  majori^  of  the  Court,  and  think  that  the 
domaire  of  the  French  law  is  an  impossibility  under  this  te- 
nure. The  tenure  being  an  Anglo-Saxon  one,  repels  the 
supposition  of  the  customary  dower  of  the  Custom  of  Paris 
existing  under  it.  But  apart  from  this,  there  are  declara- 
tions and  provisions  of  a  legislative  character,  ^ch  as  to 
show  that  the  douaire  coutumier  could  not  exist  as  to  town- 
ship lands.  To  begin  with  the  conquest,  upon  the  capitu- 
lation of  the  French  at  Montreal,  a  demand  was  made  on 
the  British  Commander  that  the  French  laws  should  be  con- 
tinued. The  answer  was  that  the  inhabitants  of  the  Colony 
became  British  subjects. 

After  the  conquest,  military  tribunals  were  established 
which  decided  cases  in  civil  and  criminal  matters  accor- 
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ding  to  equity  and  good  conscience,  and  seemed  to  give 
general  satisfaction,  and  many  v/ere  of  opinion  that  these 
Courts  of  a  military  character  were  the  best  we  ever  had. 
They  lasted  about  four  years  when  civil  institutions  became 
necessary.    Thereupon,  the  King's    proclamation  of  176S 
was  issued,  inviting  settlers,  that  is  British  subjects  from  New 
England  and  from  home^  and  assuring  them  the  countiy 
should  be  governed  as  nearly  as  possible  by  English  laws. 
General  M ufray  received  instructions  ;to  summon  an  assem- 
bly as  soon  as  possible.     The  ordinance  of  17th  September, 
1764,  created  civil  and  criminal  Courts,  and,  be  it  remarked, 
at  the  time  of  the  conquest,  French  Courts  aiid  the  French 
mode  of  proceeding,  disappeared  for  ever.     Under  this  or- 
dinance the  Court  of  King's  Bench,  also  the  Court  of  Com- 
mon Pleas  were  established,  both  from  similar  Courts  in 
England,  the  one  to  decide  according  to  English  law,  and 
the  other  aa  nearly  as  possible  to  the  laws  of  England*     It 
was  found  nefeeçsary  in  course  of  time  to  modify  these  laws 
which  werje  found  to  be  inapplicable,  aiid  expensive.  The 
Government  of  Great  Britain  being  desirous  of  doing  right, 
passed  the  Act  14  Geo.  III.,  c.  87,  of  the  Imperial  Parlia- 
ment»   This  Act  recited  the  proclamations  and  ordinances, 
and  commissions  relative  to  the  civil  government  and  ad- 
ministration of  justice,  thereby  giving  them  a  legislative 
sanction  if  they  needed  it,  which  I  don't  believe  ;^  but  res- 
pectively, they  were  to  cease,  new  provisions  being  made 
for  the  future. .   Hence  it  is  that  from  the  first  establishment 
of  civil  Government  in  the  Province  up  to.  the  present  hour, 
we  have  the  English  criminal  law  in  the  Province. 

Wïih  reference  to  soccia'ge  lands,  there  is  .a  provision  in 
the  9th  Section  **  that  nothibg  in  this  Act  contained,  sïi'all  ex- 
tend, 6r  be  cons^ru^d  to  extend,  to  any  lands  that  have  been 
'granted  Bjy  fiis  Majesty,  &c.,  to  be  holden  in  free,  aiid  com- 
mon soccage."  Thi«a  is  said  to  be.tmmeaning,  and  contraiy 
to  the  words  of  the  statute.  The  words  mean  no  more  than 
the  assertion  that  the  law  of  real  property  in  Canada,  as  to 
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soccage  I^ds,  shoxud  , continue  to  be  the  law  of  England, 
not  to  introduce  it,  for  it  wa&  in  force  before.  The  next  Act 
worthy  to  be  mentioned  is  the  Act  of  1791,  the  Slst  Geo. 
III.,  Cf.  31,  which  made  proviadona  for  the  province-  of  Upper 
Canada,  which  was  settled  by  people  of  British  descent  and 
Origia.  In' plain  teorms  their  laws  were  to  be  the  laws  of 
England  ;  lands  were  to  be  granted  in  free  and  çonunon 
soceag^,  and  not  enjief  or  en  roture.  But  there  was  a  pro- 
vteo  that  when  lands  should  b^  granted  in  Lower  Canada, 
where  the  grantee  should'  desii^e  them  to  be  granted  in  free 
and  eommon  soccage  they  should  be  so  granted  subject  to 
any  alterations  that  might  prospectively  be  effected  by  legis- 
lative enactments.  No  alterations  were  made.  It  stood  as 
it  then  was  ;  there  being  often  doubt  as  to  the  extent  of  the 
soccage  tenure,  as  to  Whether  it  had  all  the  consequences  of 
the  English  law,  or  was  restricted  to  descent^  aliebation 
and  dower.  I  wotild  here  refer  to  Smith's  History  of  Ca- 
nada, a  very  useful  book,  which  contains  in  vol.  1^  pp.  42 
et  seq.,  infordiation  respecting  a  report  of  the  Governor 
and  Council  on  the  Judicature  of  the  province  of  a  very  in- 
teresting nature,  of  date  August  88th,  1767. 

ABtfTRACT  OF  THS  BSPfmx. 

"  1.  Whether  any  and  what  defects  are  now  subsisting  in 
the  present  state  of  Judicature  in  Quebec. 

2.  Whether  the  Canadians  are,  or  think  themselves  ag- 
grieved, according  to  the  present  administration  of  justice 
therein  ;  and  in  what  respects,,  together  with  our  opinion  of 
any  alterations  or  amendments  that  we  can  propose  for  the 
general  benefit  of  the  province,  and  that  they  be  transmitted 
in  fotm  of  ordinandes^  but  not  passed,  by  the  Govefmor, 
Gbief  Justice  and  Attorney  General.  It  thej^  difT^^  di&rent 
opinions,  with  reasons  of  such  differenoes. 

They  then  representeçl,  that  the  laws  of  England  were 
gieiieiaUy  thought  to  l^  in;  fbrce^ 
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The  commissîcHi  of  the  Chief  Justice  refers  to  them*  He 
was  to  decide  according  to  the  laws  and  Customs  of  En- 
gland. And  the  laws,  ordinances,  rules,  and  regulations 
of  your  Majesty's  Province  of  Quebec,  hereafter  in  that  be* 
half  to  us  ordained  and  made.  That  the  Ordinance  of  the 
17th  of  September,  1764,  set  forth  and  erected  a  Superior 
Court  of  King's  Bench,  an  Inferior  Court  of  Common  Pleas 
to  decide  in  all  causes  above  £10.  Appeals  to  King's  Bench 
in  all  above  £20.  Judges  of  this  Court  are  to  determine, 
according  to  equity,  regarding  Laws  of  England  and  ordi- 
nances of  tiie  province,  under  £5,  before  a  single  Justice  ; 
above  £5,  and  under  £10,  before  a  single  Justice,  or  others, 
at  weekly  or  Quarter  sessions. 

Then  the  report  sets  forth  the  Ordinance  of  the  6th  of  No- 
vember, 1764  ;  on  which  it  is  observed  :  That  all  the  lands 
in  the  province,  whose  owners  died  since  the  10th.  of  Au- 
gust, 1765,  are  subject  to  English  Law  of  Inheritance^  Cus- 
Unm  of  Bower^  Rules  of  Forfeitures,  Escheat. 

These  Ordinances  have  been  transmitted,  and  never 
disallowed.  Canadian  laws  since  supposed  to  be  abolished, 
and  Judges  conceive  themselves  bound  to  proceed  according 
to  the  English  laws. 

Besides,  there  are  public  instruments  in  support  of  the 
supposition  :  Statute  of  I.  Elizabeth,  chap.  1.,  abolishing 
the  authority  of  the  Bishop  of  Rome  ;  vide  fol.  16,  17,  84, 
37.  This  clearly  extends  to  after  acquisitions  of  the  Crown. 
Statute  16  Car.  11,  chap.  7,  fol.  7  ;  Statutes  7  and  8  Wil- 
liam III.,  chap.  22. 

We  suppose  other  Acts  of  Trade,  less  positive  in  terms, 
extend  also.  Hence  the  Governor's  commission  directs  him 
to  take  the  oath  prescribed  for  Plantation  Governors  relating 
to  Trade.  And  the  commissioners  of  the  customs  have  np^ 
pointed  a  Collector  at  Quebec  to  cany  them  into  excution. 
They  also  understand  Statute  of  XII.  Anne,  Statute  2,  chap» 
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10,  for  pieserving  ships  stranded  ;  and  the  4th  Qeo^  L^ 
chap.  IS,  making  it  perpetaaL  The  Attorney  and  Solicitor 
General  in  June,  1767)  gave  an  opinion  to  the  Board  of 
Trade,  that  it  extends  to  the  plantations  ;  and  this  opinion 
is  transmitted  to  the  governor  of  Qnebec.  These  before  the 
conquest  of  Quebec*    There  ate  other  Statutes  passed  since 


4  Geo*  III.,  chap.  2»  continuing  that  part  of  8  Geo.  I., 
concerning  importation  of  naval  stores.  A  copy  of  this  is  sent 
to  the  Collector  of  Quebec. 

4  Geo.  III.,  chap.  19 — An  Act  for  importing  Salt,  &c. 

4  Creo.  III.,  chap.  15 — ^for  granting  duties. 

Besides  these  Statutes,  there  is  a  series  of  pubUc  instru- 
ments for  introducing  laws  of  England  : 

The  Articles  of  capitulati(m  in  I7<0;^vidB  articles  4S, 
«7,  50. 

The  Treaty  of  Peace  of  10th  of  February,  1763,  article  4  : 
That  Canadians  are  to  have  Romish  Religion,  as  far  as  laws 
cf  England  permit 

The  proclamation  of  October,  1763  ;  upon  which  they 
observe  : — ^The  British  subjects  in  the  Colony  understand 
English  ^aws  to  be  thereby  introduced,  and  not  the  muni- 
cipal laws  of  a  conquered  people  continued.  That  they 
emigmted  on  this  confidence. 

The  late  Governor  so  understood  it,  who,  by  the  ordi- 
nance of  September,  1764,  did  not  mean  to  overturn  all  the 
Canada  laws,  but  to  erect  Courts  for  Exercised  English 
Law,  supposed  to  be  already  introduced. 

The  Lords  of  Trade  understood  it  so;  for  in  the  7th  and 
last  articles  of  their  Report  of  2nd  September^  1765,  upon 
memorials  complaining  of  the  ordinance»  of  the  Governor 
and  council^  proposes  :  That  in  all  cases  where  rights  and 
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ëlaîms  are  fonnded  on  events  prior  to  the  oonqnest  of  Ga- 
pada,  the  several  Courts  should  be  governed  in  their  proceed-^ 
ings  by  the  French  usages  and  customs,  which  have  here- 
tofore prevailed  in  respect  to  such  property.  It  is  dear, 
then,  that  if  upon  events  posterior  to  that  conquest,  then  the 

Courts  are  to  be  governed  by  English  Laws. 

II 

We  know  that  the  Attorney  and  Solicitor  General,  in 
April  1766^  understood  the  proclamation  in  a  more  confined 
sense,  as  introductive  of  only  some  fewer  parts  of  the  law 
of  England,  particularly  beneficial  to  English  subjects,  and 
not  of  tijie  whole  body  of  the  l^ws.  Thi^s  tkey  took  to  be  the 
purport  of  the  word  in  the  proclamation — ^the  enjoyment  of 
the  benefit  of  the  law3  of  England  ;  and.  4hey .  were  of  Opi* 
nion  that  the  criminal  laws,  were  almost  the  only  laws  that 
came  under  that  description,  and  th^t  the  l^ws  q{  Descent, 
Alienations,  Settlements,  Incumbrances,  and  Distribution, 
wfere  act  comjpreltteiidisd  lunder  it  Your  Majesty  must 
determine,  Bracton  says  :  cujus  est  condere  ejus  est  inters 
pretare.  We  lay  public  instruments  before  you  to  judge 
upon. 

The  next  evidence  of  introduction  of  'Eogl/ish  laws  i^  : 
General  Murray's  Commission  in  1764,  to, be  Vice-Admiral. 
3y  this  the  Laws  of  English  Court  of  Admiralty  take  place 
pf  French  laws  and  customs.  This  commission  as  Gover- 
nor, and. the  instructions  in  the  same  year.'  ' 

Not  the  least  intimation  of  any  Saving  df  any  part  of  ;tb^ 
Laws  of  England.  .It  seemç  as  if  the  Capitulation  and 
Treaty  of  Peace  was  deemed  to  bè  notice  enough  of  intio* 
ducitig  English  laws  with  respect  to  religion  ;  especially  as 
they  continued  in  the  country  and  took  the  oaths,  when 
ithey  had  eighteen  months  to  withdraw. 

Those  are  the  public  instruments  for  evidences  of  intro» 
duction  of  English  Law;  but  as  the  proclamation  and  Go- 
vernor.Murray's  Commissioii  have  never  been  published  in 
French,  and  the  two  Ordinances  of  February  and  March; 
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1764,  which  have  been,  are  very  concise,  and  dp  not  spe- 
cify the  laws  introduced, — the  greater  part  of  the  people 
remain  ignorant  of  thé  extent  of  the  changes,  and  imagine 
anciem  lawis  in  nxany  points  still  in  force.  When  they  come 
to  know  the  chaoge  there  will  be  great  uneasiness.  Hence 
at  present  there  is  a  diversity  in  the  practices  of  the  Eiiiglish 
and  Canadian  subjects,  witl^  respect  to  letters  of  adminis* 
tiation  and  the  distribution  of  intestate's  eflects. .  Also  in  the 
practices  of  conveying  and  mortgaging  British  subjects  ac* 
cording  to  English  mode.  French,  by  Notaries  and  Scrive* 
ners,  according  to  French  modes,  and  so  the  same  lands 
are  conveyed  by  both  modes.  Leases  by  Jesuits  are  made 
for  twenty-one  years,  though  by  French  law  good  only  for 
nine  years  ;  and  sundry  other  instances  of  diversity  are  as- 
signed. 

In  criminal  matters,  all  proceedings  according  to  the  En* 
glish  law. 

The  same  as  to  proceeding  in  the  civil  business  of  the 
^ng's  Bench. 

In  the  common  Pleas,  the  pleadings  are  drawn  as  the 
parties  please — ^some  in  French  and  some  in  English.    • 

Our  arresting  body  for  debt,  on  th^  mesne  process,;  sur^ 
prises  the  French. 

Here  folfow  remarks  on  the  foregoing  instruments  : 

1.  They  submit  it  as  a  doubt  whether  the  ordinances  of 
September  and  November,  1764,  are  sufficient  fo  introduce 
such  laws  as  Were  not  established  by  the  proclamation  of 
1763. 

By  the  Kihg*s  commission  to  the  Governor,  a  certain  de- 
gree of  LegisFative  authority  is  communicated  to  him,  to 
be  exercised  with  advice  of  Council  and  Assembly,  and  no 
Legislative  authority  without  the  Assembly  j  and,  therefore. 
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the  ordinances  are  considered  to  be  void.    If  bo^  they  are 
good  only  as  to  the  erection  of  Courts. 

Tnie,  there  is  a  private  instruction,  with  advibe  of  Coun- 
cil to  make  fresh  rules  as  appear  necessary  for  peace  and 
order,  not  extending  to  life,  limb  or  liberty,  duties  or  taxes. 
But  we  doubt  whether  such  power  can  be  given,  except 
under  the  Great  Seal,  read  and  notified  ;  and,  therefore,  we 
think  the  instruction  void  as  to  the  conveying  a  Legislative 
authority* 

If  it  is  not  void,  the  authority  is  too  small  for  the  intro- 
duction of  English  laws,  particularly  the  criminal  (which  all 
aflfect  life,  limb  or  liberty,}  and  the  arrest  o{  the  body,  com- 
mitments for  contempts.  But  these  reasons  do  not  touch  the 
higher  instrument  for  the  introduction  of  English  laws,  viz.  : 
the  Articles  of  Capitulation,  the  Treaty,  and  the  Proclama- 
tion of  1768." 

lith.  July,  1169— Council  Book  B. 

^^  Inconveniences  from  the  present  state  of  the  Laws  and 
administration  of  Justice.  Their  uncertainty  in  the  grea- 
test :  either  English  or  French  should  be  avowed.  A  le- 
medy.is  necessaiy.  There  are  inconveniences  in  Judica- 
ture; proceedings  expensive,  tedious,  and  more  severe 
than  under  the  French.  These  evinced  and  explained.  A 
plan  held  up.  A  Judicature  proposed  for  eac^  District  of 
Quebec,  Montreal,  and  Three  Rivers.  One  Judge  in  each  : 
a  Barrister  of  five  yjears  standing,  and  a  French  assistant  ; 
the  latter  to  have  no  deciding  power.  A  Court  to  be  held 
once  a  week.    The  method  ot  proceeding  to  be  this  : 

1.  A  plaint  in  French  or  English.  A  summons,  if  good 
cause  found.  If  defendant  does  not  appear,  a  compensation 
to  plaintiif  for  his  trouble.  Another  summons.  On  default, 
judgment.  If  he  appears,  plea  in  writing.  Then  the  judge 
to  interrogate  parties  on  disputed  facts,  and  answers  to  be 
reduced  to  writing.    Then  he  is  to  state  the  iacts  in  difie- 
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rence,  and  ask  whether  they  will  have  a  Jury  :  if  they  do,  a 
Juy  to  be  summoned  next  Court  He  that  desires  a  Juiy^ 
to  pay  their  expenses,  5s.  sterling  each.  They  are  to  be . 
appointed  as  Special  Juries  in  England,  by  striking  out 
twelve  each.  No  challenges  to  be  allowed.  A  majority 
to  cany  a  verdict.  The  verdict  is  to  be  a  special  one.  All 
examinations  viva  voce.  Executions  to  run  against  goods 
and  lands.  An  inventory  of  Defendant's  estate  may  be  re- 
quired upon  his  oath,  if  there  is  not  enough  found  to  satisfy 
the  judgment.  Penalty  of  perjury,  if  twenty  pounds,  omit- 
ted.   Costs  according  to  Judge's  discretion. 

A  Sheriff  to  be  for  each  District.  A  King's  Attorney  iit 
each.  Appeals  to  Governor  and  Council  and  thence  to  the 
King. 

The  three  Chief  Judges  and  Attorney  General  to  be  of 
the  Council,  that  the  board  may  not  want  law  knowledge» 

These  appeals  should  be  only  in  the  nature  of  writs  of 
error,  except  in  the  instance  of  a  Judge's  proceeding  without 
a  Jury,  when  the  evidence  should  be  reduced  to  writing,  as 
in  a  General  Court  Martial. 

New  Trials  at  law  to  be  by  a  double  Juiy,  and  to  be  fi- 
nal. Tliese  the  outlines  of  the  plan. 

It  remains  to  consider  the  first  and  greatest  inconvenien- 
eies  arising  from  the  uncertainty  of  the  law.  Four  methods 
occur: — 

I.  A  code  of  laws  for  this  province,  that  shall  contain  all 
the  laws  by  which  it  is  to  be  governed  for  the  time  to  come, 
to  the  entire  exclusion  or  abolition  of  eveiy  part  of  the  Laws 
of  England  and  French  Laws  that  shall  not  be  set  down  in 
the  Code  itself. 

n.  To  revive  all  the  French  Laws  to  the  exclusion  of  the 
English  Laws,  except  the  statutes  above  9ientioned,  and  a 
few  eminently  favorable  to   the  liberty  of  the    subject, 
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and  to  ii|trodace  those  by  .a  particular  qrdii^ance  or  pro- 
clamation publishecl  in  the  Province,  as  to  take  away 
torture,  the  punishment  of  the  rack,  introduce  ihç  habeas 
corpus. 

IIL  A  third  method  : — Making  law  of  England  the  gene- 
ral law,  with  an  exception  of  particular  subjects,  to  permit 
fonner  customs,  at  the  time  ot  the  conquest,  oi 

ly.  The  law  of  England  to  be  the  general  law,  \yith  an 
exception  in  favour  of  the  former  customs,  and  with  respect 
to  these,  to  enumerate  them,  and  abolish  all  not  enumera- 
ted in  the  proclamation. 

As  to  the  first,  it  would  be  troublesome,  Canadians 
would  think  it  rash  and  dangerous.  A  speech  is  put  into 
their  months  and  the  compilers  supposed  to  be  incapable  to 
answer  it,  from  the  immense  difficulty  of  the  undertaking. 
Some  of  thé  old  to  be  rejected,  otbei  paits  xetaip^.  Therç 
will  be  omissions,  imperfections  and  obscurities.  An  in- 
timate and  long  experience  necessary  to  make  the  choice. 
'There  is  a  strong  connection  between  the  parts,  and  dan- 
gerous to  break  it.  If  the  old  is  left,  no  code  is  wanting. 
The  greatest  lawyer  in  Paris  not  equal  to  the  work.  An 
englishman  would  not  know  where  to  look  for  it.  On  the 
other  hand,  the  advantages  will  be  these: — ^The  Judgea 
would  have  a  short  rule,  not  be  misled  by  French  lawyers 
in  citing  and  misapplying,  &c.  The  English  subjects 
would  know  the  law  easily.  It  would  deface  the  idea  of 
French  law,  and  the  attachment  to  a  French  government. 
||mperfections  might  be  removed  as  experience  broughjt  thjem 
to  light.  It  would  be  sufficiently  e^act  at  the  beginning  for 
all  common  cases.  As  to  the  second  method,  the  inconve- 
nlencies  yrould  be  these  i-r- 

1.  Keep  up  a  respect  for  the  French  laws  and  govem" 
ment. 

S.  Disgusit  jâie  English  who  think  tb^y  have  right  to  thp 
£jQ|[li8h  laws. 
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1.  Imagining-  the  conquest  reniSered  tiie  French  iaws 
void,  though  in  this  the  law  is  otherwise. 

2.  That  t^y  were  really  introducved  by  the  proclamer 
tion  o[  17ÇS.  The  second  methpd  has  these  inconvenieA- 
cies.  •  . 

1.  Maintain  a  reverence  for  the  laws  of  Paris,  though  less 
than  the  other  methods. 

8.  The  Canadians  will  make  the  foUowiiqig  objections  : — 

1.  That  the  whole  of  the  French  l^w  should  have  l^ejen 
maintained  to  preserve  the  chain  of  connexion  and  avoid 
dangers;  ^ 

2.  The  English  laws  ought  to  be  particularly  enumerated, 
and  published  in  J'rench  at  full  length.  But  a  few  Cana- 
dians will  make  these  objectioiis. 

As  to  the  fourth  method,  it  would  wear  out  the  veiy  ler 
membrances  of  the  French  Laws,  Edicts,  Government, 
fcc,  and  have  many  advantages  beyond  the  other  metfaodU 
But  it  would  be  troublesome'  to  the  ministers  to  form  the 
Code. 

It  would  be  liable  tQ  many  imperfections,  from  the  inac- 
cniate  manner  of  setting  forth  the  French  laws  and  customs^ 
and  to  the  two  lajst  objec^ipns  made  tp  the  third  method, 
viz.  :  a  part  of  their  Frexwîh  l^w  would  çive  but  an  imper^ 
feet  sat^sfac^tion,  and  they  wpi^ld  eonaglai^  çf  ^he  not  setting 
forth  \t^e  Elngliftb  law  introduced  at  large, 

Conclusion.  That  they  cannot  draw,  a  balance  in  fS^vo)r 
of  any  one  of  ihese  methods  in  preference  of  the  other,  nor 
find  a  ne^y  one  preferable  ^o  them  al],  being  unequal  to  the 
task.,  We  have  ho  other  merit  than  that  of  giving  som.e  in- 
ibimation  of  facts.    Yoiir  Majesty  ii^  best  able  to  decide.*' 

Again,  tjie  author  renlarks  :— Vol.  2,  p.  184  and  seq: 
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'^  With  a  view  to  report  a  statement  of  the  comparatiTe 
advantages  and  disadvantages  of  the  tenure  in  free  and' 
common  soccage  and  the  tenures  of  the  Province,  of  a  diffe- 
rent description,  the  Governor  (in  the  year  1788)  appointed 
a  committee  of  Council  for  that  purpose.  Tlie  committee 
was  empowered  to  call  upon  the  Attorney  Oeneial  and  Sol- 
licitor  General  for  their  opinions  on  the  subject  matter  of 
the  reference,  and  to  take  all  such  other  means  as  they 
might  think  expedient  for  acquiring  the  necessary  informa- 
tion. The  advantages  of  the  soccage  tenure  are  apparent 
in  every  country  where  that  system  has  been  introduced, 
and  the  disadvantages  of  the  other  have  manifested  them- 
selves wherever  the  latter  has  taken  place.  A  Canadian 
Seigniory  is  ordinarily  of,  &c.  The  Council  stated  in  their 
resolves,  &c.,  that  the  population  of  the  province  depending 
now  upon  the  introduction  of  British  subjects,  who  are 
known  to  be  all  averse  to  any  but  English  tenures,  and  the 
Canadian  Seignors  of  course  be  left  without  a  hope  of  mul- 
tiplying their  cenritaireSj  except  from  the  predilection  of  the 
descendants  of  the  French  planters  to  usages  no  longer 
prompted  by  the  motives  of  interest  nor  recommended  by 
example,  TluU  the  grant  of  the  waste  lands  of  the  Crown  in 
free  and  common  soccage  is  essential  to  the  growth j  strength^ 
defence  and  safety  ofthefarmer  •  •  •  •  •  Thai  the  prerogative 
is  competent  to  put  the  waste  lands  of  the  Crown  under  a  soo* 
cage  tenure.  But  the  legislative  intervention  is  necessary  to 
make  that  tenure  universal.  That  if  this  is  to  be  the  work 
not  of  Parliament,  but  of  the  Colony  Legislature,  the  Royal 
instructions  given  for  the  greater  security  of  the  pro- 
perty of  the  subject,  will  require  an  act,  with  a  probatio- 
naiy  or  suspending  clause,  until  His  Majesty's  appro- 
bation can  be  obtained.  That  an  absolute  and  universal 
commutation  of  the  ancient  tenures,  though  far  a  better^ 
would  be  a  measure  of  doubtful  policy  ;  but  that  no  subs- 
tantial objection  occurs  against  giving  such  individuals  that 
benefit  as  desire  it,  and  especially  to  such  of  the  Seigniors 
whose  tenants  or  censitaires  shall  conceive  it  to  be  for  their 
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own  as  well  as  for  the  interest  and  benefit  of  theb  landlords, 
and  may  therefore  signify  their'  consent  to  the  change, — 
SmiVs  History^  voL  ii.,  pp.  184— «1«.»' 

As  to  the  King's  power  to  legislate  at  all  by  proclamation, 
it  was  once  a  mooted  point, — but  the  principle  that  the 
King  had  such  power  was  adopted  in  the  case  of  Campbell 
Ts.  Hall,  (1  Cowper,  209),  by  Lord  Mansfield,  and  it  has 
eTer  since  been  recognized. 

But  apart  firom  decisions,  we  have  legislative  enactments. 
A  third  ordinance  was  passed  at  the  same  time  as  those 
already  mentioned  in  1764,  requiring  the  registration  of 
deeds  of  conveyance  or  mortgage,  and  contraTy  to  the  law 
of  France,  proof  of  the  execution  of  the  instrument  was  re- 
quired,  (though  notarial)  by  the  oath  of  the  parties  to  the 
instrument 

In  process  of  time  there  were  increased  doubts  as  to  fifee 
and  common  soccage  lands. 

As  to  the  Eastern  Townships,  they  were  remote,  suits 
were  few,  and  with  reference  to  marriage  contracts,  pro- 
bably not  more  than  120  or  150  have  ever  been  executed. 

At  last  the  Legislature  of  Great  Britain  interfered  in  an 
extraordinary  manner,  and  all  doubts  were  removed  by  it. 
The  Canada  Tenures  Act,  6th  Geo.  IV.,  cap.  69,  by  its 
8th  sec.  declares,  '^  whereas  doubts  have  arisen  whether 
lands  granted  in  the  said  Province  of  Lower  Canada,  by 
His  Majesty,  or  by  any  of  His  Royal  predecessors,  to  be 
holden  in  free  and  common  soccage,  shall  be  held  by  the 
owner  thereof,  or  will  subsequently  pass  to  other  persona 
according  to  the  rules  of  alienation  and  descent  in  force  in 
England,  or  according  to  such  rules  as  were  established  by 
the  ancient  laws  of  the  said  province,  for  the  descent  and 
alienation  of  lands  therein  ;  '^  it  is  therefore  enacted  *^  that 
all  lands  within  the  Province  of  Lower  Canada,  which  have 
heretofore  been  granted  by  His  Majesty,  fcc,  to  be  holden 
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in  free  and  common  socdage,  or  wiiich  shall  or  may  hereaf- 
ter be  so  granted,  ftc.,  may  and  shall  be^  &c.,  held,  gratated 
bargained,  sold,  alienated,  conveyed  and  disposed  of,  and 
may  and  shall  pass  by  descent,  in  such  manner  and  form, 
&c.,  as  are  by  the  law  of  England  established  and  in  force 
in  reference  to  the  grant,  &c.,  or  to  the  dower  or  other  rights 
of  married  woman.''  And  the  Act  goes  on  to  reserve  to  the 
Colonial  Legislation  the  power  of  modifications  "  for  the 
better  adapting  the  before  mentioned  rules  of  the  law  of 
England  to  the  local  circumstances  and  condition  of  the  said 
Province  of  Lower  Canada,  and  the  inhabitants  thereof»" 

After  this  came  the  Act  of  the  Lower  Canada  Legislature, 
commonly  called"  Bowen's  Act,''  the  9th Geo.  IV.,  cap.  7t. 
It  is  true  that  doubts  have  been  expressed  as  to  whether  it 
was  in  force  from  its  not  having  been  proclaimed  within 
two  years  after  the  passing  thereof,  in  conformity  with  the 
requirements  of  the  SAsU  Geo.  III.,  cap.  SI,  sec.  S3;  but  it 
is  on  our  statute  book  as  in  force  ;  I.  am  of  opinion  that  it  is 
in  force,  and  it  is  certain  that  the  Legislature  of  Lower  Ca- 
nada have  declared  the  existence  of  the  Imperial  Act,  and 
OÏ  the  Act  of  1794,  \fy  the  10th  and  11th  Geo.  IV.  Bowen's 
Act  was  necessary  in  consequence  6f  the  extremely,  loose 
way  of  dealing  with  land  which  had  grown  up.  We  find  in 
it  the  words  "  right  of  ctoirer,"  which  could  not  be  said  to 
refer  to  douaire  cautumier  ;  but  I  understand  that  it  referred 
to  the  english  barring  of  dower,  which  could  only  be  done 
by  certain  forms. 

There  is  still  another  recognition  by  our  Legislature  of  the 
English  law,  in  the  Registry  ordinance  of  the  special  coun- 
cil, 4  Vic.  cap.  80,  of  which  the  84th  sec.  has  the  follôwiïig 
words  : — ^*  Whereas,  the  alienation  of  the  real  estates  of 
"  married  women  held  in  free  and  common  soébage,  and 
"  those  held  under  other  and  different  tenures  in  this  Pro- 
"  vince,  is  governed  by  different  rules,  and  tvhereas  it  is 
"  expedient  that  such  alienations  of  real  estates  should  be 
"  governed  by  the  same  rules."  Here  we  have  a  recognition 
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of  the  diâerencé  of  the  tenure,  and  that  the  dcmairt  coutû- 
miet  cannot  exist  with  the  soccage  tenure.  It  is  said  that 
this  tenure  is  the  same  as  the  franc  alleu^ — but  this  is  a 
great  fallacy.  There  is  an  essential  difference  between  tbe 
ttro  ;  for  land  in  franc  alien  descends  to  the  children  in 
equal  shares,  and  soccage  land  tightly  or  wrongly  recognise 
primogeniture,  as  the  rule  of  descent.  Again  under  the 
custom  of  Paris,  the  tenure  en  fief  has  one  rule  of  descent 
and  that  en  roture  another. 

The  last  observation  that  I  wotdd  make  is  that  the  soc- 
cage tenure  having  its  ibcidents  or  ^^  nature  aùd  consé- 
quences,'^   which  are   charaeteristic  and  distinctive,  the 
Eitig  who  gitoted  these  lands  by  this  tenure  had  a  right  to 
make  his  grants  subject  to  such  customs  as  hè  pleased  ;  the 
accefptance  of  them  was  voluntary.  Parties  may  in  their 
marriage  contracts  derogate  from  the   Custom  of  Paris. 
Why  should  not  the  King  db  the  same  in  his  grants.    The 
grantor  may  make  such  conditions  as  he  pleases.    He  im- 
prints his  will  oh  the  grant,  and  that  cannot  be  altered.    At 
commoit>law  a  grant  6f  lands  in  free  and  commion  soccage 
Carrie's  certain  condition^  with  it,  and  just  as  lands  en  fief^ 
are  desoendible  by  oiie  rule,  and  those  en  râtwre  by  another, 
the  firee  àad  conamon  soccage  tenruré  cames  with  it  its  own 
rale  of  descent,  alienation  and  dower.     Having  expressed 
my  o)3inibn  at  length  in  the  case  of  Stuart  and  Bowman 
Which  is  reported,  it  would  be  waste  of  time  upon  the  pre- 
sent occasion  tÀ  say  more  than  to  refer  to  it.    I  would  me- 
rely observe,  that  at  this  argument  referenèe  was  made  to  a 
csLBe  of  Delmaudi^e  and  Baby.    I  have  a  particular  know- 
ledge of  that  case.    The  suit  was  one  of  an  amicable  kind, 
between  a  mother  and  her  children.     It  was  not  a  case  of 
douaire  at  all,  but  a  very  different  one,  the  partition  of  the 
Mens  de  là  communauté  between  the  tvidow  and  her  children. 
There  was  a  contract  of  marriage,  by  which  communauté 
de  tous  biens  présens  et  à  venir  was  stipulated. — Subsequently 
to  this  marriage  a  grant  of  Crown  lands  in  free  and  com- 
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mon  soccage  was  ipade  to  the  husband  ;  of  course  either  the 
Jands  or  their  equivalent  fell  into  the  commumauté.  I  am 
persuaded  that  the  judgment  of  CHief  Justice  Sewell  (I) 
intended  to  go  that  length  but  no  farther.  I  am  constrained 
then  to  adhere  to  my  former  opinion,  and  I  would  dismiss 
the  appeal,  but  am  in  the  minority. 

The  motifs  of  the  Judgment  in  Appeal  were  as  fol- 
lows : — 

"  The  Court,  &c.,  Considering  that  the  late  Joseph  Wit 
cox,  father  of  the  Respondent,  by  his  first  marriage,  died  on 
the  31st  January,  1825,  contracted  a  second  marriage  with  the 
appellant,  Sophia  Blodget,  and  that  at  the  time  of  the  cele- 
bration of  this  second  marriage  the  said  Joseph  Wilcox  held 
and  possessed,  as  proprietor,  the  immoveable  property  claim- 
ed by  the  respondent  by  his  present  action  ; — considering 
that  at  the  time  of  the  marriage  of  the  said  Sophia  Blodget 
with  the  said  Joseph  Wilcox,  lands  held  in  free  and  com- 
mon soccage  in  Lower  Canada  were  subject  to  dower,  in 
favour  of  married  women  and  of  their  children,  in  the  man- 
ner prescribed  by  the  custom  of  Paris  ;  that  no  contract  of 
marriage  having  been  executed  by  and  between  the  sakl 
Sophia  Blodget  and  the  said  Joseph  Wilcox,  anterior  to  the 
celebration  of  their  said  marriage,  the  lot  of  land  described 
in  the  plaintiff's  declaration  became  subject  to  dower  in 
favor  of  the  said  Sophia  Blodget  and  of  the  children  bom  of 
her  marriage  with  the  said  Joseph  Wilcox,  as  prescribed 
by  the  custom  of  Paris,  by  which  the  children  of  the  said 
late  Joseph  Wilcox,  bom  of  his  marriage  with  the  said  So- 
phia Blodget,  may  claim  a  right  of  property  in  the  one  un- 
ci) Chief  JuoliM  S«w«l],  m  Attorney  0«D«nl,  took  »  Tory  Aotl?«  put  In  tho  frtali 
of  luds  mftdo  by  tho  Oxown  in  the  towsfhips,  all  of  whioh  mra  in  the  Bngliih  fom 
of  Letton  Patent.  One  or  twoofthoMgrmoti  were  made  to  the  patenteei  "  ai  teaanli 
In  oommon,"  vnder  the  Bng^lUh  role  regulatinff  inoh  tenanoj.    To  remedy  the  erU 


arieingfrom  grants  in  raoh  form,  a  Statute  of  Canada,  the  10  and  11  Vlotoria  Cap. 
S7  wai  paMed,  and  in  the.  rery  last  e«rion  of  Parliament,  onr  Canadian  Legielatwn 
made  prorlrionf  Author  to  fhoUitate  a  partition  hj  paning  the  Stateto  of  tiie  20 
Vlotoria,  Cap.  139.  The  term  '*  tenant  in  oommon,^'  and  the  phraeeology  of  tfaft 
Patents  vniTenally,  shew  thai  the  Cramer  had  in  eontemplatlon  BngUsh  and  sol 
Vftndhlaw. 
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divided  moiety  of  the  sdid  Ibt^  subject  to  the  usufrnot  noT^ 
daifned  by  tb&  said  Sophia  Blodget  ; — considering,  there^ 
fore,  that  on  the  day  of  the  decease  of  the  said  Joseph  Wil- 
cox, that  is,  on  the  28th  day  of  April,  1846,  the  said  Sophia 
Blodget  and  the  childreik  of  her  marriage  afbresaid,  were  by 
hiw  entitled  toclaim  the  said  dower,  and  that  by  reasoA 
thereof,  the  right  of  usufruct  in  the  one  undivided  moiety  of 
the  said  lot  of  land  was  vested  in  the  «aid  Sophia  Blodget, 
of  which  one  undivided  moiety  she  is  now  in  possession, 
having  retained  possession  of  the  whole  lot  from  the  time  of 
the  decease  of  the  said  Joseph  Wilcox  ; — considering  that 
for  the  reasons  above  stated,  the  Respondent's  claim  to  the 
whole  of  the  said  lot  of  land,  in  virtue  of  his  purchase  there- 
ofi  from  his  late  father  on  the  second  day  of  February, 
1826,  is  not  founded  in  law,  but  that  the  said  claim  must 
for  the  present  be  limited  to  the  one  undivided  moiety  of  the 
said  lot,  and  the  conclusions  of  his  declaration  restricted 
to  the  said  (me  undivided  moiety;  considering  that  the 
farther  claims  set  up  by  the  appellants,  by  their  plea  of  pe- 
remptory exception  are  not  founded  in  law  ; — considering 
lastly  that  in  the  final  Judgment  pronounced  by  the  Court 
below,  there  is  error,  inasmuch  as  the  said  Judgment  does 
not  admit  the  said  claim  of  dower,  the  Court,  now  here, 
doth  reverse,  annul  and  set  aside  the  Judgment  so  pronoun- 
ced by  the  Court  below,  on  the  90th  of  January,  1806^  and 
doth  condemn  the  respondents  to  pay  to  the  appellants  the 
costs  ol  the  present  appeal.  And  this  Court  proceeding  to 
render  the  Judgment  which  the  Court  below  ought  to  have 
rendered,  doth  declare  and  adjuge  that  the  claim  of  the  said 
Sophia  Blodget  to  the  usufructuary  possession  of  the  one 
undivided  moiety  of  the  said  lot  of  land  is  well  founded  in 
law  and  appertains  to  her  à  titre  de  douaire  coutumier^  anâr 
the  right  of  property  therein  to  such  of  her  children  aforesaid 
as  may  hereafter  claim  the  same,  and  that  the  claim  of  the 
said  respondent  to  the  right  of  property  in  the  aforesaid  one 
undivided  moiety  of  the  said  lot,  is,  for  the  present,  unfoun- 
ded in  law,  but  that  the  claim  of  the  respondent  to  the  other 
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undivided  moiety  of  the  said  lot  is  well  founded  in  law;  in 
consequence  doth  condemn  the  appellants,  within  thirty 
days  from  the  day  of  the  service  of  the  present  judgment,  to 
deliver  up  to  the  respondent  possession  of  the  one  undivided 
moiety  of  the  aforesaid  lots  of  land  described  in  the  judg- 
ment pronounced  by  the  Court  below,  on  the  SOth  day  of 
January,  1855,  together  with  the  issues  and  profits  of  the 
moiety  of  the  said  lot  or  the  valae  thereof  to  be  computed 
from  the  ISth  day  of  April,  1853,  and  the  costs  incurred  in 
the  said  Court  below. 

And  this  Court  doth  reserve  to  the  respondent  such  re- 
course as  he  may  lawfully  have  for  the  recovery  of  the  right 
of  proper^  and  possession  of  the  undivided  moiety  of  the 
said  lot,  now  in  the  possession  of  the  appellant,  Sophia 
Blodget,  after  the  expiration  of  her  right  of  usufruct  afore- 
said. 

And  it  is  ordered  that  the  Kcord  be  remitted  to  the  Court 
below,  sitting  at  Sherbrooke.  The  honorable  Mr.  Justice 
Aylwin  dissenting. 

Fklton,  W.  L.,  for  appellants. 

DuNKiir,  Chribtophsr,  Coimsel. 

Saitborn  k  Brooks,  for  respondent 
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VICE-ADMffiALTY  COURT:— LOWER  CANADA. 

Before  the  Hon.  H.  Black,  Jadge,  Vice-Admiralty  Court. 
Thb  Pilot. — Collins. 


Held:— That  ander  the  pro^irionB  of 
the  menhaat  shipping  aet  of  1854,  a  sea- 
xuA  who  hat  contracted  and  signed  ar- 
tiotee  for  a  Toyage  to  British  North  Ame- 
riea,  and  hack  to  a  final  port  of  discharge 
fai  the  United  Kingdom,  is  not  entitled  to 
leeoTer  forwages  hereon  the  ^ondof 
apprehension  of  danger  to  life,  u  oonse- 
«f  the  useaworthiness  of   the 


Jagé:— Que  sons  les  dispositions  de 
I'aote  de  la  marine  marchande  de  1864, 
un  matelot  qui  s'est  engagé  et  a  signé  un 
oontrat  par  écrit  poor  nn  Toyage  à  F  Amé- 
rique Britaaniqae  da  Nord,  et  de  retonr 
à  nn  port  de  décharge  dans  le  Boyanme- 
Uni,  n'est  pas  en  droit  de  reoonyrer  ses 
gages  sons  le  prétexte  que  sa  vie  est  en 
danger  par  la  raison  du  mauTaii  état  d« 
▼aisteaiL 


Judgment  rendered  the  16th  October,  1851. 

The  promoter  caused  the  "Pilot"  to  be  arrested  on  a 
claim  for  wages  as  seaman.  The  case  was  originally  in- 
stituted before  the  Inspector  of  Police  who  referred  it  under 
the  terms  of  the  statute  to  the  Vice-Admiralty  Court. 

An  appearance  under  protest  was  filed  on  behalf  of  the 
owners,  and  by  their  protest  it  was  alleged  that  no  sum  of 
money  for  wages,  nor  any  action  therefor,  could  be  claimed 
or  instituted  in  this  Court  because  the  promoter  had  entered 
into  an  agreement  or  engagement  with  the  master  of  the 
vessel  whereby  he  had  agreed  to  serve  on  board  thereof  in 
the  capacity  of  seaman  on  a  voyage  from  Sunderland  to 
Carthagena,  thence  to  Quebec,  and  thence  back  to  a  port  of 
delivery  in  the  United  Kingdom,  in  consideration  of  which 
service  to  be  duly  performed,  the  said  William  Collins,  the 
master  of  the  said  ship  or  vessel,  did,  in  and  by  the  said 
agreement  or  engagement,  agree  to  pay  to  the  said  pro- 
moter, as  wages,  the  sum  of  three  pounds,  to  wit,  sterling 
money,  per  month,  and  to  supply  him  with  provisions  ac- 
cording to  the  scale  annexed  to  the  said  agreement  or  en- 
gagement ;  and  the  said  promoter  did  further  agree  and 
contract  that  he  should  not  and  would  not  be  entitled  to  his 
discharge  from  the  said  ship  or  vessel  during  any  voyage 
in  which  she  might  be  engaged,  nor  until  her  arrival  in  a 
port  in  the  United  Kingdom  aforesaid  ;  in  witness  whereof, 
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the  said  master,  to  wit,  the  said  William  Collins,  did,  at 
Sunderland  aforesaid,  on  the  said  first  day  of  March  last 
past,  subscribe  his  name  to  the  said  agreement  or  engage- 
ment in  the  preseqce  of  the  shipping  master  of  Sunderland 
aforesaid,  who  also,  then  and  there  subscribed  his  name 
to  the  said  agreement  or  engagement  opposite  the  signature 
of  the  said  master  ;  and  the  said  promoter  did  at  the  time 
and  place  also  last  aforesaid  subscribe  his  name  to  the  said 
agreement  or  engagement  by  affixing  and  making,  and  the 
said  pr2>moter  did  then  and  there  affix  and  make  his  mark 
of  a  cross  thereto,  in  the  presence  of  the  shipping  master 
aforesaid,  who,  also  then  and  there  subscribed  bis  name 
to  the  said  agreement  or  engagement  opposite  the  signature 
of  the  said  promoter,  by  writing  his  initials  thereto  ;  and 
the  said  promoter  further  expressly  alleged  that  the  said 
agreement  or  engagement  was  so  signed  by  the  said  mas- 
ter before  thç  said  promoter  afiixed  his  said  signature 
thereto  ;  and  that  the  same  was  read  over  and  explained 
to  the  said  promoter,  before  he,  the  said  prpmoter,  so  affixed 
bis  mark  thereto  ;  and  that  the  said  signatures  of  the  said 
master  and  the  said  promoter  were  severally  attested  by  the 
shipping  master  aforesaid  at  the  time  and  place  aforesaid*: 
— And  the  said  proctor  further  expressly  alleged  that  under 
and  in  pursuance  of  the  said  agreement  or  engagement,  the 
promoter  in  this  cause  served  on  board  the  said  ship  or  ves- 
sel as  such  seaman  from  Sunderland  aforesaid  to  Carthagena 
aforesaid,  and  thence  to  Quebec  aforesaid,  and  that  the 
said  ship  or  vessel  is  about  returning  .to  her  final  port  of  der 
livery  in  the  said  United  Kingdom,  to  wit;  to  Sunderland 
aforesaid  ;  and  that  inasmuch  as  the  said  promoter  wa^ 
engaged  and  did  engage  and  agree  to  serve  on  board  the 
said  ship  or  vessel,  as  such  seaman  for  a  vpyc^e  or  epgage* 
ment  which  was  and  is  to  terminate  in  thp  United  Kingr 
dom  aforesaid,  and  inasmuch  as  thç  said  ship  or  vessel  hath 
not  yet  returned  to  a  port  of  delivery  or  di^ctjar^  in  the  said 
United  Kingdom  since  leaving  the,  pojt  of  S^p46rland  afoi^er 
said;    and  that    the  said   promotçi;.  bati^i  i^^    b?^  dia- 
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éharged  from  the  èaid  8hip  ;  aùd  hath  not  suffered  ill  usage 
on  the  part  of  the  said  master  or  by  his  authority  ;  and  that 
neither  the  said  agreement  or  engagement  so  entered  into 
by  the  said  promoter  as  aforesaid,  iKir  the  voyage  therein 
described  is  yet  terminated,  and  that  in  consequence  thereof 
he,  the  said  promoter,  is  not  entitled  and  cannot  sue  for 
wages  in  ai^  Court  out  of  the  said  United  Kingdom  ;  and 
accordingly  that  the  claim  or  action  of  the  said  promoter  for 
his  wages  is  not  within  the  jurisdiction  of,  nor  cognizable 
by  this  Honorable  Court  ;  and  in  verification  of  What  be  so 
alleged;  the  said  Thomas  Pope  prayed  leave  to  refer  to  the 
affidavit  and  to  the  said  agreement  or  engagement  above 
mentioned  by  him  to  be  brought  into  and  left  in  the  registry 
of  this  Court. 

Wherefore,  he  prayed  the  Worshipful  the  Judge  to  admit 
the  validity  of  his  protest  to  dismiss  his  parties  from  all 
farther  observance  of  justice  in  this  cause,  and  to  condemn 
the  said  William  Wallace,  the  party  promoting  the  same, 
to  costs. 

To  which  the  promoter  replied  as  follows  : 

In  presence  of  Pope^  proctor  of  John  Thomas  Alcock, 
John  Fleming  and  Daniel  Fleming,  the  owners  of  the  said 
vessel  ;  Hamby  F.  Cairns,  the 'proctor  of  William  Wallace, 
the  party  promoting  this  suit,  dissenting,  and  denying  the 
allegations  of  John  Thomas  Alcock,  John  Fleming  and 
Daniel  Fleming,  to  be  true  ;  and  he  alleged  that  the  said 
vessel,  called  the  Piht^  was  condemned  as  unseaworthy 
in  England,  before  the,  said  John  Thomas  Alcock,  John 
rieming  and  Daniel  Fleming,  became  the  owners  of  the 
»ame  ;  tl^s^t  the  said  John  Thomas  Alcock,  John  Fleming 
and  Daniel  Fleming,  purchased  the  said  vessel,  called  the 
Pilot,  for  a  sum  of  six  hundred  pounds,  which  is  far  below 
the  value  of  a  staunch,  good,  seaworthy  ship  of  the  size 
and  edacity  of  the  JPilot  ;  that  the  said  owners  did  not 
repair  the  said  vessel,  or  make  her  seaworthy  before  the 
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said  vessel  left  Sunderland,  and  on  the  said  intended 
voyage  to  Carthagena  and  thence  to  Quebec,  and  have  not 
yet  repaired  the  said  vessel  or  made  her  seaworthy  ;  that 
the  said  vessel,  while  on  her  said  voyage,  did  spring  a 
leak  and  was  in  danger  of  foundering  at  sea,  and  with 
great  difficulty  was  brought  to  Carthagena  in  a  sinking 
state  ;  that  while  in  Carthagena,  the  said  vessel  was  not 
sufficiently  repaired  to  make  her  seaworthy  and  staunch, 
and  again  began  to  make  water  on  her  voyage  to  Quebec 
(although  in  ballast),  in  the  first  storm  which  she  did  en- 
counter ;  that  since  the  arrival  of  the  said  vessel  in  Quebec, 
the  said  vessel  hath  not  been  repaired  sufficiently  to  make 
her  staunch,  seaworthy,  and  fit  to  navigate  with  safety  to 
the  life  of  the  crew  ;  that  the  said  vessel  is  rotten  in  her 
timbers,  and  masts,  and  rigging,  and  is  not  now  seaworthy 
nor  safe  to  navigate,  and  is  also  so  old  and  crazy,  that  the 
bolts  which  hold  the  said  vessel  together  are  in  danger  of 
working  out  by  the  motion  of  the  said  vessel,  and  thus 
causing  the  oakum  to  work  out  of  the  seams  of  the  said 
vessel,  making  her  leaky  ;  and  the  said  vessel  is  in  danger 
of  falling  and  breaking  to  pieces  at  sea  in  stormy  weather, 
if  such  weather  is  encountered  by  the  said  vessel  on  the 
intended  voyage  from  Quebec  to  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  life  of  the.  said  William 
Wallace  and  the  lives  of  the  crew  of  the  said  vessel  are 
in  danger  in  navigating  the  said  vessel  from  this  port  of 
Quebec,  on  the  said  intended  voyage  to  the  said  United 
Kingdom,  the  more  especially  at  this  season  of  the  year, 
when  the  navigation  of  the  said  River  St.  Lawrence,  and 
of  the  Gulf  of  St.  Lawrence,  and  of  the  Ocean  is  most 
dangerous  ;  that  by  reason  of  the  rotten  and  dangerous 
condition  of  the  said  vessel,  the  said  William  Wallace 
cannot  be  compelled  to  proceed  to  sea,  and  thus  risk  hia 
life  in  her  ;  and  for  all  the  purposes  of  justice  and  of  the 
rights  of  the  said  William  Wallace,  the  said  voyage  hath 
determined  and  come  to  an  end,  and  the  said  Wiiliaia 
Wallace  is  entitled  to  bring  an  action  for,  and  recover  the 
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said  balance  of  wages  in  this  Court  ;  and  this  Honorable 
Court  hath  jurisdiction  in  the  premises.  And  in  verifica- 
tion of  what  he  so  alleged^  the  said  Hamby  F.  Cairns  prayed 
leave  to  refer  to  certain  affidavits  to  be  by  hini  exhibited 
and  left  in  the  Registry  of  this  Court.  Wherefore,  he 
humbly  submitted  that  this  cause  of  wages  is  cognizable 
by  this  Honorable  Court,  and  prayed  the  Worshipful  the 
Jadge  to  overrule  the  said  protest,  to  assign  the  said  John 
Thomas  Alcock,  John  Fleming,  and  Daniel  Fleming,  to 
appear  absolutely,  and  to  condemn  the  said  Thomas  Pope 
and  his  said  parties  the  said  John  Thomas  Alcock,  John 
Fleming  and  Daniel  Fleming  in  costs. 

Judgment  maintaining  protest. 

Cairns,  for  promoter. 

PoFB,  Thos.,  for  respondents. 
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BEFORE  THE  LORDS  OP  THE  JUDICAL  COMMITTEE 
OF  THE  PRIVY  COUNCIL. 

Present  :-«^LcmD  Jusnci?  Knight  Brvcb,  Ths  CuAncKLtou 

OF  THK  buCHT    OF    CORITWALI*,    LoKD    ChIKF    BaBOIT    OF 
THS  EXCHIK^UJER  AHD   LoRD  JuSTICX  TCRlflSR. 

Bkaudrt, Appdla^ri. 

and 
Thb   Mayor,    Aldermen    and   Citizens    of 

Montreal, Respondent. 


Held:— lo.  Thai  on  proMadingi  hf  the 
OorporatioB  of  Montreal  for  tlie  taking 
of  land  for  pablio  ose  under  the  Prorlnoial 
Statute  of  U  and  16  Vio.  o.  128,  seet.  6d,  68 
and  69.  The  josticea  of  the  peace  could 
not  refiiee  to  swear,  nor  the  jiuy  to  hear, 
the  wltneases  produced  before  them. 

2o.  That  such  refusal  luTalidated  the 
Terdict  or  assessment  by  the  said  Jniy. 

3o.  That  the  appearance  and  attert' 
donee  of  the  proprietor  at  the  proceodings, 
had  fubeeqaently  to  such  refusal,  oannot 
be  taken  at  a  waiver  of  hia  rieht  to  com- 
plain of  the  illegal  decision,  there  being 
no  aot  of  express  aoqulesoenoe  thereto. 

4o.  That,  In  the  ease  submitted,  reoourte 
eonldbe  had  to  a  direct  action,  against 
the  taking  of  the  ground  in  question,  by 
reason  of  the  Terdiot  being  illegal  and 
BUlL  (I) 


Jugé  :— le.  Que  rar  pMoedoret  par  U 

eoiporation  de  Montréal  à  reifet  de  pren- 
diiB  possession  d'un  ttorra;in  pour  des  ot^ti 
d'utilité  pBbUqae  en  vertu  de  I'aete  d« 
lal4me  et  15me  Vic.  ch  128,  sect.  66, 
68  et  69.  Les  juges  de  paix  ne  pouvaient 
teAuer  d'astermenter,  et  les  jnréi  d'en- 
tendre, let  témoins  produits  devant  eux. 

2o.  Que  tel  refus  a  rendu  nul  le  rapport 
on  l'estimation  des  dits  jurés. 

3o.  Que  la  comparution  et  présence  du 
propriétaire  lors  des  procédures  subsé- 
quentes A  tel  réftap,  ne  peuvent  être  prîtes 
comme  désistement  du  droit  de  se  plaindre 
de  la  décision  illégale,  d'autant  pint 
qu'il  n'y  a  aucun  acte  exprès  d'acquiesce- 
ment à  icelle. 

4o.  Que,  dans  l'etpècé,  l'on  ponrait 
recourir  à  l'action  directe  contre  la  prite 
de  possession  du  terrain  en  question,  at- 
tendu la  nullité  et  l'illêgaUté  du  rapport 
des  jurét. 


Judgment  delivered  the  1 7th.  February,  1858. 

This  was  an  action  of  trespass  to  the  land  of  the  plaintiff. 
The  defence  was,  that  the  Mayor,  &c.,  of  MoHtreal  had  ac- 
quired a  right  to  it  under  the  provisions  <^  an  Act  passed 
by  the  Local  Legislature  14  &  15  Vict.,  cap.  128,  sees.  66, 
68,  69. 

The  plaintiff  bought  the  property  at  a  public  auction  for 
between  £100  and  £200.  On  the  very  day  the  conveyance 
was  executed,  he  was  served  with  a  notice  that  the  Corpo- 
ration would  take  steps  to  acquire  the  part  of  the  proper^ 
they  wanted  for  some  public  improvement  ;  and  at  the  end 
of  a  month,  they  petitioned  the  Justices,  under  the  68th 
section  of  the  Act,  to  summon  a  jury. 

(1)  6  L.  0.  Bcp.  328. 
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The  pJaintiff  protested  then,  and  objects  now»  that  the 
Mayor,  &c.,  ought  to  have  endeavoured  to  make  a  vdun- 
taiy  agreement  be£ore  he  presented  a  petition  to  the  Jos* 

tices 

! 

The  plaintiff  also  objected  that  Pelletîfer,  their  attorney^ 
who  gave  the  notice  to  the  appellant  on  behalf  of  the  Cor- 
poration, had  no  sufficient  authority  to  give  the  notice  ;  that 
he  was  only  their  agent  for  suits  ;  that  a  special  authority 
was  necessary  for  this  purpose  ;  and  that  the  notice  ought 
to  have  been  under  seal. 

The  Justices,  under  the  69th  seotion,  assembled  a  jury  ; 
the  plaintiff  attended  under  protest  ;  counsel  were  heard  > 
some  evidence  was  given  of  the  deeds  of  conveyance  to  the 
plaintiff  below,  but  whether  by  consent,  or  how,  does  not 
appear  ;  when,  however,  he  proposed  to  call  witnesses  to 
prove  the  amount  of  his  claim,  the  Justices  said  they  had  no 
power  to  administer  an  oath,  which  we  think  musft  be  iln- 
I  derstood  to  be  a  refusal  to  hear  them,  as  they  could  not  be 
atwom,  and  the  jury  said  they  did  not  require,  and  Would 
not  hear,  witnesses. 

i  The  jury  returned  a  verdict  for  £650»  The  Mayor,  &e.,  al* 

I  k)wed  the  matter  to  rest  for  five  months,  and  then  tendered 
the  money  ;  paid  it  under  the  provisions  of  the  Act,  and 
took  possession,  which  is  the  trespass  complained  of. 

The  plaintiff  then  obtained  a  certiorari  to  bring  up  the 
proceedings  of  the  Justices. 

The  Superior  Court  held  that  what  took  place  before  the 
Justices  was  not  a  ^^  judicial  proceeding,"  that  a  certiorari 
did  not  lie,  and  they  quashed  the  writ. 

I  The  plaintiff  thereupon  commenced  the  present  action  in 

I  the  Superior  Court  ;  in  the  proceedings  in  that  action,  evi- 

dence was  given  of  what  the  Justices  had  decided,  and 
what  the  jury  had  said  and  done.  The  Court  (there  being 
fotir  members)  was  divided;    three  decided  against  the 
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plaintiff  altogether  (though  part  of  his  complaint  was  for  ta- 
king a  small  portion  of  the  property  not  included  in  the  no- 
tice), one  member  of  the  Court  was  in  favour  of  the  plaintiff. 
We  have  no  statement  before  us  of  the  grounds  of  the  deci- 
sion of  the  majority  of  the  Court,  or  of  the  reasons  of  the 
dissenting  Judge  for  not  concurring  with  the  rest  of  the 
Court 

The  plaintiff  appealed  to  the  Court  of  Appeal. 

In  his  statement  of  facts  he  mentions  the  points  of  the  re- 
fusal to  swear  the  witnesses  by  the  Court,  and  the  refusal 
to  hear  them  by  the  jury  ;  but  he  does  not  specially  mention 
this  in  the  grounds  or  reasons  of  the  appeal,  but  he  alleges 
the  general  ground  that  the  proceedings  were  illegal. 

The  members  of  the  Court  of  Appeal  differed  ;  they  all 
concurred  in  rectifying  the  error  of  the  Court  below,  as  to 
the  small  portion  taken  which  was  not  included  in  the  no- 
tice ;  but  three  gave  judgment  against  the  plaintiff,  and  the 
remaining  Judge  assigned  his  reasons  for  dissenting,  and 
these  judgments  are  before  us.  On  this  the  plaintiff  appeal- 
ed to  Her  Majesty  in  Council.  We  think  it  is  not  iieces- 
saiy  to  decide,  and  we  express  no  opinion  on  any  of  the 
objections  which  have  been  argued  before  us,  except  that 
which  relates  to  the  proceeding  before  the  Justices  under 
the  local  statute  in  question. 

The  Act  had  recently  passed,  and  probably  this  was  the 
first  time  it  was  resorted  to  by  the  Corporation  to  acquire 
property  in  land. 

The  first  question  is,  whether  the  meaning  of  the  Act  was 
that  the  jury  should  be  assembled  by  the  justices,  and  sworn, 
and  then  should  decide,  with  or  without  evidence,  at  their 
pleasure,  acting  as  experts  and  arbitrators,  and  not  as  a 
jury.  Now,  by  the  70lh  section,  the  same  mode  of  procee- 
ding is  made  applicable  to  various  cases  of  damage  to  real 
property  requiring  compensation  3  and,  among  others,  to 
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the  removal  of  any  establishment  by  virtue  of  any  bye-law. 
It  seems  impossible  that  the  privilege  of  having  witnesses 
awom  and  examined  could  be  intended  to  be  taken  away 
in  all  cases  under  the  70th  section  ;  and,  if  not  under  the 
70th,  then  not  under  the  68th  ;  and,  indeed,  in  any  case 
where  a  jury  is  summoned  and  sworn,  to  determine  and 
award  the  amount  of  compensation  it  would,  in  our  judg- 
ment, require  express  words,  or  an  implication  of  absolute 
necessity  to  take  away  the  claimant's  right  to  have  his  wit- 
nesses sworn  and  examined.  We  think  the  statute  did  not 
take  this  right  away.  If  the  Justices  were  competent  to 
swear  the  jury,  so  were  they  to  swear  the  witnesses  ;  and, 
in  our  judgment,  the  witnesses  might  have  been,  and  ought 
to  have  been,  sworn  and  examined.  There  are  then  only 
two  remaining  questions  : — Has  this  been  waived  ?  and  can 
we  take  notice  of  it  ? 

It  seems  to  us  that  when  the  Justices  decided  that  they 
had  no  power  to  administer  an  oath,  and  therefore  (as  we 
consider)  declined  to  swear  the  witnesses  and  receive  their 
testimony,  the  claimant  could  do  nothing  more  than  he  did; 
it  was  not  his  business  to  protest  in  Court,  but  respectfully 
to  submit  to  a  legal  decision.  In  order  to  prove  that  he 
acquiesced  and  waived  his  right  to  complain  of  an  illegal 
decision,  it  ought  to  be  shown  that  he  said  or  did  something 
to  give  the  Court  a  jurisdiction  which  the  statute  did  not 
give  them.  Mere  respectful  acquiescence,  or  submission 
to  the  ruling  of  the  Justices,  will  not,  we  think,  amount  to 
a  waiver. 

Then,  lastly,  can  we  notice  the  objection  ? 

It  is  certainly  before  us  as  a  fact  ;  and  as  the  local  Act 
does  not  direct  any  judgment  to  be  given,  or  make  the  pro- 
ceedings conclusive  and  final,  we  think  any  manifest  failure 
of  observing  the  fundamental  forms  and  principles  of  the 
administration  of  Justice  would  vitiate  the  proceeding  before 
the  justices,  and  render  it  null  and  void  ;  and  we  shall  ad- 
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vise  Her  Majesty  to  reverse  the  judgment,  and,  in  as  fair 
as  the  same  has  been  appealed  against,  give  judgment  for 
the  plaintiil,  reihittihg  the  case  back  to  the  Court  below  to 
asàess'the  damages,  each  party  paying  his  own  costs  in  this 
appeal. 
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SUPERIOR  COURT,— QUEBEC. 

Before  Mcii£i>rrH,  Justice. 

Warr£n Plaintiff. 

vs. 
HsNihcRsoK  etal Defendants. 


Held  ;>-l!]iat  a  oanier  wbo  nudertakes 
to  oonvey  goods  from  Qaebeo  to  Chicago, 
With  power  to  transtiip  at  Kingston,  eem- 
plies  with  the  usage  of  this  port,  by  tran- 
shipping from  a  steamer  into  a  sailing- 
eraft,  and  is  therefore  not  responsible  for 
the  loss  of  kuch  gitoda  oboasioned  by  tem- 
pestuous weather  in  which  such  saiHag- 
oiaft  was  wreekdd. 


Jugé  : — Qu'an  commissionnaire  qui  en- 
treprend de  transporter  des  marchan- 
dises de  Qudbec  à  Ofaioagn,  areo  le  droit 
a'en  faire  le  transbordement  à  Kingston, 
se  conforme  à  l'usage  de  ce  port  en  tnuis- 
bordant  les  effets  d'un  vapeur  sur  an 
▼aisseau  à  voile,  et  par  conséquent  n'est 
pas  responsable  de  la  perte  de  telles  mar- 
chandises ooeaaionoée  par  le  maamitf 
temps  et  le  naufrage  de  tel  Vaisseau  à 
voile. 


Judgment  rendered  the  9th  January,  1858. 

This  was  an  action  broiight  to  recover  the  value  of  60 
barrels  of  herrings  and  1  hogshead  of  codfish,  shipped  by 
the  plaintiff,  at  Quebec,  on  board  of  a  steamer  of  the  de- 
fendants, for  conveyance  to  Chicago.  By  bill  of  lading, 
it  was  agreed  that  transhipment  should  take  place  at  King^ 
ston.  ilie  declaration  alleged,  that  in  consequence  of  the 
negligence,  carelessness  and  inattention  of  the  defendants, 
the  goods  in  question  Ware  never  delivered,  but  on  t^e  con- 
trary were  lost  and  destroyed,  to  the  damage  of  the  plain- 
tiff of  the  value  thereof— the  Sum  of  £50. 

The  defendants  alleged  that  the  goods  in  question  were 
duly  transhipped  by  them  àt  Kingston,  on  board  of  à  sallinf^ 
vessel,  called  the  "  Hesione,  "  and  that  after  leaving  King- 
ston, and  while  On  her  course  for  Chicago,  she  encountered 
tempestuous  weather,  in  lake  Erie,  by  the  force  and  vio- 
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lence  of  i^hich  she  was  diivea  on  shore  and  wrecked,  and 
that  thus,  without  any  fault,  negligence  or  want  of  care  on 
their  part,  and  by  a  power  over  which  they  had  no  control, 
they  were  prevented  and  rendered  unable  to  deliver  the 
goods  in  question,  and  that  their  liability  for  accidents  of 
this  nature  was  specially  excepted  by  Ih^  biU  of  lading  in 
question. 

The  whole  question  of  negligence  and  want  of  care,  im- 
pnted  to  the  Defendants,  turned  upon  the  point,  as  to 
whether  they  were  justified  in  transhipping  from  a  steamer 
into  a  sailing-craft,  instead  of  into  another  steamer, — the 
plaintiiF  pretending  that  a  steamer  would  more  easily  have 
escaped  the  effects  of  the  tempestuous  weather. 

Mebcdith,  Justice  : — The  defendants  are  sued  for  the 
value  of  fifty  barrels  of  herrings  and  one  hogshead  of  cod- 
fish, which  the  plaintiff*,  on  the  Uth  September,  1855, 
shipped  on  bpard  the  steamer  ^'  Huron,  ^  belonging  to  the 
defendants  at  Quebee,  and  thence  bou^d  to  Chicago.  By 
the  bill  of  lading,  the  defendants  undertook  to  deliver  the 
fish  in  question  at  Chicago,  they  having  however  (under 
the  bill  of  lading),  the  privilege  of  transhipping  the  fish  at 
Kingston. 

The  defendants,  by  their  plea,  admit  in  effect  that  the 
fiah,  already  mentioned,  was  shipped  on  board  theirsteam^r 
the  ^^  Huron  "  at  Quebec,  and  that  at  Kingston,  it  was 
transhipped  into  a  vessel  called  the  '^  Hesione,'^  (being  a 
sailing  vessel),  a^d  they  allege  that  that  vessel,  in  the 
course  of  her  voyage,  met  with  tempestuous  weather  in 
lake  Erie,  where,  by  the  force  of  the  winds  and  waves,  she 
was  driven  a  shore  and  wrecked  ;  and  that  thus,  without 
any  fault  on  the  part  of  the  defendants,  and  by  reason  of  a 
cause,  for  which  they  are  not  responsible,  it  had  become 
impossible  for  them  to  deliver  the  herrings  and  codfish  in 
question  at  Chicago. 
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The  plaintiff  contends  that  although  under  the  bill  of 
lading,  the  defendants  had  the  power  of  transhipping  at 
Kingston,  yet,  as  the  goods  were  shipped  on  board  a  steamer 
at  Quebec,  that  they  ought  to  have  been  transhipped  into  a 
vessel  of  the  same  kind  ;  and  that  the  defendants  had  no 
right  to  tranship  them  into  a  sailing  vessel.  The  case  turns 
on  this  point,  and  was  so  considered  at  the  argument. 

The  defendants  have  proved  by  three  witness  conversant 
with  the  usages  of  the  forwarding  business  at  Kingston, 
that  it  is  usual  to  tranship,  at  Kingston,  goods  intended  for 
Chicago  and  other  western  ports  ;  and  that  sailing  vessels 
are  generally  used  for  the  conveyance  of  goods  to  the  ports 
in  the  upper  lakes.  Mr.  Thomas  F.  Kelly  who  has  been 
engaged  in  the  forwarding  business  for  six  years,  and  who 
during  three  years  of  that  period,  was  stationed  at  Kingston, 
says  :  "  It  is  usual  to  tranship  goods  at  Kingston  which  are 
**  destined  for  Chicago  and  other  WesterD  ports,  unless  a 
*^  special  agreement  is  made  to  the  contrary.  The  craft 
^^  invariably  employed  for  the  forwarding  of  goods  from 
^^  Kingston  to  the  Western  ports  are  sailing  craft,  viz  : 
**  schooners  unaided  by  steam  power,  and  between  King- 
^^  ston  and  Quebec  steamers  or  barges  in  tow.  "  Mr.  Donald 
C.  Thompson  who  says  that  he  has  been  engaged  for  a 
number  of  years  past  in  forwarding  goods  between  Quebec 
and  the  ports  in  the  upper  lakes,  says,  ^^  that  the  craft  inva- 
*^  riably  used  for  the  forwarding  of  goods  from  Kingston 
**  westward  are  sailing  craft.  *' 

Mr.  Falconer,  a  gentleman  in  the  employ  of  the  defendants 
at  Kingston,  and  who  has  been  engaged  in  the  forwarding 
business  there  since  1853,  says,  ^^  sailing  craft  or  schooners 
"are  generally  used  for  the  conveyance  of  goods  from 
"  Kingston  to  Chicago.  It  is  an  exception  to  find  a  stea- 
"  mer  used  for  the  forwarding  of  goods  from  Kingston  to 
"  Chicago  or  the  western  ports."  On  this  point  the  plaintiff 
has  examined  two  witnesses,  Mr.  Edwin  Armstrong  and 
Mr.  William  T.  Holland.  Mr.  Armstrong  who  is  a  commis- 
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sian  merchant  resident  at  Chicago  says. — "  The  custom  is  to 
^  tranship  at  Kington  by  the  same  mode  of  conveyance  ori- 
**  ginally  used."  The  witness  however  says  he  never  resided 
at  Kingston  ;  that  he  is  unable  to  specify  any  instances  in 
which  the  custom  of  which  he  speaks  was  observed,  and,  in 
fisu!t,that  his  opinion  as  to  the  custom  relating  to  the  tranship- 
ment of  goods  at  Kingston  is  based  upon  what  he  knows  to 
be  the  usage  elsewhere,  now  it  scenes  to  me  that  the  witness 
has  erred  in  drawing  this  inference.  The  river  navigation 
may  be  said  to  terminate,  and  the  lake  navigation  to  com- 
mence, at  Kingston.  It  is  this  that  renders  a  change  of  craft 
there  advantageous  ;  and  the  transhipment  generally  takes 
place  in  consequence  of  the  change  of  craft.  In  this  respect 
the  situation  of  Kingston  differs  from  that  of  the  river  ports 
below  it,  and  of  the  lake  ports  above  it  ;  and  Mr.  Arms- 
trong has  therefore  I  think  erred  in  assuming  that  the  usage 
as  to  transhipment  must  be  the  same  at  Kingston  as  else- 
where. 

Mr.  William  T.  Holland,  the  other  witness  examined  on 
this  point  by  the  plaintiff,  has  been  in  the  forwarding  busi- 
ness between  Quebec  and  the  ports  in  the  western  lakes  for 
the  last  four  years,  two  of  which  he  spent  in  Kingston  ;  and 
he  says  ^*  we  should  consider  that  under  that  kind  of  bill  of 
*^  of  lading  we  should  be  bound  to  tranship  into  a  similar 
*^  description  of  vessel,  that  is,  into  a  steamer."  But  he  re- 
peatedly observes  in  the  course  of  his  deposition  that  he 
cannot  say  what  the  general  custom  in  Kingston  is,  or  was, 
with  respect  to  the  forwarding  of  goods  to  ports  west  of 
Sjngston.  This  witness  expressly  limits  his  evidence  as  to 
usage,  to  the  mode  in  which  his  employers  carried  on  their 
business  ;  and  he  says  in  another  part  of  his  deposition, 
**  but  we  never  shipped  without  expressing  on  the  bill  that 
^  we  should  have  liberty  to  tranship  into  barges  or  sailing 
^  craft,"  this  evidence  is  of  importance,  for  at  the  same 
time  that  it  shows  Messrs.  Walker  and  Beny  were  in  the 
habit  of  inserting  in  the  bills  of  lading  signed  by  them  a 
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danse  calculated  to  obviate  difficalty,  it  also  tends  to  prove 
that  they  did  generally  tranship  from  steamers  to  sailing 
vessels,  thus  strengthening  the  proof  of  the  usage  contended 
for  by  the  defendants. 

I  have  deemed  it  right  to  advert  to  the  evidence  as  I  have 
dopia,  because  a  careless  examination  of  it  might  leave  the 
impression  that  it  is  very  conflicting  as  to  the  point  under 
consideration  ;  whereas  the  fact  is  that  the  evidence  on  the 
part  of  the  defendants  fully  establishes  the  usage  for  which 
they  contend  ;  and  that  this  evidence  is  not  weakened  to  any 
considerable  extent  by  the  evidence  on  the  opposite  side. 
According  to  this  view,  and  it  is  the  one  I  adopt  after 
examination  of  the  record,  the  case  presents  but  little  diffi- 
culty. The  deiendants  had  a  right  under  the  bill  of  lading 
to  tranship  the  property  entrusted  to  their  care  ;  they  there- 
fore  had  a  right  to  tranship  that  property  in  the  mode  usual 
at  that  time  ;  and  as  it  is  proved  that  they  did  so,  I  bold 
that  they  are  not  chargeable  with  negligence,  and  that  the 
non  delivery  of  the  goods  belonging  to  the  plaintiff  during 
the  navigation  of  the  year  1855  was  not  attributable  to  any 
fault  on  their  part.  The  present  action  is  in  consequence 
dismissed  with  costs. 

Holt  &  Ibvins  for  plaintiff. 

Stuart  &  Vannovous  for  defendants. 


% 
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IN  THE  CIRCUIT  COURT.— STANSTEAD  CIRCUIT. 

Before  : — Short,  Justice. 

C  Stuart Plaintiff. 

No.  195.  <  vs. 

(  Eaton Defendant. 


Held:— lo.  That  a  squatter  who  hu 
B»de  anbfttantial  improTemeDts  {impen- 
M*  uKUs)  apon  real  property  occupied 
by  him,  withoat  the  consent  of  the  pro- 
Iirietor,  is  entitled  ty  judgment  against 
the  proprietor  for  the  excess  of  the  value 
(if  raeh  improrements  beyond  the  rents, 
iwus  and  profits,  and  to  retain  posses- 
iion  of  the  real  property  till  paid  for  his 
UBproremenfei. 

2o.  That  the  only  legal  mode  of  ascer- 
taining the  Talne  of  improvements  and 
fndta  et  revenu»^  when  the  value  of  such 
âOieUorations  are  claimed  by  the  défen- 
dant in  answer  to  a  petitory  action  by 
the  proprietor,  is  by  an  expertise 

Zo.  That  the  eldest  son,  as  heir  to  his 
&ther,  deeeased  intestate,  is  seised  as 
proprietor  of  lands  held  in  free  and  eom- 
mon  eoecage,  by  virtue  of  the  right  of 
priniogenitare  as  one  of  the  Incidents  of 
that  tenure,  and  can  maintain  a  petitory 
■etion  for  the  reeovery  of  such  lands  (!)• 


Jugé  :— Qu'un  squatter  qui  a  fait  des 
améliorations,  impenses  utiles,  sur  une 
propriété  au' il  occupait  sans  le  con- 
sentement du  propriétaire,  est  en  droit 
d'obtenir  jugement  contre  tel  proprié- 
taire, pour  le  surplus  de  la  valeur  de  telles 
améliorations,  au-delà  de  la  valeur  des 
fruits  et  revenus  de  la  propriété,  et  de 
retenir  la  possession  de  telle  propriété 
jusqu'à  oe  qu'il  ait  été  payé  de  ses  amé- 
liorations. 

2o.  Que  le  seul  moyen  légal  de  con- 
stater la  valour  des  améliorations  et  des 
fruits  et  revenus,  quand  telles  améliora- 
tions sont  réclamées  par  un  défendeur  en 
réponse  à  une  action  pétitoire  de  la  part 
du  propriétaire,  est  par  une  expertise. 

3o.  Que  le  fils  aine,  comme  héritier 
de  son  père,  décédé  ab  intestat,  devient 
propriétaire  à  titre  d'hérédité  de  terres 
tenues  en  franc  et  commun  sooage,  et 
œ,  en  vertu  du  droit  d'aînesse,  lequel 
est  un  des  incidents  de  cette  tenure,  et 
peut  maintenir  une  action  pétitoire  pour 
le  recouvrement  de  telles  terres. 


Judgment  rendered  the  Srd.  of  November,  1867. 

The  plaintiff,  the  late  Sir  James  Stuart,  Baronet,  insti- 
tuted an  action  against  the  defendant,  under  the  Act  14  and 
15  Vic.,  c.  92,  in  the  Circuit  Court,  at  Stanstead,  to  recover 
the  possession  of  a  parcel  of  land,  and  its  appurtenances, 
in  the  township  of  Bamston,  in  the  said  Circuit.  The 
plaintiflf  derived  his  title  from  François  Languedoc,  who 
was  the  patentee  of  the  land  in  question,  the  letters  patent 
bearing  date  SOlh  June,  1827.  The  letters  patent  were  set 
oat  in  the  declaration,  as  well  as  the  deed  from  Languedoc  to 

(1)  Vide  Lawrence  and  Stuart,  6,  L.  C.  Rep ,  294.  In  this  case  of  Lawrence 
aadStnart,  the  Court  directed  that  the  rents,  issues  snd  profits,  and  the  oompen- 
satioa  for  betterments  should,  as  in  this  case,  be  ascertained  by  an  expertise— hen 
tbe  tnalogy  between  the  two  oases  oeases.  In  the  case  of  Lawrence  and  Stuart,  the 
appellut  was  a  possessor  bi  good  faith,  holding  under  a  lease  from  the  Grown  ;  in 
the  pfesent  eaae,  ike  defendant  waa  a  mere  squatter,  without  title  or  color  of  title. 
Kd.LC.B«p.  ^ 
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the  plaintiff,  and  authentic  copies  of  the  titles  were  pro- 
duced in  the  cause.  The  demand  was  for  possession,  for 
the  rents,  issues  and  profits,  and  for  damages. 

Subsequently  to  the  institution  of  the  action,  and  beiore 
issue  was  joined,  the  plaintiff  died,  and  Sir  Charles  James 
Stuart,  Baronet,  as  the  eldest  son  of  the  plaintif}',  who  died 
intestate,  took  up  the  instance^  and  filed  the  documentary 
evidence  proving  his  quality  as  such  eldest  son. 

The  defendant  pleaded  by  several  exceptions  : 

lo.  That  he  had  possessed  the  land  peaceably  and  openly 
for  thirty  years  and  more,  and  had  acquired  title  by  pres- 
cription, 

2o.  That  the  plaintiflPs  title  had  never  been  perfected  by 
tradition. 

So.  That  he  had  made  valuable  improvements  in  clearing 
and  improving  the  land,  and  in  the  erection  of  buildings 
of  the  value  of  £250,  and  prayed  that  if  the  plaintiff  were 
declared  proprietor,  the  defendant  might  be  authorized  to 
retain  possession  of  the  land  until  he  was  paid  for  bis  im- 
provements.  ^ 

4o.  That  he  had  made  valuable  improvements  in  build- 
ings, and  asked,  in  the  event  of  the  plaintifl's  being  adjudged 
the  proprietor,  to  be  permitted  to  remove  the  buildings. 

To  these  several  exceptions  was  added  the  general  issue. 

The  parties  went  to  proof,  and  the  plaintiff  established 
his  titles,  and  his  quality  as  heir,  as  above  iQentioned,  and 
further  made  proof  by  witnesses  of  the  value  of  the  rents,, 
issues  and  profits,  during  the  occupation  of  the  defendant. 

The  defendant  adduced  evidence  to  establish  that  he  had 
occupied  the  land  in  question  for  some  fifteen  years,  and 
that  he  had  erected  buildings  upon  it  worth  £125,  and  had 
cultivated  it  in  a  husbandlike    manner,    and  greatly  inok- 
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proved  it  ;  the  iraprovements  were  i-ariously  estimated  by 
the  witnesses,  from  £200  to  £260.  Jhe  defendant  neither 
pleaded  or  proved  any  title  to  the  land,  or  permission  to 
occupy  from  the  proprietor. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  law 
did  not  confer  upon  a  possessor  in  bad  faith  the  right  to  re- 
cover any  sum  for  improvements  upon  land  which  he  had 
improved  without  the  consent  or  knowledge  of  the  pro- 
prietor, and  the  most  that  could  under  any  circumstances 
be  conceded  to  him,  was  to  compensate,  by  his  improve- 
ments, the  rents,  issues  and  profits,  and  if  the  value  of  such 
improvements  exceeded  the  rents,  he  had  no  claim  to  be 
reimbursed  therefor.  That  the  defendant  in  this  case  was 
not  of  the  class  of  possessors  described  by  Pothier  (1),  as 
"  excusable^  "  but  of  the  class  to  whom  the  law  accords  no 
indulgence.  "  II  y  a  une  mauvaise  foi  caractérisée  crimi- 
"  nelle,  telle  que  celle  d'un  usurpateur,  qui  a  profité  de  la 
"  longue  absence  d'un  propriétaire,  ou  de  la  minorité  d'un 
"  propriétaire  qui  n'avait  point  de  défenseur,  pour  se  mettre 
"  sans  aucun  titre  en  possession  d'un  héritage  ;  un  tel  pos-  . 
"  sesseur  de  mauvaise  foi,  doit  être  traité  avec  toute  la 
"  rigueur  du  droit  ;  il  ne  mérite  aucune  indulgence,  et  on 
"  ne  doit  point  en  conséquence  lui  faire  raison  des  amé- 
"  liorations  qu'il  a  faites  à  l'héritage  pendant  qu'il  le  pos- 
"  sédait.  " 

The  defendant  contended  on  the  contrary,  that  it  rested 
with  the  discretion  of  the  Court,  to  determine  each  case 
according  to  its  actual  merits,  and  to  consider  the  nature 
and  extent  of  the  improvements  made  by  the  possessor,  and 
when  the  improvements  were  of  a  nature  to  render  the  pro- 
perty of  far  greater  value,  that  the  possessor  in  bad  faith, 
as  well  as  the  possessor  in  good  faith,  should  be  compen- 
sated "  jusqu'à  concurrence  de  ce  que  la  chose  se  trouve 
"  plus  précieuse*  " 

(I)  Droit  de  Piopxiété,  No.  350. 
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Short,  Justice  : — This  is  an  action  pétitoire  for  the  re- 
covery of  a  parcel  of  land  and  its  appurtenances,  in  Bam- 
ston.  The  plaintiff,  the  late  Chief  Justice  Sir  James  Stuart, 
derives  from  one  François  Languedoc  who  was  the  patentee 
of  the  land  in  question.  Before  issue  joined,  the  plaintiff  died 
and  Sir  Charles  James  Stuart  has  taken  up  the  instance  aa 
the  eldest  son  of  the  plaintiff.  His  quality  has  been  esta- 
blished, and  the  defendant  has  not  pleaded  to  the  instance^ 
and  has  neither  admitted  or  denied  the  pretensions  of  the 
plaintiff  par  reprise  (PinsCance  to  represent  his  father. 
Upon  this  point,  I  entertain  no  doubt  ;  my  opinion  has  been 
for  many  years  settled  upon  this  question.  The  free  and 
common  soccage  tenure  is  peculiarly  an  English  tenure, 
and  when  introduced  into  this  Province,  it  was  introduced 
with  all  its  incidents. 

The  whole  course  of  policy  of  the  Imperial  Government 
from  the  Capitulation,  in  1760,  downward,  indicated  un- 
mistakeably  the  intention  to  introduce  this  tenure,  with  its 
incidents,  into  Canada,  so  far  as  related  to  lands  not  pre- 
viously conceded  and  held  under  a  different  tenure. — With- 
out entering  upon  the  mooted  point,  whether  the  surrender 
of  the  Canadian  inhabitants,  without  other  condition  res- 
pecting their  civil  rights,  than  that  "  they  became  subjects 
of  the  King,  "  introduced  the  whole  body  of  English  law 
and  this  tenure  with  the  rest,  the  subsequent  legislation  of 
the  Imperial  Parliament,  clearly  and  explicitly  introduces 
this  tenure  with  its  distinctive  peculiarities  as  known  in 
England.  The  proclamation  of  1763  was  treated  by  the  Im- 
perial Parliament  as  having  the  force  of  law,  because  it  was 
repealed,  which  could  not  have  been  necessary  had  it  been  of 
no  legal,  binding  force.  The  French  civil  law  was  re-enacted^ 
not  declared^  to  be  in  force,  and,  as  an  exception,  lands 
granted  in  free  and  common  soccage  were  not  to  be  subject 
to  the  French  civil  law.  This  exception  proves,  if  the  lan- 
guage is  not  totally  devoid  of  meaning,  that,  in  the  intend- 
ment of  the  body  legislating,  English  laws  were  prior  to 
that  time  in  force  in  Canada  respecting  lands  granted  in 
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free  and  common  soccage,  and  that  the  French  civil  law 
was  not  in  force,  otherwise  an  introductory  law  was  unne- 
cessary, and  that  thereafter  no  change  was  contemplated 
in  respect  to  the  laws  regulating  this  tenure. 

The  Imperial  Act  6th.  Geo.  IV,  c.  59,  declares  that  all 
lands,  theretofore  granted,  and  thereafter  to  be  granted,  in  free 
and  common  soccage  in  this  Province,  "  shall  by  such  gran- 
tee, their  heirs  and  assigns,  be  held,  granted,  bargained, 
sold,  aliened,  conveyed  and  disposed  of,  and  may  and 
shall  pass  by  descent^  in  such  manner  and  form,  and 
upon  and  under  such  rules  and  restrictions  as  are  by 
the  law  of  England  established  and  in  force  in  reference 
to  the  grant,  bargain,  sale  and  alienation,  conveyance,  dis- 
posal or  descent  of  lands  holden  by  the  like  tenure  therein 
situate,  or  to  the  dower  or  other  rights  of  married  women 
in  such  lands  and  not  otherwise.  "  There  are  several  other 
acts  in  which  the  laws  regulating  this  tenure,  are  clearly 
recognized  ;  but  to  my  mind,  the  last  above  cited  act  needs 
no  explanation  or  corroboration,  it  is  of  itself  as  clear  and 
explicit  as  explanation  can  make  it.  Holding  then  that  the 
tenure  was  introduced  by  the  proclamation  of  1763,  con- 
firmed by  the  Quebec  Act,  and  formally  declared  and 
enacted  by  the  Tenures  Act,  and  as  in  the  particular  of  des- 
cente it  has  suffered  no  modification  by  our  legislation^ 
I  must  conclude  that  the  plaintiff',  par  reprise  dHnstance^  as 
the  eldest  son,  is  seized  of  the  lands  of  his  father,  deceased 
intestate,  and  has  a  right  to  take  up  the  instance  in  this  cause. 
This  point  determined,  the  matters  in  issue  between  the 
parties  to  this  cause,  remain  to  be  considered.  Res- 
pecting the  second  objection  of  the  defendant,  want  of  tra- 
dition ;  when  as  in  this  instance  the  plaintiff  traces  his  title 
to  its  source,  the  letters  patent,  he  has  the  benefit  of  the 
rights  of  his  auteurs.  Actual  physical  tradition  from  his 
immediate  auteur  to  him  is  unnecessary.  None  of  the  other 
objections  of  the  defendant  deserve  particular  remark, 
except  the  demand  for  compensation  for  improvements. 
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The  improvements  as  established  by  the  witnesses  on 
both  sides,  are  of  a  substantial  character  and  have  rendered 
the  real  property  of  much  greater  value.  The  Courts  have 
been  reluctant  .to  grant  to  a  possessor  de  mauvaise  foi  com- 
pensation for  improvements  beyond  the  value  of  the  rents 
and  profits.  Polhier  inclines  to  this  opinion  as  a  general 
rule.  He  admits  however,  that  Cujas  is  of  a  different  opi- 
nion, and  further  say»  :  "  Dans  notre  pratique,  on  laisse  à 
"  la  prudence  du  juge  à  décider^  suivant  les  différentes  cîr- 
"  constances,  si  le  propriétaire  doit  rembourser  le  posses- 
"  seur  de  mauvaise  foi,  des  impenses  utiles,  jusqu'à  con- 
"  ôurrence  de  ce  que  l'héritage  revendiqué  en  est  devenu 
"plus  précieux."  Although  the  present  case  is  unlike 
the  exceptions  cited  by  Pothier,  when  the  possessq^  dt  mau- 
vaise foi  may  be  compensated  for  improvements,  when  he 
is  treated  as  "  excusable^  "  in  my  judgment,  the  peculiar 
circumstances  of  this  country  as  a  new  country,  the  manner 
in  which  large  tracts  of  land  have  been  granted,  by  which 
great  uncertainty  and  difficulty  attend  in  many  cases  the 
ascertaining  of  titles,  and  the  encouragement  always  ex- 
tended by  our  government  to  actual  settlers,  afford  sufficient 
reasons  to  render  the  possession  "  excusable  "  to  the  extent 
necessary  to  ençible  the  possessor  to  receive  compensation  for 
the  excess  of  his  improvements  beyond  the  rents.  Besides,  it 
is  founded  in  justice  and  based  upon  the  recognized  maxim 
of  the  civil  law  :  "  Neniinem  cequum  est  cum  allerins  detri- 
memo  locupletari.  " 

This  subject  is  well  discussed  in  Guyot's  Répertoire,  vbo. 
"  Amélioration,  "  in  which  amongst  other  things  is  found 
the  following  :  "  Nous  pouvons  donc  établir  pour  règle  cer- 
"  taine  que  le  propriétaire  qui  Revendique  un  fonds,  ne  doit 
"  jamais  s'enrichir  aux  dépens  du  possesseur  de  bonne  oa 
"  mauvaise  foi,  n'importe  de  quelle  manière  cette  maxime 
"  doit  être  mise  en  usage.  "  The  plaintiff,  par  reprise  dHn- 
stance^  must  be  declared  proprietor  and  must  have  posses- 
sion of  the  land,  upon  paying  the  defendant  the  excess  of 
the  value  of  the  betterments  beyond  the  rents. 
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The  judgment  rendered  in  the  Circuit  Court  on  the  3rd. 
January,  1856,  is  as  follows  : 

The  Court  having  heard  the  parties,  etc.,  dismissing  the 
several  pleas  of  prescription  pleaded  by  the  defendant  in 
fact  and  in  law,  adjudges  and  declares  the  late  Sir  James 
Stuart  to  have  been  prior  to  and  at  the  time  of  the  institu- 
tion of  the  present  actioti,  and  up  to  the  time  of  his  decease, 
the  only  lawful  owùer  and  proprietor  of  the  land  and  pre- 
mises described  in  the  declaration  in  this  cause  filed,  to 
wit  :  the  north  portion  of  the  south  half  of  lot  number 
twenty-six,  in  the  third  range  of  lots  in  the  said  township 
of  Bamston,  bounded  on  the  north  by  the  north  half  of  said 
lot  of  land  now  leased  by  the  plaintiff  to  one  Richard 
Baldwin,  and  on  the  south,  by  the  southern  portion  or  fifty 
acres  of  said  lot  now  leased  by  plaintiff  to  Michael  Lark, 
the  said  portion  of  said  lot  containing  fifty  acres  more  or 
less  ;  and  that  on  the  demise  of  said  Sir  James  Stuart,  the 
said  Sir  Charles  James  Stuart,  as  the  eldest  son  and  heir  of 
the  said  Sir  James  Stuart,  became,  was  and  is  the  only  law- 
ful owner  and  proprietor  of  the  said  land  and  premises  ;  but 
inasmuch  as  it  appears  that  the  said  defendant  has,  during 
his  occupation  of  the  said  land  and  premises,  expended  the 
sum  of  two  hundred  aud  fifty  pounds  currency,  in  making 
useful  and  valuable  improvements  and  ameliorations,  on 
said  land  and  premises,  which  have  augmented  the  value 
thereof,  and  that  of  said  sum  of  two  hundred  and  fifty 
pounds,  after  deducting  therefrom  the  rents,  issues  and  pro- 
fits of  the  said  land  and  premises,  there  remains  a  balance 
of  four  hundred  and  thirty  two  dollars  still  unpaid  to  said 
defendant  :  The  Court  condemns  the  defendant  to  restore 
and  deliver  up  to  the;  said  Sir  Charles  James  Stuart,  the 
said  land  and  premises  within  twenty  days  from  and  after 
the  service  upon  him  of  the  present  judgment,  on  the  con- 
dition that  the  àaid  Ôir  Charles  James  Stuart  do  first  pay 
and  reimburse  to  him  said  defendapt  the  said  sum  of  four 
hundied  and  thirty  two  dollars,  authorizing  the  said  defen- 
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dant  to  retain  the  possession  of  the  said  land  and  premises 
until  the  said  sum  of  four  hundred  and  thirty  two  dollars 
shall  be  paid  and  reimbursed  to  him,  etc. 

This  judgment  was  appealed  from  to  the  Superior  Court, 
particularly  that  portion  of  the  judgment  awarding  compen* 
sation  for  betterments.  The  Superior  Court,  composed  of 
Mondelet,  Charles,  and  Badgley,  Justices,  confirmed  the 
decision  respecting  the  right  of  the  defendant  to  recover 
compensation  for  his  betterments,  but  held  that  the  same  had 
been  illegally  proved  by  witnesses,  and  ordered  the  rents, 
issues  and  profits,  and  the  improvements  to  be  estimated 
by  experts. 

The  judgment  of  the  Superior  Court,  which  was  rendered 
on  the  24th.  January,  1857,  is  as  follows  : 

The  Court  considering  that  before  finally  adjudging  upon 
the  pretensions  of  the  respective  parties  in  this  cause,  it  is 
expedient  that  the  useful  and  valuable  improvements  and 
ameliorations  made  by  the  defendant  during  his  occupancy 
of  said  lot  of  land  and  premises  in  the  declaration  men- 
tioned, as  the  same  are  mentioned  and  referred  to  in  the 
pleadings  in  this  cause,  should  have  been  had  and  ascer- 
tained,—doth  order  and  direct  that  the  judgment  rendered  in 
this  cause  by  the  Circuit  Court,  on  the  third  day  of  January- 
last,  be  set  aside  quant  à  présent^  and  in  respect  to  the 
adjudication  thereby  with  respect  to  the  improvements  and 
ameliorations  ;  and  the  Court  here  doth  order  that  the 
record  be  remitted  to  the  said  Court,  and  that  by  experts  to 
be  named  by  the  parties  in  the  usual  manner,  within  fifteen 
days  of  the  rendering  of  this  judgment,  in  failure  thereof 
by  the  Honorable  the  resident  Judge  in  the  district  of  Saint 
Francis,  on  the  application  of  either  of  said  parties,  after 
notice  duly  given  to  the  other  of  them  or  his  attorney  cui 
litem^  the  said  experts  to  name  a  third  expert  or  umpire  in 
case  of  difference  of  opinion  between  them,  or  by  the  Judge, 
on  their  disagreeing  on  the  nomination  of  such  umpire  or 
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third  expert,  the  said  improvements  or  ameliorations  made 
as  aforesaid  by  said  defendant  during  the  time  of  his  occu- 
pation of  said  lot  of  land  and  premises,  shall  be  valued 
and  ascertained,  together  v^ith  the  value  of  the  rents,  issues 
and  profits  of  the  said  lot  and  premises  by  the  said  defen- 
dant during  his  said  occupation,  and  report  the  same  to  the 
said  Circuit  Court,  on  or  before  the  first  day  of  the  session 
of  the  said  Court,  in  the  month  of  May  next,  to  be  pro- 
ceeded and  adjudged  upon  by  the  said  Circuit  Court  ac- 
cording to  law,  the  costs  upon  this  appeal  to  abide  the  final 
judgment  to  be  rendered  in  this  cause. 

The  expertise  was  subsequently  had,  and  final  judgment 
was  rendered  in  the  Circuit  Court,  in  the  same  terms  as 
the  former  judgment,  homologating  the  report  of  experts  and 
awarding  to  the  defendant  £130  for  compensation  for  impro- 
vements, being  the  amount  ascertained  by  the  said  experts, 
after  deduction  of  the  rents,  issues  and  profits  of  the  land 
during  his  occupancy  thereof,  and  granting  him  permission 
to  retain  possession  till  this  sum  was  paid. 

Sanbokk,  J.  S.,  for  plaintiff. 

Terbill,  T.  Lse,  for  defendant. 
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No.  2343. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Bowen,  Chief-Justice. 

Mabchildon, •  •  •  • Plaintiffs 

vs. 
MooNEY) Defendants 

and 
The  Quebec  Building  Society,..   Opposant^ 

and 
Little^...» • • Opposant. 


Held  :  -That  costs  of  action,  as  acces- 
sory of  the  principal,  rank  before  «n  hy- 
pothecary claim,  registered  8ubscqa«ntly 
to  the  obligation  for  the  amonnt  of  which 
Judgment  has  been  rendered,  but  pre- 
viously to  the  judgment  condemning  the 
defendant' to  the  payment  of  costs. 


Jugé  :— Que  des  frais  d'action,  comme 
aeeessoire  du  principal,  priment  une  ré- 
clamation hypothécaire,  enregistrée  sub* 
séquemment  à  l'obligation  sur  laquelle  le 
jugement  a  été  rendu,  mais  antérieurt* 
ment  an  jugement  qui  a  condamné  le  dé- 
fendeur au  paiement  de  fhiis. 


Judgment  rendered  the  8th  of  March,  1858. 

The  cause  was  submitted  to  the  Court  upon  the  contesta- 
tion of  a  report  of  distribution. 

The  Quebec  Building  Society  filed  an  opposition  afin  de 
conserver  for  the  sum  of  £63  7,  amount  of  a  judgment  ren- 
dered against  the  defendant  upon  the  6th  October,  1857, 
andenregistered  the  3lstoftbesame  montb,andfor£8  2  0, 
the  amount  of  costs  awarded  by  the  judgment.  The  action 
in  which  the  judgment  had  been  rendered  was  founded 
upon  a  deed  of  obligation  by  the  defendant's  auteur  ia 
favor  of  the  Quebec  Building  Society,  dated  the  16th  March^ 
1850,  and  enregistered  the  next  day. 

Little's  opposition  was  founded  upon  a  judgment  render- 
ed against  the  defendant  on  the  18th  of  April,  1857,  and 
registered  on  the  28th  of  May  following. 

By  the  report  of  distribution,  the  Quebec  Builaing  So- 
ciety were  collocated  in  preference  to  Little  for  £63  7, 
amount  of  the  principal  claimed  by  him,  and,  upon  the  ba- 
lance of  the  proceeds.  Little  was  collocated  to  the  exclusion 
of  the  Quebec  Building  Society's  claim  for  £8  2  7,  the  costs 
a/oresaid. 
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TissTER,  for  the  Quebec  Building  Society  : — Contested  the 
report  upon  the  ground  that  the  costs  were  an  accessory  to 
the  principal  obligation,  end  that  the  obligation  having  been 
enregistered  before  the  rendering  of  the  judgment  men- 
tioned in  Little's  opposition,  the  Quebec  Building  Society 
had  a  right  to  be  collocated  for  its  costs  in  preference  to 
Little,  and  he  maintained  that  by  a  provtso  in  the  80th 
clause  of  the  ordinance  4th  Vict.,  ch.  SO,  it  was  enacted 
that  cofets  ol  suit  would  carry  with  it  an  hypothec,  without 
express  mention  of  the  amount  of  costs  .in  the  registration, 
that  it^  followed  from  this  principle,  that  the  costs  were 
considered  as  an  accessory  of  the  principal  ;  therefore,  in 
the  present  cause,  the  obligation  in  favor  of  the  Quebec 
Building  Society  being  registered  before  the  judgment  of 
Little,  the  costs  awarded  to  the  Quebec  Building  Society  must 
precede  Little's  collocation.  That  the  opinion  prevailing 
heretofore  that  costs  ought  to  carry  hypothec  only  from  the 
date  of  the  registration  of  the  judgment  was  founded  upon 
the  commentaires  of  writers  on  the  article  2148  of  the  Code 
Napoleon  ;  but  it  was  there  enacted  that  no  hypothec  would 
eidst  for  costs,  except  when  the  specific  amountof  costs  was 
registered,  making  it  a  principal  by  itself  instead  ol  an 
accessory.  The  difference  between  the  two  rules  was  well 
explained  by  Troplong  (1). 

Campbisll,  for  Little  : — Contended  that  if  the  pretension 
of  the  Quebec  Building  Society  were  maintained,  it  would  be 
supporting  a  doctrine  diametrically  opposed  to  the  whole  of 
the  principle  upon  which  the  registry  ordinance  was  found- 
ed— namely,  publicity  and  specialty^  that  the  principle  the 
Qaebec  Building  Society  was  contending  for  was  :  "  That 
"  a  posterior  enregistered  hypothec  should  take  precedence 
"  of  an  anterior  one  duly  registered."  That  one  of  the 
three  principles  laid  down  in  the  20th  section  of  the  registry 
ordinance,  was  that  the  sum  of  money  intended  to  be  secur- 

(1)  PriTtlèges  et  Hypothèques,  2nd  vol.,  Edition  Belge,  page  106,  No  702  :— 
Arrêta  de  Lamoignon,  t.  2,p.  123:-  Louet,  Lettre  I).,  sec.  42^— Persil  Régime  Hypo- 
th<eaire,  art.  5156. 
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ed  by  the  hypothec  should  be  specified  therein,  and  that 
these  costs  not  being  a  tacit  hypothec  under  the  29th  section 
of  the  ordinance,  were  no  exception  to  the  general  rule  laid 
down  by  the  20th  section,  and  consequently  could  not  take 
precedence  of  the  deed  of  obligation,  and  that  this  point 
had  already  been  settled  by  this  Court  favorably  to  the  pre- 
tensions of  Little  in  a  case  at  X]\e  hearing  of  which  his 
honor  the  Chief-Justice  presided,  namely,  in  the  case  of 
Morin  vs.  Daly,  most  fully  reported  in  the  Lower-Canada 
Reports,  vol.  6,  p.  48. 

Judgment  : — The  contestation  maintained  and  the  pro- 
thonotary  ordered  to  amend  the  report  so  as  to  give  the 
Quebec  Building  Society  a  preference  for  the  said  costs. 

ANDREWS,  Campbell  and  Ahdrsws,  for  Little, 

Tessier,  for  Quebec  Building  Society. 
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COUR  DE   CIRCUIT.— QUEBEC. 
Présent: — Chabot,  Juge. 

C  Paquet  et  aly •   Requérants. 

No.  9.  ]  et 

(  RoBiTAiLiiS  etcUj • Intimés. 


Bobiunio,  préfet  dn  comté  do  Québec, 
frétait  nommé  lai-mèmo  poar  présider 
l'éltetioD  monicipale  de  Charlesbonrg,  et 
ao  joar  indiqaé,  Cblackemeyer,  le  plas 
ancien  Juge-de-Paix,  prétendant  qae  la 
Bomination  de  Bobitaillo  était  illégale, 
l'était  emparé  de  force  de  la  présidence, 
•t  aTiit  procédé  à  une  élection,  aidé  d'nn 
parti  qui  arait  ezpnleé  BobitaiUe  de  la 
ehaabre  da  poil  ;  ce  dernier  ayait  de  eon 
eûti  proeédé  à  nne  élection  dans  one  pièce 
rÔRiM  hon  la  présence  de  la  msOorité  des 
eleetevre,  et  après  avoir  enregistré  qnatre 
votes,  arait  déclaré  son  élection  doee  à 
eaoïe  dn  trouble  : — 

Jugé:— lo.  Qae  Glaekemeyer  n'avait 
point  droit  de  s'emparer  de  la  présidence, 
qoaad  bien  môme  la  nomination  de  Bobi- 
taiUe eut  été  illégale,  et  qu'en  conséquence 
l'éleotion  faite  par  lui  était  nulle. 

2o.  Que  le  plus  ancien  Juge- de-Paix 
n'a  droit  de  présider  qu'en  l'abeenoe  de  la 
panonne  nommé  par  le  préfet. 

3o.  Qae  l'clectton  faite  par  Robitaille 
était  nulle  comme  ajaat  été  faite  hors  la 
présence  de  la  majorité  des  électeurs  as- 
•emblée,  et  après  un  commencement  de 
rotat  on  terminée  prématurément 


Robitaille,  warden  of  the  eountj  of 
Quebec,  had  appointed  himself  to  preside 
the  municipal  election  of  Charlesbouii^, 
and  on  the  day  fixed,  Glackemejer,  the 
senior  Justice  of  the  Peace,  atsamiog  that 
the  nomination  of  Robitaille  wae  illega^, 
had  forcibly  installed  himself  as  president, 
aiid  had  proceeded  with  the  election,  as- 
sisted by  a  party  who  had  expelled  Robi- 
taille from  the  polling  place  ;  Robitaille 
on  his  part  had  proceeded  with  an  election 
in  an  adjoining  room,  without  the  pre- 
sence of  Uie  majority  of  the  elec'ors,  and 
after  polling  four  votes,  had  declared  his 
election  closed  by  reason  of  violence  : — 

Held:— lo.  That  Glaekemeyer  had  no 
right  to  instal  himself  as  president,  even 
admitting  the  illegality  of  RobitaiUe's 
appointment,  and  that  therefore  the  elec- 
tion presided  over  by  him  was  void. 

2o.  That  the  senior  Justice  of  the  Peace 
can  only  preside  in  the  absence  of  the  per- 
son appointed  by  the  warden. 

3o.  That  the  election  presided  over  by 
Robitaille  was  void  inasmuch  as  it  had 
taken  place  in  the  absence  of  the  majority 
of  the  electors  aasembled,  and  had  been 
prematurely  terminated  after  the  polling 
had  commenced. 


Jugement  rendu  le  26  Mars  1858. 

Les  requérants,  par  leur  requête  basée  sur  les  disposi- 
tions de  la  18me.  Viet.  cap.  100,  sec.  35,  (Acte  des  muni- 
cipalités et  des  chemins  du  Bas  Canada  de  1855)  deman- 
daient que  l'élection  de  Robitaille,  et  autres,  comme  con- 
seillers municipaux  de  la  paroisse  de  Charlesbourg  fut  dé- 
clarée nulle.  Ils  alléguaient  comme  principale  raison 
que  le  préfet  du  comté  de  Québec  n'avait  point  nommé  une 
personne  pour  présider  l'élection,  et  qu'en  conséquence, 
Edouard  Glaekemeyer,  écuyer,  avait  pu  légalement  prési- 
der celte  élection,  et  que  de  fait  sous  sa  présidence,  comme 
le  plus  ancien  juge  de  paix,  sept  conseillers,  autres  que  les 
intimés,  avaient  été  dûment  élus.     Ils  ajoutaient  que  Pé- 
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lection  des  intimés,  faite  à  peu  près  dans  le  même  temps, 
et  au  même  lieu,  sous  la  présidence  d'Edouard  Robitaille, 
était  nulle,  parcequ'elle  avait  été  faite  après  celle  présidée 
par  le  juge  de  paix  Glackemeyer,  parceque  Edouard  Ro- 
bitaille n'avait  aucune  qualité  pour  présider,  et  aussi  parce 
qu'il  avait  procédé  clandestinement  et  hors  la  connaissance 
des  électeurs  municipaux.  Ils  concluaient  à  ce  que  l'élection 
de  Robitaille,  et  autres,  fut  déclarée  nulle,  et  à  ce  que 
celle  de  Jérémie  Bédard,  et  autres,  présidée  par  Glacke- 
meyer, fut  déclarée  bonne  et  valable. 

A  cette  requête  les  intimés  répondirent,  entre  autres 
choses,  qu'Edouard  Robitaille,  étant  le  préfet  du  comté, 
avait  dûment  notifié  les  électeurs  municipaux  que  le  onze 
de  janvier  aurait  lieu  l'élection  municfipale  pour  la  paroisse 
de  Charlesbourg,  et  que  lui-même  présiderait  cette  élection  ; 
qu'au  jour  indiqué  il  s'était  rendu  pour  procéder  à  cet  effet; 
qu'Edouard  Glackemeyer,  écuyer,  était  venu  lui  disputer 
la  présidence  en  sa  qualité  de  plus  ancien  juge  de  paix, 
prétendant  que  la  nomination  de  Robitaille  était  illégale,  et 
s'était  emparé  de  force  du  local  où  devait  se  faire  la  dite 
élection,  et  avait  illégalement  procédé  à  élire  Jérémie 
Bédard,  et  autres  ;  qu'expulsé  violemment,  Robitaille  avait 
procédé  à  Télection  des  intimés  dans  une  autre  pièce, 
laquelle  élection  s'était  faîte  unanimement,  que  la  préten- 
tion du  dit  Glackemeyer  de  présider  était  illégale,  attendu 
que  le  plus  ancien  juge  de  paix  n'a  droit  de  présider  que 
lorsque  la  personne  nommée  par  le  préfet  est  absente. 
Les  requérants  n'étaient  pas  les  sept  conseillers  élus  sous 
la  présidence  de  Glackemeyer  mais  dix  personnes  se  disant 
électeurs  et  autorisées  par  le  dit  acte  des  municipalités  et 
des  chemins,  35  sec.  2me  sous  sec,  à  poursuivre  telle  con- 
testation. Le  reste  des  faits  de  la  cause  et  des  questions 
qu'elle  a  présentées  apparaissent  suffisamment  dans  les 
observations  du  juge. 

Chabot,  Juge  : — Une  assemblée  des  électeurs  de  la  mu- 
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nicipalité  de  Charlesbourg  fut  convoquée  par  Ed.  Robi* 
taille  comme  préfet  du  comté  de  Québec. 

Cette  convocation  parait  régulière  ;  au  moins  personne 
ne  s'en  plaint. 

Par  cette  convocation  le  même  Ed.  Robitaille  est  nommé 
poor  présider  à  cette  assemblée  ;  un  parti  des  électeurs,  après 
consultation  sans  doute,  croient  que.  Robitaille  n -a  pas  droit 
de  présider  l'assemblée  et  s'adressent  à  Ed.  Glaekemeyer, 
juge  de  paix,  qui  partage  leur  croyance. 

Le  jour  de  l'assemblée^  le  11  janvier  1858,  M.  Glaeke- 
meyer avec  quelques  électeurs,  se  rend  au  lieu  de 
l'assemblée  et  trouve  Robitaille  avec  son  Greffier  préparé 
à  présider  l'assemblée,  M.  Glaekemeyer,  comme  le  plus 
ancien  juge  de  paix,  prétend  que  c'est  à  lui  de  présider  ; 
Robitaille  persiste  dans  sa  présidence  ;  Glaekemeyer  in- 
siste de  son  côté  ;  et  sur^e,  Robitaille  assermenté  des  cons- 
tables spéciaux  et  les  commande  de  mettre  Glaekemeyer  à 
la  porte,  les  constables  se  mettent  en  devoir  d'expulser 
Glaekemeyer  ;  il  s'en  suit  du  tumulte  et  une  lutte  ; 
Glaekemeyer  est  mis  à  la  porte. 

Quelques  instants  après  Glaekemeyer  rentre  suivi  d'un 
plus  grand  nombre  d'électeurs  qui  Se  pressent  vers  la  table 
où  était  Robitaille,  on  dit  à  Glaekemeyer  de  ne  pas  craindre 
qu'on  peut  le  défendre  ;  la  foule  repousse  Robitaille  qui  est 
frappé,  et  poursuivi  dans  la  chambre  voisine. 

Voilà  les  faits  principaux  et  sur  lesquels  les  deux  parties 
s'accordent  ;  c'est-à-dire  que  leur  preuve  réciproque  donne 
le  même  résultat.  Sur  ce  dernier  fait  il  y  a  quelque  diffé- 
rence dans  les  témoignages  :  des  témoins  disent  qu'on  a 
crié  tue,  tue,  écrase  ou  étouffe  le,  en  parlant  de  Robitaille, 
et  un  témoin  même  va  à  dire  que  c'est  Glaekemeyer  qui  a 
proféré  ce  langage.  La  Cour  croit  que  d'après  tous  les  faits 
constatés,  ce  témoin  peut  se  tromper  et  se  trompe  réelle- 
ment. Mais  cela  ne  peut  influer  sur  le  jugement  de  la  Cour. 
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La  Cour  ne  peut  que  regretter  des  scènes  semblables  à  la 
présente  qui  font  peu  d'honneur  à  ceu3c  qui  y  ont  pris  part. 
La  Cour  a  vu  surtout  avec  regret  qu'un  officier  public  tel 
que  M.  RobitaîUe,  le  préfet  d'un  comté,  un  juge-de-paix, 
représentant  la  puissance  publique  dans  une  occasion  aussi 
solennelle,  ait  fait  usage  d'un  langage  non  seulement  inu- 
sité, pour  ne  pas  dire  grossier  et  insolent,  envers  M.  Glacke- 
meyer  et  quelques  électeurs  de  la  municipalité,  mais  déro- 
gatoire à  la  dignité  de  la  charge  qu'il  exerçait  alors. 

Mais  venons  directement  aux  questions  que  la  Cour  doit 
décider  : 

Les  requérants  ont-ils  raison  de  dire  que  Jérémîe  Bédard, 
et  autres,  ont  été  élus  légalement  conseillers  de  Charles- 
bourg? 

Ou  bien,  sont-ce  les  intimés  ? 

Ou  bien,  l'élection  présidée  et  faite  par  Glackmeyer  est- 
elle  légale  ou  non  ? 

M.  Robitaille  a-t-il  fait  une  élection,  et  la  dite  élection 
edt-elle  légale  ? 

En  un  mot  y  a-t-il  eu  une  élection  légale  faite  le  11  jan- 
vier ou  non  ? 

D'abord  prenons  l'élection  alléguée  avoir  été  faite  par 
Robitaille. 

M.  Robitaille  ayant  été  repoussé  dans  la  chambre  voi- 
sine de  celle  du  poil,  procède  à  une  élection  en  présence 
de  quelques  électeurs,  dans  une  chambre  autre  que  celle  du 
poil.  Les  éleciteurs  dans  la  chambre  du  poil  n'en  ont  au- 
cune connaissance  et  il  proclame  les  intimés  dûment  élus 
unanimement,  et  les  intimés  prétendent  que  cette  élection 
est  bonne  et  légale.  La  Cour  ne  peut  partager  l'opinion 
des  intimés.  D'abord  cette  élection  est  subreptice  et  non 
faite  en  présence  des  électeurs  mais  à  leur  insu,  d'ail- 
leur  il  n'y  a  que  quelques  témoins,  qui  sont  contredit  par  le 
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livre  de  poil,  qui  disent  que  M.  Robitaille  a  clos  Pélection  à 
cause  du  trouble^  le  livre  est  signé  de  M.  Robitaille  et  de 
son  greffier.  L'élection  est  close  après  l'enregistrement  de 
quatre  voix,  et  aucun  candidat  n'est  proclamé. 

Au  reste  quand  même  le  livre  de  poU  dirait  que  les  inti> 
mes  ont  été  proclamés  élus,  on  ne  pqiirrait  s'empêcher  de 
dire  que  ce  n'est  pas  une  élection,  mais  un  semblant  d'élec- 
tion. 

L'élection  donc  de  Robitaille  doit  ôtre  mise  de  côté. 

Maintenant  passons  à  l'élection  faite  et  présidée  par  M. 
Glackemeyer  ;  on  a  prétendu  que  M.  Glackemeyer  n'était  • 
pas  domicilié  à  Charlesbourg,  mais  à  Québec,  la  cour  est 
d'opinion  que,  d'après  la  preuve.  M,  Glackemeyer  est  do- 
micilié à  Charlesbourg  et  qu'il  avait  le  droit  d'assister  à 
l'assemblée  des  électeurs  de  Charlesbourg.  Mais  ce  n'est 
pas  là  la  question  principale.  Avait-il  le  droit  de  présider 
l'assemblée  dans  les  circonstances  dont  il  s'agit  ?  M.  Robi- 
taille était  nommé  pour  présider,  c'est  vrai  qu'il  s'était 
nommé  lui-même,  et  l'on  dit  qu'il  n'avait  pas  ce  droit.  La 
Cour  n'est  p«is  appelée  a  décider  si  vraiment  M.  Robitaille 
avait  le  droit  de  se  nommer  ainsi  pour  présider,  puisque  de 
iait  il  n'a  pas  présidé.  Mais  la  Cour  est  appelée  à  décider 
si  M.  Glackemeyer  était  juge  compétent  pour  décider 
cette  question.  La  Cour  est  d'opinion  que  M.  Glackemeyer 
n'était  pas  juge  compétent  Une  personne  était  nommée 
pour  p'iêsider  l'assemblée,  elle  était  en  devoir  de  présider, 
et  ni  M.  Glackemeyer,  ni  aucun  nombre  d'électeurs,  n'avait 
le  droit  par  force  ou  autrement  de  décider  ce  point.  La 
conduite  de  M.  Glackemeyer  est  sans  doute  de  bonne  foi, 
mais  elle  n'en  est  pas  moins  reprochable  et  illégale.  Le 
statut  ne  donne  au  plus  ancien  juge  de  paix  le  droit  de  pré- 
sider qu'en  l'absence  de  la  personne  nommée  par  le  préfet. 
Dans  le  cas  actuel  la  personne  nommée  était  présente.  M. 
Glackemeyer  n'avait  donc  pas  le  droit  de  présider.  La  con- 
duite de  M.  Glackemeyer  et  du  parti  qui  le  soutenait,  pai- 
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sible  en  apparence  au  commencement,  ii'eç  est  p^s  moms 
blâmable.  .  Il  est  bien  évident  que  l'intention  du  parti  était 
d^empêcher  Robitaiile  de  présider,  et  cette  intention  a  été 
mise  à  exécution.  La  Cour  nq,  peut  sanctionner  un  pro- 
.cédé  semblable.  Ce  serait  permettre  à  chacun  de  prendre 
la  loi  en  main  et  se  jrendre  justice  i  soi  même*  De.  là  xvat- 
Uait  des  difficultés,  des  voies  de  faits,  en  un  mol  a&  renver- 
sement de  toute  justice.  Si  M.  Robitaiile  n'avait  pas  le  .droit 
de  présider  les  électeurs  pouvaient  se  faire  rendre  justice 
sans  se  porter  à  des  voies  de  faits.  Si  M.  RobitaiUe  était 
empèc|ié  par  la  force  de  procéder  à  l'élection,  il  avait  son 
remède  en  loi  et  il  n'élait  pas  en  son  pouvoir  d'adopter  le» 
procédés  qu^il  a  suivis,  La  Cour  en  e»t  donc  venue  à  la 
conclusion  que  Sélection  présidée  par  M*  Glackemeyer  est 
illégale,  cômnie  celle  présidée  par  M.  Robitaiile,  et  que 
toutes  deux  doivent  être  déclarées  nulles» 

Le  jugement  est  comme  suit  i — 

La  Cbmr,  ete.  Considérant  qu'une  aseemUée  des  élee* 
teurs  municipaux  de  la  municipalité  de  la  paroisse  de  St.. 
Charles  de  Cfaarlesbourg^  dans  le  comté  de  Québec,  dan» 
le  district  de  Québec,  a  été  dûment  convoquée  par  le  préfiet 
eh  exeicice  du  dit  comté  de  Québec,  pour  l'électioii  de  sept 
conseillers  monlcipaux  de  la  dite  mi;inieipalité,  laquelle 
assemblée  était  fixée  aii  onze  janvier  mil  huitceni  cii^uanle- 

huit  :-*- 

• 

Considérant  que  ladite  convocation  est.  rêguliàie^  et  qu'a- 
vis public  en  a  été  donné  suivant  la  loi  : — 

Considérant  que  d'après  les  faits  résultant  de  la  preuve, 
il  eât  constant  que  lès  nommée  en  la  Requête  des  requérants^ 
savoir:  Jérèmîô  Bédard^  Joseph  Crbaih  Bqilard,  Jacques 
Jobin,  Pierre  Tmdelle,  iean  Ôêlàge  dit  Lavigueur,  Loui» 
Pai'adis  et  Joseph  Villeneuve  n'ont  pas  été. élus  légalemen^l 
conseillers  municipaux  pdu^  la  dite  mui^icipalité,  et  que  le» 
intimés,    savoir:  Edouard'  Robitaiile,  Lewis  Carmichael, 
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Patrick  Humphrey,  Kehè  Bed&rd»  Charles  fohin,  Pierre 
Chaljfoor  et  Etienne  Lefebre,  n'ont  pas  non  plus  été  élus 
légalement  conseillers  municipaux  pour  la  dite  municipa- 
lité, le  dit  JQnr,  onze  janvier  mil  huit  cent  cinquante-huit, 
casse  et  annùllè  l^èléctîdn  faiteVet  tous  et  chaeuns  lespio- 
ôédés  iaits  et.adoptés  au.  ai)j.et  d.'icelle  élection^  le  dit  onze 
janvier  mil  huit  cent  cinquante-huit,  relatifs  à  la  dite  éleo- 
tiim  de  conseillers  municipaux  pour  la  dite  municipalité, 
enccMifonnité  à  la  sus-dite  ccm vocation  et  avis  sus-dit,  et 
casse  et  annulle  la  nomination  et  proclamation  des  per- 
sonnes sus-nommées  pour  êtne  conseillers  municipaux  dé  la 
dite  municipalité,  et  leur  fait  défense,  et  à  chacun  d'eux,  de 
piendre  le  titre  de  tels  conseillers  municipaux  et  d'agir 
comme  tels  ;  et  la  Cour  ordonne  qu'une  nouvelle  élection 
ait  lieu,  i^ms  délai,  suivant  la  loi. 

Et  la  Cour  ordonne  que  chaque  partie  paie  seâ  frais  ;  et  la 
Cour  ordonne  que  copie  du  présent  jugement  soit  signifiée 
an  préfet  du  comté  de  Québec,  à  la  diligence  deé  requé- 
rants. 

Tbsbiks,  pour  les  requéraiKSi 

Taschcbkau,  pour  les  intimés. 
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SUPERIOR  COURT.— DISTRICT  OP  ST.  FRANCIS. 

Before  Day  and  Short,  Justices,  and  Driscoll,  Assistant- 
Judge. 
DuNKERLT,..  .••.••••••••••••  f.  •  •  Plaintiff. 


No.  666.    5 


vs. 


McCarit, • •.••••  Defendant. 


possèdent  >nr  le  même  ooan  d'eau  d* 
places  de  moullxiSi  sur  lesquelles  l'on  ne 
peut  ooDstruire  des  moulins  sans  que  l'un  ne 
fasée  tort  i  l'autre,  le  premier  oooupaat 
doit  avoir  la  preféienoe  et  a  le  droit  de 
demander  que  l'autre  soit  oontraiut  a  dé- 
molir I 


Held  :— That  wben  two  proprielonupoB 
tlie  same  stream  possess  water  powers  of 
whioh  one  cannot  be  improved  without  the 
destruction  of  the  other,  the  first  occupant 
must  hare  the  preference  and  is  entitled 
to  have  an  abatement  of  the  dam  of  the 
other. 


Judgment  rendered  the  27th.  October  1855. 

Short,  Justice  : — The  plaintifi  claims  to  be  the  owner  of 
a  mill  and  mill  site  upon  lot  No.  10,  in  the  sixth  range  of 
Durham,  upon  Black  river  running  through  lots  ten  and 
eleven,  the  latter  lot  being  owned  by  defendant.   The  plain- 
tiff claims  the  right  to  the  free  use  of  his  privilege  tis  the 
first  occupier.  Both  lots  were  derived  from  the  estate  of  the 
late  Thomas  Scott.  Twenty  years  ago  one  Nunns  occupying 
by  permission  of  the  curator  to  Scott's  estate,  built  a  dam 
and  erected  a  saw  mill  upon  the  present  site  of  the  plaintiff's 
dam  and  mills.    About  fifteen  years  ago,  when  Nunns'  mill 
had  gone  into  decay,  one  Morrill  erected  a  dam  upon  the 
site  where  the  defendant's  dam  now  stands  on  lot  No.  11. 
There  is  no  pretension  or  proof  that  Morrill  had  any  rights 
other  than  as  a  squatter,  it  is  in  evidence  that  the  agent  of  the 
proprietor  objected  to  the  erection  of  a  dam  by  Morrill,  and 
never  recognized  No.  1 1  as  possessing  any  mill  privilege.  In 
1849  the  plaintiff  acquired  lot  number  10,  repaired  the  dam 
erected  by  Nunns  and  erected  a  saw  mill  and  TuUing  mill 
upon  the  site.  At  this  time  the  dam  built  by  Morrill  on  lot  No. 
11  had  gone  to  decay,   and  there,  was  no  obstruction  to  the 
working  of  the  plaintifTs  mill.  In  1853  the  defendant  rebuilt 
the  dam  upon  lot  No.  11,  the  plaintiff  protested  against  it 
as  an  infringement   of  his  right    It  has  not  been  clearly 
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deteimined  whether  the  defendant's  dam  was  higler  than 
the  old  one,  this  fact  is,  however,  clearly  proved,  that  after 
the  erection  of  the  defendant's  dam  the  plaintifi's  mill  was  im^ 
peded  by  back  water  and  rendered  useless  to  a  great  extent. 
The  plaintiff  claims,  as  proprietor  of  lot  No.  10,  and  as  pro- 
prietor of  the  water  power  thereon,  as  having  given  an  en- 
hanced price  for  the  land  by  reason  of  such  water  power 
and  as  premier  occupant^  that  he  has  a  right  to  the  unimpe- 
ded use  of  the  said  privilege,  and  demands  abatement  of  the 
obstruction  erected  by  the  defendant 

The  defendant  does  not  make  a  positive  defence,  but  de- 
nies the  right  of  the  plaintiff,  and  avers  that  the  plaintiff's 
damage  arises  from  the  unskilful  construction  of  his  mill, 
the  plaintiff  has  established  by  proof  his  allegations,  and  the 
defendant  has  not  proved  that  he  had  any  privilege  upon 
No*  11,  on  the  contraiy,  it  clearly  appears  in  evidence  that 
it  has  always  been  considered  that  there  was  no  water  power 
upon  No.  11,  and  the  defendant  acquired  the  lot  with  this 
understanding,  and  the  price  of  his  lot  was  estimated  upon 
this  presumption.  An  expertise  has  been  ordered,  and  by 
the  report  it  appears  that  the  plaintifi's  and  the  defendant's 
dams  cannot  coexist,  one  of  them  must  yield  to  the  other.  This 
givee  rise  *to  a  question  of  law  ;  does  the  first  occupation 
of  the  plaintiff  entitle  him  to  the  undisturbed  possession  of 
his  dam  ?  The  Court  think  it  does.  When  two  proprietors 
upon  the  same  stream  possess  water  powers,  one  of  which 
cannot  be  improved  without  the  destruction  of  the  other, 
the  first  occupant  must  have  the  preference,  the  conclusion 
then  is  inevitable,  there  must  be  an  abatement  of  the  defen- 
<lant'sdam,  the  plaintiff  asks  that  the  defendant  be  ordered  to 
remove  his  dam,  and,  in  default  of  his  doing  so,  that  the 
plaintiAbe  permitted  to  do  it.  The  Court  think  that  although 
they  cannot  give  more,  they  can  award  less  than  the  plaintiff 
demadds,  and  consequently  the  judgment  will  be  that  the 
defendant  do,  within  one  month,  remove  his  dam  so  as  to 
leave  the  water  below  the  plaintiff's  mill  to  flow  in  its  origi- 
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nal  ohaniièl,  and,  m  defiuilt  of  his^doikig  aos  that  it  be  takaa 
down  by  the  sbedflT  <rfthis,di8triot  aQd  that  he  dp  pay  £50^ 
damageB  and  casta  of  suit. 

The  following  is  the  judgment  : — 

The  CoQTt  ftc.-^Ckmsîdering  that  the  defendant  balk 
failed  to  prove  any  of  the  matters  and  things  in  his  said  ex- 
ception, inthis  cause  filed,  contained,  and  that  the  plain- 
tiff hath  established  by  evidence  that  he  is  the  lawful  pro- 
prietor of  a  mill  site,  dam  cmd  wad  cai^ng  mill  and  saw  ' 
mi|l  erected  i:(ppn  the  river  known  as  the.  Black  river,  rup- 
nlng  thrqfugh.and  upon  lot  number  ten  in  the  sixth  range 
of  the  to^vuship. of  Durham,   in  the  district  of  Sl  Francis,^ 
and  that  he  hath  established  by  eyidenpç  that  he  hath,  so  fane 
as  regards,  the  defendjant  in  this  ca.usé,as  the  first  occupant^ 
the  right  to  the  unimpeded  usç  of  the  waters  of  said  rivex. 
to  carry  his  said  mills  upon  said  lot  number  iep.  in  the  sixth. 
range,  of  th^  township  of  Durham;  and  cpnsidering  that  it 
appears  in  evidence,  as.  well  as  by  the  report  of  Frederick 
Ç.  Cleeve,  William  IJf.    BjIcCuUough  and  Patrick  Daly, 
experts  named  \n  this  ca^se^  a^d  homologated  by. the  Court 
on  the  22nd  day  qf  Qctpber  inst^^t,  that  tbe  defendant  did, 
in  the  summer  of  thp  year  one  thousand  eight  hundred  and 
fifty  three,  and  prior  to  the  institiatiou  of  this  action,  illegally, 
and  a§[ainst  the  will  aud  consent  of  ^a^d  plaintiflf,  e]:ect  upon, 
lot  number  eleven  in  the  said  sixth  range  of  said  township 
of  P\irham  a  dam  upon  said  Black  river  below  the  plaintiiSh 
dam  and  mills^  whereby  the  waters  of  said  Black  river  were, 
caused  to  flow  back  nipon  the  wheels .  and  machinery  of 
plaintift's  sai,d  mills,  by  reason  whereof  the  same  were  and 
a.re  impeded  and  greatly  damaged,  and  will  CQntin^e  so  to 
be  as  Ipng.a^  said  dam  of  the  iajid  defei^ant  remains  in  it3 
present  stale,  ai^d  by  leason  whereof  the  said  plaintiff  hath' 
becAgteatly  dami^ified,  doth  dismiss  'the  said  exceptions  of 
the  said  defendant,  and  doth  prder  and  adjudge  that  the  defenr 
dant,  within  pna  month  o£  the  service  of  this  judgment  upoa 
him,  do  lower,  reduce  and  abate  his  said  dani  upon  the  said 
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Black  mer  on  lot  number  elevea  in  the  sixth  range  of  the 
township  of  Durham^  and  all  obstructions  etected  thereon 
b^  him,  to  such  extent  as  to  le^ve  the  waters  of  said  Black 
river  below  plaintifi's  said  mills  to  flow  away  therefrom  in 
their  original  chaxine],  and  in  default  of  hié  so  doing,  that 
such  dam  and  obstructions  be  so  as  aforesaid  lowered,  re- 
duced and  abated,  at  the  costs  and  charges  of  said  defen- 
dant, by  the  sheriff  of  the  disti;^ct  of  St.  Francis,  and  doth 
adjudge  and  condemn  the  defendant  to  pay  and  satisfy  to  the 
plaintiff,  for  his  damages  occasioned  by  the  defendant's  erec- 
ting^ his  said  dam,  the  sum  of  fifty  pounds  current  mone;^ 
of  this  province,  with  interest  thereon  from  this  day,  and  costs 
of  this  suit. 

SAjfBO&if,  J.  S.  for  plainti£ 

WxBMy  W,  H/ for  defendant 

E^four  &  Morris,  counsel  for  defendant 


Vo.  SU 


SUPERIOR  COURT:— QUEBEC, 
Before  :—BowjBir,  Chie&Justicç. 
^  BouBASSA, PMntiff. 


vs. 


HAWs^.f.*. DefendcM^ 


HiU:— T^ut  affidATit  for  Mi«M  çlt* 
fif  ia' w^di  ttcr  #»ri  "  ëe2ef  >*  based 
falU|i^  of  Um  wp]4"r«aB^»'\9ii4  the 
Ul^  word  orased  in  the  '  body  of  the  affi- 
4»Tii;  ijw}  th^  fPTpicf  jyil  i^  Oif  inarrip, 
«Bd  not  referred.to  in,  the  j^rat,  ie  gopd. 


Jn^,>^ Qu'on.. ftl|d»Tit,  fiçnc  i^iilt- 
arrdt  dan«  ïe<iiiel  l*on  m  Mit  da  mot 
"oaler"  ^«i liaa dnipoi <« leoaleif '*  e|9« 
dernier  mot' bitfS' dans  le  oofp«  de  raffida- 
▼i|i  ^t  le.  premier  qpa  én  «arge^  fptfit  nni- 
tipn  da  raurai  d^na  le  jarat^  eat  sq0- 
■aat. 


Mdgtnènf  reâdéied  thé  «tk  April,  18581 

]Ioh;*oti  behalf  of  thé  defendant;  thèvèd  to  quash  the  writ 
oTidftji^ofrift  in  the  causey  on  the  gi^6im<I  fhat  the  afi^avit 
XLipSvL  which'  Kisisuëd  was.  not  in  conforrnitj  with  the  fonh 
pTèsctAed  by  the  statute  ;  that  it  Sras  not  ^  sworn  to  in  the 
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said  affidavit  that  the  defendant  was  about  to  secrete  his 
estate,  debts  and  effects,  but  that  on  the  contrary,  the  affida- 
vit being  in  French,  the  ifrord  "  receler  "  had  been  em- 
ployed in  the  body  of  the  affidavit  and  had  been  subse- 
quently erased,  and  the  vrord  ^'  celer  "  inserted  in  the 
margin;  that  the  word  ^^  receler ^^  was  essential  to  en- 
title a  plaintiff  to  the  issuing  of  a  writ  of  saiste-^rrét  ;  that 
*it  was  the  term  employed  in  the  statute  regulating  the 
issuing  of  writs  of  saisie-arrety  and  that  unless  it  were 
sworn  that  the  defendant  was  about  to  "  receler  "  his 
effects,  a  party  was  not  entitled  to  the  issuing  of  the  writ; 
that  the  word  "  celer  '*  did  not  convey  the  same  meaning 
as  the  word  ^*  receler^^^  and  that  although  a  party  might  be 
about  to  **  celer  "  his  effects,  yet  it  might -to  done  openly 
and  in  perfect  good  faith,  and  with  no  intention  whatever 
to  defraud  his  creditors,  and  that  such  an  act  would  not 
place  him  in  the  position  contemplated  by  the  statute,  so  • 
as  to  give  any  of  his  creditors  a  right  to  seize  and  arrest 
his  effects  ;  that  the  object  of  the  law  it  was  quite  apparent, 
was  to  prevent  a  debtor  from  fraudulently  making  {iway 
with  his  effects  in  order  to  defraud  his  creditors,  and  for 
this  purpose  the  word  *'  receler  "  had  been  used,  he  there- 
fore considered .  the  word  .  *^  receler  "  as  essential,  and 
inasmuch  as  the  plaintiff  had  not  used  it  in  the  affidavit 
the  vmt  of  saisie-arrêt  ought  1o  be  quashed.  That 
it  would  also  be  found  on  reference  to  the  affidavit, 
that  the  word  ^*  celer  "  could  not  even  be  considered  as 
forming  part  of  the  affidavit,  for  it  was  in  the  margin  only, 
and  no  mention  or  reference  to  it  whatever  was  made  in 
the  jurat  ;  this  he  also  considered  a  fatal  objection. 

Dechène,  in  showing  cause  against  the  motion,  argned 
that  in  using  the  word  *^  celer  '*  he  had  complied  in  the 
strictest  manner  with  the  requirement  ef  the  statute.  That 
the  signification  of  the  word  ^^  celer  '^  was  to  secrete,  tocoa* 
ceal,  put  away  or  bide  ;  that  upon  reference  to  a  very 
recent  publication,  and    one   of  high   author!^  on    this 
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SDbject,  (1)  il  would  be  found  that  the  word  ^^  celer  ^  con*- 
veyed  this  signification,  if  possible,  more  distinctly  than 
the  word  "  feeder  ;  "  that  it  meant  to  seciete^  cany  away, 
hide  or  conceal  ;  that  imder  the  word  ^*  receler  ''  it  would 
also  Jie  found  that  the  two  words  were  synonymous  in  point 
of  signification  ;  that  it  was  true,  that  in  the  statute  the  word 
"  receler  *'  had  been  used  in  preference  to  the  word  "  celer^^ 
but  this  was  no  reason  why  the  latter  teirm  should  not  be 
eonsidered  equally  good,  or  that  for  that  reason  it  should 
be  "considered  as  having  lost  its  signification  ;  *he  contended 
that  the  word  5*  celer^^  which  he  had  used  in  the  affidavit^ 
was  a  much  more  ccNrect  term  than  the  word  ^*  receler ^^^  and 
that  for  this  reason  he  had  erased  the  latter  word  from  the 
affidavit  and  had  inserted  the  former  ;  that  with  respect  to 
the  objection  that  the  erasure  and  marginal  liote  in  the  affi- 
davit had  not  been  mentioned  in  the  jurat,  he  maintained 
that  it  was  not  necessary,  inasmuch  as  the  prothonotary  had 
affixed  his  initials  to  the  marginal  note  when  subscribing  the 
jurat,  and  that  the  erasures  could  not  invalidate  the  allega- 
tions in  the  affidavit. 

Per  curiam^  on  reference  to  the  authority  cited,  there  will 
be  found  a  difierence  in  the  signification  of  the  two  words. 
The  word  ^*  reteler^^  is  the  proper  and  more  correct  tens, 
and  is  also  the  word  used  in  the  statute.  There  is  not  such 
a  différence,  however,  as  to  justify  the  Court  in  quashing 
the  -writ  of  saineHtrrét.  With  respect  to  the  objection  that 
the  erasure  and  marginal  note,  in  the  affidavit  are  not  men- 
tioned in  the  jurat,  the  Court  is  of  opinion,  that,  inasmuch 
as  the  prothonotary's  initials  appear  affixed  to  the  marginal 
note,  the  necessity  of  mentioning  the  erasures ,  and  margi- 
nal notes  in  thé  jurat  is  obviated. 

Plamondon  and  DECHiNs,  for  plaintiff. 

Hoi.T  and  Imnirs^  for  defendant.  , 


1)  FlimiaUif  «i  fSMtUt  OtÊttâJMhauât;  Français- AogUif,  fbo.,  Otier,  Bd. 
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SUPERIOR  COURT.— QUEBEC, 

Befixe  ;^— Chabov,  Justice. 

O'BAqis  etal ..J ......Plaintiffs^ 

]*o.  193(K}  Vs. 


HfU:-^Th«i  %  wAkn  for  temMi» 
to  pat  io  speoial  bail,  after  ^ine  ezpira- 
tkm:  of  «%ht  days  ftom  tto  rètam  day, 
wliich  does  not  set  forth  ipeeial  srouDdi 
itt  Mppoit  thei^of,  aaniiot' bo  received. 


^vgê  :— <|a'ano  molloo;  pour  porvif* 
ji!on  de  donner  oaationnement  tpédal, 
aprèfe  FexptnUiHa  del  halt  joun  «oMi- 
▼ani  le  rapport  d'on  writ,  laquelle  qio-^ 
tion  nMnonee  «ueiine  raison  «pédale  an' 
A>atien  d'iceUe,  ne  peut  fttre  re^.    • 


•  Judgment  rendered  the  1st.  March,  1058. 

This  base  was  submitted  npon  a  motion  made  on  behalf 
df  John  Bel!,  one  of  the  defendahts,  arrested  ilnder  a  writ* 
of  CapiOSj  on  tlîé  ISth.  November,  1857  ;  the  motion  was 
aslbllows: 

*^  Moticm  (in  behalf  of  Jolm  Bell,,  one  of  the  defendants  ia 
^^  tbià  cause,  that  he'  be  permitted  to  put  in  special  b^H*  " 

Upon  showing  cause  against  the  motion  it  was  contended 
that  it  could  not  be!  ^nied,  inasfmich  as  it  did  not  set  foarth. 
special  matter  in  support  thereof.  l%at  the  12th.  sectioii 
of  the  12th.  Yrc,  oa^.  42,  pjov;ided  thiat  ap{>lication8  of  tfaift' 
ttaOnre,  made  after  -the  expiration  of  eight  days  froBd  Ûta 
MfÂTn  dâ^y  should  bë  granted 'upon  special  applioatloK 
and  suflScieat  oaueie  'sfaewfn  ;  that  the  rules  of  practice» 
pyeMribed  that  all  motions,  founded,  on  special  mattev 
should  contain-  this  giipunds  of  such  riiotioiK,  and  iUat  na 
gvoundsy  Bof  set  foïth  in  sucji  motion,  should  be  allowed 
tè  be  lirgedin  support  thereof,  ami  that  inaemucfa  as  the 
defendant  in  this  cause,  had  not  set  IcMtii  any  special 
grounds  in  his  motion,  and  could  urge  uone  not  so  set  forth, 
that  therefore  the  inbtion  could  not  be  granted. 

In  support  of  the  motion  it  was  argtied,  that  the  defendant 
was  entitled  to  the  application,  and  that  the  motion,  as  it 
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stood,  was  qnjte  saftcient  fçm  ttw  pnipoBB,  «nd  referred  the 
Coart,  in.  support  of  this  vie^  of  the  case,  to  the  case  of 
Campbell  and  Atkins,  decided  in  Appeal. 


In  reply,  it  was  alleged  that  a  case  more  strong!])^  in  point 
in  support  of  -the  posilian  of  the  platntifig  than  the  one 
quoted,  conld  not  possibly  be  foand,  for  in  that  case,  as 
well  as  in  the  case  of  Owen  and  Wyse,  of  1956,  the  motion 
for  permiseion  to  pot  in  i^pecial  bail  not  only  specified  the 
special  grounds  in  support  «thereof,,  which  were  of  the 
strongest  nature  (alleging  misrepresentation  on  the  part  of 
the  sheriff),  but  was  also,  supported  by  affidavit  in  which 
the  same  special  reasons  wiere  aw4mi  to  ;  so«  that  the  case 
leferred  to,  if  it  had  any  application  whatever  to  the  present 
oaas^.  ooidd.  only  be  niiged  against  the  motion. 

Chabot,  Justice,: — The.  terms  of  the  l?th.  section  of  tKe 
Act  cited  are  positive  ;  they  enact  that  applications  of  this 
natnre  shall  be  special  and  only  granted  upon  sufficient 
cause  lAewn  ;.  now,  there  are  no  grounds  whatever  set  fofth 
in  the  present  motion,  and^thfrelorel  holdttbat  itmust  be 
rejected* 

Vo^sij  R«,  for  plaintiffs. 

Holt,  and  Irvihe,  for  defendants. 
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SUPERIOR  COURT.— QUEBEC. 

Before  : — MeuditHi  Justice. 

S'Vaud  dit  Labruc  etal...'. Plaintifs. 
vs. 
CuÊMxi|T  DIT  Laboitté DefsfuUmL 


Held:-Tliat  titte  dMdi  of  ^-,_  „, 
which  do  not  doBorihe  its  axtonti  oaimot 
gtf  or  detoniiiM  liniy  lo  âoH  of  poi- 
Mirion,  hut  plMO  tho  allegod  poMonor  in 
Tirtoo  of  raeh  titte  dMd,  in  Um  mi 
poiitioii  Mif  hi  had  no  titio  whMorer. 


Jigé  :— Qm  das  titnt  do  propriété  qui 
n'en  indiquent  pao  l'étendue,  ne  peuTont 
détarminer  lea  limitai  dana  laaqnollaa 
l'on  a  fait  des  aotea  de  poseeiiion,  maia 
tall  «titrée  mettant  la  poinajar  anppoié 
de  telle  propriété  dans  la  même  position 
quai'Un'aTaHpaa  datftra  dniovt 


Judgment  rendered  the  9th.  January,  1858. 

Th  plaintiffs  brought  an  adion  possessaire  by  which  they 
sought  to  recover  damages  for  alleged  trespass  by  the  de- 
fendant, upon  land  in  the  possession  of  them  the  plaintiffs 
as  proprietors. 

The  defendant  pleaded,  th^t  for  more  than  a  year  and  a 
day  previously  to  the  alleged  trespass,  he  was  in  posses- 
sion, as  proprietor,  of  the  lot  of  land  in  question,  by  virtue 
of  a  valid  title  from  the  Crown. .  Upon  this  issue  the  parties 
proceeded  to  proof. 

The  facts  of  the  case  will  appear  from  the  following 
observations  : 

Meredith,  Justice  : — ^This  is  a  possessory  action  ;  and 
the  plaintiffs,  by  their  declaration,  allege  that  for  several 
years  before  the  trespasses  of  which  they  complain,  they 
were  possessed  as  proprietors  of  a  tract  of  land  in  the 
seigniory  of  Lauzqp,  and  which,  from  the  evidence,  would 
seem  to  contain  between  SOOand  400  arpents,  and  to  include 
the  lots  Nos.  1,  2  and  3,  on  the  plan  marked  P,  filed  in  this 
cause. 

The  defendant,  by  a  peremptory  exception,  alleges  that 
the  acts  of  which  the  plaintiffs  complain  were  done  by 
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him  on  the  lot  No.  3,  above  xefened  to,  of  which  he  was 
possessed  as  proprietor  nnder  a  valid  title  from  the  Crown, 
for  more  than  a  year  and  a  day  before  the  date  of  the  alleged' 
trespasses  of  which  the  plaintiffs  complain. 

The  plaintiffs  and  the  defendant  have  produced  their  titles, 
as  they  had  a  right  to  do,  not  that,  in  this  case,  any  ques- 
tion of  property  can  be  determined  ;  but  in  order  to  throw 
light  apon  the  acts  of  possession  relied  on  by  the  parties, 
and  to  characterise  those  acts.  The  rule  on  this  subject  is 
laid  down  by  Gamier  (1). 

From  thé  titles  thus  produced,  and  the  cPther  documen* 
taiy  evidence,  it  appears  that  in  the  year  1799,  the  Hon. 
Henry  Caldwell,  then  seignior  of  Lauzon,  conceded  a  piece 
of  land*  in  the  parish  of  St.  Heniy,  lying  between  two 
marshes,  plainesy  and  forming  as  to  superficial  contents  a 
land  of  about  six  arpents  in  front,  by  thirty  in  depth. 

The  land  thus  conceded  afterwards  came  into  the  pos- 
session of  Isabella  Reid,  who  made  subconcessions  to  the 
eitent  of  about  300  arpents  ;  the  subconcessions  so  made 
being  contained  within  the  letters  A,  B,  C,  D,  E,  A,  on  the 
plan  P  ;  after  the  making  of  these  subconcessions,  Mrs. 
Reid  made  a  further  subconcession  to  one  Michel  Moris- 
sette,  by  an  ade  sous  seing  privée  in  the  following  terms  : 
^*  Québec,  SO  oct.  1842. — Je  reconnais  avoir  cédé  à  Michel 
*^  Morrissette,  pour  valeur  reçue,  un  lot  de  terre  dans  Lauzon, 
^  le  reste  de  la  pointe  adjoignant  la  terre  de  M.  Louis  Tur- 
*^  geon,  et  les  personnes  de  St.-Jean-Baptiste.  Comme  je  n'ai 
*^  pas  une  connaissance  parfaite  suffisante  de  ces  lots,  j'ai 
^'  seulement  pris  la  parole  du  dit  Morrissette,  qu'il  y  avait 
^^  tel  lot  ;  en  censéqnence  de  quoi,  je  dois  être  considérée 

(1)  Tnlté  dM  aetions  powtwoirM,  pa|;t  369  :  "  H  n'y  a  point  enmnl  pftr  oel* 
'*  Mal  qae  les  inUroMéf  et  lei  jani  le  fondent  inr  l'état  dei  lieux,  les  dispoiitionfl 
**  légales,  on  des  titres  qui  établissent  la  propriété  ou  le  dioit  des  parties  Iof^im 
"  ses  eireoDstaaces  n'ont  servi  qu'à  éclairer  le  possessoire,  à  déterminer  le  carac- 
"  (ère  de  la  possession,  à  décider  à  qui  elle  doit  profiter,  et  à  résoudre  les  doutes 
"  qœ  les  enquêtes  anndent  pu  laiaier  sur  le  fait  de  saroir  à  qui  des  deux  parties 
"  elle  appartient." 

Voyea  aossl  Gamier,  pp.  130  and  122  ;  and  Ourasion,  pp.  85,  242,  243. 
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"  innocente  dans  le  cas  où  il  n'y  aurait  pas  tel  lot-^6  qui 
**  doit  être  entré  dans  le  contrat  par  le  notaire.  " — Signé, 
Isabella  C  Reid. 

Michel  Morrissette,  a  few  weeks  afterwards,  sold  to  cme 
Isaac  Fortier,  who,  on  the  26th.  March,  1844,  sold  to  the 
plaintiffs. 

The  conveyance  to  the  plaintifis,  which  waa  ntade  in  00&- 
fiideration  of  X9  0  0,  déscribes  the  premises  conveyed  thus  : 
^^  Un  lopin  qui  est  situé  en  la  paroisse  St.  Henry,  à  prendre 
"  depuis  la  terre  de  Louis  Turgeon^  cultivateur  de  la  pa- 
^^•roisse  St.  Henry,  à  aller  au  haut  des  terres  duJrait  quarté 
"  de  la  concession  de  St.-Jean-Baptîste  de  la  seigneurie 
^^  Lauzon,  circonstances  et  dépendances.  ''  Acting  under 
this  deed,  which  purports  to  convey  a  "  lopin  (ïe  terre,  " 
the  plaintiffs  contend  they  obtained  possession  of  a  tract  of 
land,  exceeding  in  extent  three  hundred  arpents.  So  that, 
aecoiding  to  the  pretensioiis  of  the  plaintiffs,  the  represen- 
tative» of  Alexander  Fraser  are  tdl  possession  of  more  than 
600  arpents,  although  the  grant  to  him  was  of  180  arpents. 
Whilst  the  title  of  the  plaintiffs  is  thus  under  review,  with 
reference  to  their  possession,  it  is  of  importance  to  observe 
that  that  title  does  not  in  fact  designate  any  extent  of  land 
whatever.  There  are  but  two  lines  given  in  the  d^ed,  and 
oa  reference  tf)  the  plcui  P,  it  will  be  found  that  these  lines 
farm  an  angle,  so  that  it  is  plainly  impossible  to  know  what 
extent  of  land  was  inteâded  to  be  conveyed. 

The  title  of  the  defendant  is  a  concession  from  the  Crown, 
bearing  date  the  4th  day  of  August  18Slv  that  being  about 
a  year  and  a  half  before  the  alleged  trespasses. 

The  depositions  of  the  witnesses,  which  are  very  nume- 
rous and  lenghty,  establish  that  between  the  year  1844, 
when  the  title  of  the  plaintiffs  bears  date,  and  the  autumm 
of  1851,  when  the  defendant  obtained  a  concession  from  the 
Crown,  the  plaintiffs  cut  end  sold  timber  upon  numerous 
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occasions,  and  on  sewal  portions  of  the  tract  of  land  of 
which  they  claim  possession  ;  and  more  particularly  that 
in  the  winter  of  1850  i^nd  1851,  they  cut  on  some  parts  of 
that  land  a  considerable  quantity  of  timber  required  for  the 
Point  Levi  Church — about  the  same  lime,  one  of  the  plain- 
tiffs erected  a  hut  or  shed,  cliantier^  in  which  he  lived  when 
cutting  the  timber  in  question  ;  and  he  kept  the  key  of  this 
hut,  until  it  was  burned,  a  short  ^time  before  the  institution 
of  the  present  action.  The  plaintiffs  did  not,  however,  clear, 
or  fence  in,  or  otherwise  enclose  any  part  of  the  tract  of  land 
in  controversy? 

One  w]tne9e  pvoves  tkat  in  the  spring  of  iSJf^,  he  and 
another  cut  down  £>r  the  .  plaintiffs  the  wood  of  about  an 
arpent  of  land,  so  as  to  ptepare  it  for  being  cleared  ;  but 
this  was  after  the  first  of  the  trespasses  of  which  the  plain- 
tiffs complain,  and  their  claim  must  necessarily  rest  upon 
their  alleged  possesskm  amiate^  before  the  date  of  those  ires- 
pattes. 

On  the  part  of  the  defendant  it  is  proved  tbat^  short  time 
afteï-  the  date  of  the  concession  from  the  government  to  him, 
,  namely,  .ia  the  month  oi  Docembef,  18âl,  he  caused  the 
side  iJAeâ  between  him  and  bis  fieighbotira  to  be  regularly 
ran  by  a  provincial  surveyor^  and  thai 'both  those  lines  were 
blazed  throughout  tbeir  whole  epetent  ;  .that  during'  the  fol- 
lowing winters  (1851  and  1852,  and  1852  and  1853),  he 
cut  timber  upon  th^  lot  oonoeded  to  him  ;  and  the  plaintiffs 
allege  that  during  the  last  mentioned  winter  (thai  of  1852 
and  1868),  the  defendant  caused  cmô  of  the  plaintiffii  to  be 
jBned  for  entering  upon  the  same  lot.  It  was  in  consequence 
(tf  the  defendant  having  <lone  thid,  and'  of  his  having  conti- 
nued to  claim  the  lot  ocni^ededto^  him  by  the  goveomment, 
Aattfie  plaintifls  have  brought  the  present  ae^n.  - 

Such  aie  the  moet  important  facts  proved.;  and.  after  giving 
to  them  and  the  whole  of  the  evidence  the  most  careful  con- 
sideration, I  have  come  to  thé  conclusion  that  the  action 
cannot  be  maintained. 
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In  the  first  place,  I  hold  that  the  plaintiffs  can  derive  no 
.bene^t  from  the  title  which  they  hl^e  produced.  The  prin- 
cipal use  to  the  plaintiffs  of  a  title  in  the  present  case, 
would. have  been  to  ascertain  and  determine  the  extent  of 
the  property  to  be  affected  by  their  acts  of  possession.  The  * 
deed  produced  by  them,  as  already  explained,  does  not 
describe  any  particular  extent  of  property,  and  therefore 
cannot  have  the  effect  of  giving  limits,;  as  it  were,  to  their 
acts  of  possession.  The  plaintiffs»  contend  that  the  object  of 
that  deed  was  to  convey  to  them  a  tract  of  land  compre- 
hending the  three  lots  marked  1,  2  and  3,  (pspectively,  on 
the  plan  P.  The  defendant,  on  the  other  hand,  contends 
that  the*^*  lopivde  terre  "  intended  to  be  conve^d  by  that 
deed,  is  the  piece  of  land  of  an  inregolar  figure  lying 
within  the  letters  A,  B,0,  F,  A,  on  the  plan  P,  and  con- 
taining about  100. arpents.*  It  is  impossible  to  say  which 
of  these  preteAsione  is  neaiest  the  tnith,  all  that  is  certain 
in  this  Eespect  about  the  deed,  is,  that  it  does  not  describe 
any  certain  tract  of  land  ;  and  therefore,  in  so  far  as  regards 
the  present  action,  the  plaintiffs  are  in  the  same  position  as 
if  they  had  not  produced  any  tide  whatever. 

Being  then  of  opinion,  as  I  am,  that  the  plaintiffs  have  not 
shewn  even  a  prima  facie  title  to  the  tract  of  land  in  dispute, 
I  further  hold  that  they  could  not,  by  cutting  timber  from 
time  to  time  on  different  parts  of  that  tract,  acquire  a  pos- 
sessory right  to  the  whole  of  it,  so  as  to  enable  them  to 
maintain  an  action  such  as  the  present 

The  difference  that  exists  between  the  effect  of  an  entiy 
upon  land  with  title,  and  the  effect  of  an  entry  upon  land 
without  title,  is  veiy  important,  and  is  clearly  established 
by  the  best  authorities.  Troplong  says  *^  Lorsque  la 
^i  possession  est  fondée  sur  un  titre,  on  en  règle  l'étendue 
'<  sur  la  portée  du  titre,  même;  c'est  lui  qui  sert  à  Pin- 
««  terpréter  et  à  en  fixer  la  portion,  (1)  ^  and  the  same 


(1)  TralUd*  toPiMoriptiOD  No  277. 
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mtbor  at  No.  S51  says  \^  an  usarpateiir  ne  serait  pas  censé 
^  avoir  possédé  la  chose  qu'il  prétend  avoir  acquise  par 
"  prescription  s'il  ne  Tavait  occupée  pied  à  pied  et  d'une 
^  manière  patente,"  and  Cnrasson  p.  96  observes,  *^  La 
^  possession  bnnale  serait  aussi  vainement  invoquée  par 
^*  celui  qui,  sans  se  livrer  à  Texploitation  d'un  canton  de 
^*  bois,  appartenant  a  autrui,  y  serait  allé  couper  quelques 
"  arbres  ça  et  là.  Le  propriétaire  seul,  muni  d'un  titre, 
"  pourrait  faire  considérer  de  pareils  faits  comme  des  actes 
**  de  possession  ;  de  la  part  d'un  tiers,  ils  sont  équivoques 
'^  et  ne  pourraient  être  considérés  que  comme  des  délits." 

The  same  principles  have  been  acted  upon  frequently  by 
the  Courts  in  the  United  States,  and  as  those  courts  have 
had  the  most  ample  opportunities  of  considering  all  ques- 
tions connected  with  the  possession  of  wild  lands,  their  de- 
cisions on  this  subject  are  entitled  to  great  respect.  In  a 
note  at  page  ôâ  of  Adams  on  Ejectments,  I  find  three  ame- 
rican  cases  cited  *as  deciding,  ^^  that  where  one  enters  into 
land  having  title,  his  seizin  is  not  bounded  by  his  actual 
possession,  but  is  co-extensive  i^th  his  title.  But  where 
he  enters  without  title  his  seizin  is  confined  to  his  posses* 
sion  by  metes  and  bounds  "  and  in  the  case  of  Jackson  vs. 
Warford  cited  in  the  following  page  of  the  same  volume, 
the  Court  ^'  bounded  the  possession  of  a  person  without 
title,  to  what  he  had  under  actual  improvement. 

Applying  these  principles,  which  are  founded  injustice, 
to  the  present  case,  it  is  plain  that  we  cannot  bound  the 
possession  of  the  plaintiffs  by  their  title,  because  that  title 
does  not  give  the  boundaries  of  any  certain  tract  of  land  ; 
nor  can  we  assign  limits  to  that  possession  by  the  aid  of 
metes  and  bounds,  because  they  did  not  by  their  acts  of 
possession  fence  in,  or  enclose,  in  any  way,  the  whole  or 
any  part  of  the  tract  in  controversy  ;  and  it  is  equally  im- 
possible to  declare  the  possession  of  the  plaintifis  co-eiten- 
sive.  with  their  improvements,  for  in  fact  they  made  none 
deserving  of  the  name.  I  do  not  lose  sight  of  the  small 
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abattis  supposed  to  have  been  mad^  by  the  plaintiff»  in  the 
spring  of  1853,  but,  the  making  of  that  abattis  was,  as  al- 
ready observed,  after  the  alleged  trouble  by  the  defendant, 
and  therefore  cannot  in  any  way  influence  the  result  of  the 
present  suit.  I  also  bear  in  mind  the  erection  of  a  hut  by 
the  plaintiff,  but  the  erection  of  this  hut,  the  site  of  which 
did  not  occupy  the  SOOth  part  of  an  arpent,  by  a  party  with- 
out title,  cannot  extend  his  possession  beyond  the  land 
it  actually  occupied  ;  and  considered  with  reference  merely 
to  the  land  covered  by  the  hut  itself,  the  matter  is  ob- 
viously of  too  litle  importance  to  engage  the  attention  of  the 
Court. 

It  was  also  contended  by  the  defendant  that  the  posses- 
sion of  the  land  during  the  year  and  day  prior  to  the  alleged" 
grievances,  was  in  him  and  not  in  the  plaintiffs  ;  but  as  it 
appears  to  roe  that  the  plaintiffs  have  failed  to  show  that 
they  ever  had  such  a  possession  of  the  tract  of  land  in  quea- 
tion  as  would  enable  them  to  maintain  thé  present  action^ 
I  think  it  needless  to  consider  the  other  points  urged  by  the 
defendant. 

I  will  merely  add  that  as  the  defendant  entered  upon  the 
lot  whii^h  he  claims,  not  only  under  a  tiile  from  the  Crown, 
but  after  an  application  formally  made  by  the  plaintifls  for 
the  same  property  had  been  considered  and  rejected,.  (1) 
he  might  reasonably  hope  that  he  could  do  so,  without 
giving  the  plaintiffs  any  just  cause  of  complaint  ;  and*  that 
under  these  circumstances  it  is  the  duty  of  the  Court  t» 
examine  the  alleged  possession  of  the  plai&tift,  with  eveo 
more  than  ordinary  cai^. 

Curasson  (p»  84)  observes  '^  L'usurpateur  qui  dénué  d& 
*^  titre  fait  valoir  sa  possession  annale  contre  le  vrai  proprié- 
"  taire  doit  être  vt;i  moins  favorablement  ;  c'est  à  son  égarxt 
^^  surtout  qu'il  faut  examiner  si  la  possession  est  légitime^ 
*^  et  réunit  tous  les  caractères  voulus  par  la  loi»" 

0)  As  to  6fli»«lof  (hit  applioAtion  bj  Um  pU^BlUb,  im  Oummu  pp.  SB,  8»> 
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For  these  reasons  I  am  of  opinion  that  the  plaintil&  action 
must  be  dismissed  with  costs. 

Casault  and  Langlois,  for  plaintiffs. 

Taschereau,  J.  T.  for  defendant. 


No.  778. 


SUPERIOR  COURT,— SHERBROOKE. 

Before  : — Short,  Justice. 
C  Chapman, ^ PlaifUiff. 


vs. 


(  Clark  et  al^ Defendants. 


Held  : — ^That  a  f  aperior  mill  owner  has 
M  fJi^t  to  obfltnict  a  rÎTer  which  is  navi- 
gahU  et  JloUabU  and  lued  for  floating 
limber,  by  ooostrocting  a  boom  aerobe 
nék  rivy,  and  that  parties  owning  mills 
lower  down  the  rtTer  whose  logs  are 
delained  by  each  boom  hare  a  right,  after 
reasonable  notice,  to  demand  to  be  al- 
lowed fo  pass  with  their  logs,  to  open  the 
boom  and  allow  their  own  logs  to  pass 
iown  the  rirer,  and  are  noi  responsible  for 
the  damages  c^ttsed  therebj  to  the  per- 
mm  ohetmoting  the  river  bj  reason  of  his 
logs  being  carried  down  the  stream. 


Jugé  : — Que  le  propriétaire  d'un  nov- 
lin  supérieur  n'a  pas  le  droit  d'obatraer 
une  rivière  navigable  et  flottable  et  dont 
on  se  sert  pom  descendre  des  billots,  eft 
barrant  telle  rivière  avec  un  beaumCf  et 
que  des  iodividos  proprié taire« de  moalina 
inférieurs,  les  billots  desquels  sontretenw 
par  tel  beatunu,  sont  en  droit,  sprès  avis 
raisonnable  et  demande  faite  pour  per- 
mission de  passer  leurs  billot»,  d'ouvrir 
tel  beaume  et  d' j  passer  leurs  billots  pour 
descendre  la  rivière,  et  qu'ils  ne  sont  pac 
respons  kbies  des  dommages  causés  à  la 

Sersonne  obstruant  la  rivière,  les  billots 
b  telle  personne  ayant  été  emportés  par 
le  courant. 


Judgment  rendered  the  27th.  January,  1858. 

This  was  an  action  of  damages  by  which  the  plaintiff 
claimed  of  the  defendants  £750  0  0,  lor  having,'  as  he 
alleged^  on  the  lOth,  and  17th.  June,  1856,  by  themselves, 
their  agents  and  servants,  opened  and  broke  the  plaintiff's 
boom  in  the  River  Saint  Francis,  at  Lennoxville,  and  al- 
lowed logs  belonging  to  the  plaintiff,  held  in  the  said  boom, 
to  drift  down  the  river  and  become  lost  to  him.  The  plain- 
tiff also  claimed  damages  for  loss  of  profits  which  he  would 
have  made  upon  logs  belonging  to  other  parties,  then  in  his. 
boom,  and  which  he,  the  plaintiff,  bad  contracted  to  saw. 
To  this  the  defendants  pleaded  : 
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Istly.  That  the  River  Saint  Francis  was  navigable  et  flot- 
tabley  and  consequently  a  public  highway,  and  that  the 
plaintiff  had  no  right  to  obstruct  the  said  river  by  throwing 
a  boom  across  it,  and  was,  in  so  doing,  himself  a  trespasser. 

2dly.  And  amongst  other  things — ^That  most  of  the  plain- 
tifTs  logs  were  lost  on  a  day  prior  to  the  17th.  June,  when 
the  defendants  were  driving  logs,  and  which  was  not  com» 
plained  of  by  the  plaintiff  ;  and  further,  that  the  plaintiff 
had  put  his  logs,  which  were  comparatively  few  in  number, 
into  the  river  just  before  the  defendants'  drioey  for  the  pur- 
pose of  causing  them  to  be  driven  by  the  defendants,  at  their 
expense,  and  when  they  reached  the  plaintiff's  boom,  be 
stopped  all  logs  both  his  own  and  the  defendants'  and  re- 
fused to  allow  the  defendants'  to  pass  ;  that  the  defendants 
had  a  large  number  of  men  who  were  compelled  to  remain 
idle  during  the  time  the  logs  were  stopped  ;  that  the  water 
was  falling  rapidly,  and  that  they,  the  defendants,  wouM  have 
had  great  difficulty  in  getting  their  logs  down  to  their  mil), 
which  was  some  10  miles  below  the  plaintiff's  mills,  if 
they  had  been  detained  any  length  of  time  ;  that  on  the  10th. 
June,  they  did  not  break  the  boom,  but  it  was  broken  by 
the  force  of  the  logs,  and  many  of  the  logs  passed  or  were 
driven  under  the  boom  by  the  force  of  the  current  ;  that  the 
boom  was  insufficient  and  badly  constructed,  and  logs  were 
constantly  carried  past  it  ;  that  on  the  17th.  June,  the  defen- 
dants' men  only  opened  the  boom  after  requiring  the  plain- 
tiff to  assist  them  in  separating  the  logs,  for  which  purpose 
they  offered  to  aid  them,  and  after  the  plaintiff  had  refused 
to  open  the  boom  (which  obstructed  the  whole  river)  so  as 
to  allow  the  defendants'  logs  to  pass,  but  persisted  in  keep- 
ing it  closed. 

Srdly.  General  issue. 

The  parties  went  to  proof  upon  the  merits  ;  the  evidence 
was  very  lenghty,  and  in  some  respects  conflicting,  but 
the  points  decided  will  be  seen  from  the  following  observa- 
tions : 
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Shobt,  Justice  : — ^This  is  an  action  of  damages  brought 
by  the  plaintiff  against  the  defendants  for  having,  on  the 
10th.  and  17th.  June,  1856,  opened  and  cut  his  boom  on  the 
River  Saint  Francis.  It  is  a  case  of  great  importance  to 
parties  lumbering  upon  the  St.  Francis,  and  great  attention 
has  been  given  by  the  Court  to  the  evidence  adduced,^ 
although  the  Court  is  of  opinion  that  it  was  not  necessary  to 
examine  all  the  evidence  with  great  care.  The  plaintiff 
alleges  that  the  defendants,  by  themselves,  their  agents  and 
servants,  broke  and  opened  the  plaintifi's  boom  on  the  River 
Saint  Francis,  and  allowed  his  logs  to  drift  down  the  stream 
and  become  lost.  The  allegation  of  the  declaration,  as  far 
as  regards  the  first  occasion  complained  of  (the  10th.  June), 
is  not  what  it  should  be.  It  is  simply  alleged  that  the  de- 
fendants broke  the  boom  without  stating  that  it  was  without 
the  plaintiff's  consent,  or  unlawfully,  or  illegally  ;  on  ther 
second  occasion,  it  is  alleged  that  it  was  against  the  con- 
sent of  the  plaintiff.  The  plaintiff  also  claims  damages  for 
loss  of  profits  on  other  logs  which  he  had  contracted  to  saw, 
but  does  not  allege  what  those  profits  were.  The  Court  con- 
siders this  damage  too  remote.  The  consideration  of  the 
Court  has  been  directed  to  the  damage  done  on  the  10th. 
and  17th.  June.  The  defendants  pretend  that  the  plaintiff  had 
no  right  to  construct  a  boom  obstructing'a  river  which  they 
say  is  navigable  et  flottable^  and  also  that  most  of  the  plain- 
tifl's  logs  were  lost  in  a  drive  prior  to  those  complained  oi^ 
and  that  the  plaintiff,  who  bad  a  small  quantity  of  logs,  took 
occasion  to  put  these  logs  into  the  river  immediately  before 
the  defendants*  drive,  in  order  to  compel  the  defendants  to 
drive  them  down  the  river.  The  evidence  shews  that  the 
defendants  built  large  mills  and  booms,  at  Brompton,  some 
10  miles  below  the  plaintifi's  mill  ;  that  subsequently  the 
plaintiff  built  his  mill  and  boom  across  the  River  Saint 
Francis  in  Lennoxville.  That  on  the  10th  June,  the  defen- 
dants had  several  millions'of  feet  of  lumber  which  bad  come 
down  to  the  plaintiff's  boom,  and  the  plaintiff  had  only  a 
small  quantity  ;  the  proportion  of  the  defendants'  logs  to  the 
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plainttflPs  being  aboat  20  to  1.  There  were  three  drioes  :  the 
first,  under  Lord  ;  the  second,  under  Rjcfaardson  ;  and  the 
third,  under  Lord  ;  of  the  first  drive  under  Lord,  no  com- 
plaint is  made.  It  is  clearly  shewn,  that  a  portion  of  the 
plaintiii's  logs  come  down  the  river  in  the  first  drive,  what 
portion  came  down  on  the  10th.  June  does  not  appear,  it 
appears  also,  tliat  there  was  a  sluice  in  the  boom  for  sepa- 
rating logs  ;  but  whether  it  was  for  thç  benefit  <^  the  plain- 
tiff (Hr  of  all  parties  does  not  appear.  On  the  l(Hh.,  the 
boom  was  forced  up  and  was  broken,  and  three  fourths  of 
the  logs  passed  under  the  boom  ;  bat  there  is  no  evidence 
to  show  that  the  boom  was  broken  by  the  defendants'  men, 
and  the  witnesses  all  say  that  it  was  then  impossible  ta 
assort  the  logs. 

.  On  the  17rh.,  the  evidence  goes  to  show  that  the  boom 
was  opened  by  Lord,  the  foreman,  and  that  when  the  drive 
arrived,  a  portion  of  the  logs  had  been  passed  through  the 
sluice,  and  it  was  afterwards  closed,  and  the  plaintiff 
when  requested  by  Lord,  tlje  foreman,  refused  to  open  the 
boom.  Lord,  after  giving  the  plaintiff  time  to  open  the 
boom,  and  after  he  had  declined  to  do  so,  opened  the  boom, 
and  allowed  the  logs  to  pass  through. 

Hie  question  anses  :  had  the  plaintiff  any  right  to  place 
a  boom  across  the  river  ?  To  decide  this,  we  must  first 
inquire  what  kind  of  a  river  it  was.  Was  it  publici  juris^ 
a  highway,  navigable  et  flottable  ?  The  Court  holds  that  it 
was.  It  is  not  a  river  the  bed  of  which  belongs  to  the 
riparian  proprietors.  If  a  highway  and  for  the  use  of  the 
public,  has  any  one  a  right  to  obstruct  it  ?  It  is  clear  that, 
as  the  law  now  stands,  such  a  river  cannot  be  obstructed 
so  as  to  prevent  its  free  use.  The  14th.  and  15th.  Vict.,  cap. 
102,  clearly  shows  this.  The  6th.  Vic,  cap.  17,  impose» 
a  penalty  for  causing  any  obstructions  in  rivers.  The  16th.. 
Vic,  cap.  191,  extended  to  Lower  Canada  by  the  18lh.  Vic^ 
cap.  84,  authorizes  a  number  of  persons,  not  less  than  five, 
to  form  themselves  into  a  company  and  to  erect  booms, 
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sHdes,  etc.,  etc.,  but  fk)t  in  a  navigable  river ^  clearly  show* 
ing  the  object  was  to  prevent  obetnictions. 

The  plaihiiif  hi  th)s  cause  had  the  same  rights  as  the 
defendants,  but  he  must  use  them  without  hynring  other 
parties  or  obstructing  the  navigation  of  the  river  ;  and  be- 
cause be  had  the  right  to  use  the  stream,  it  does  not  follow 
that  he  had  a  right  to  prevent  one  from  using  it  who  had 
twenty  times  as  many  logs  as  he  had.  He  had  no  right  to 
erect  a  boom  so  as  to  inconvenience  others  or  impede  the  na- 
vigation of  the  river.  Besides,  there  is  nothing  to  show  that 
the  plaintiff  is  a  riparian  proprietor^  The  question  then 
comes  up  if  the  plaintiff  had  no  right  to  obstruct  the  river 
by  his  boom,  were  the  defendants  justified  in  raising  the 
boom  so  as  to  allow  their  logs  to  pass  ?  The  Court  is  of 
opinion  that  they  were,  that  they  had  a  right  to  abate  a 
common  nuisance  in  the  same  manner  as  a  traveller  on  the 
highway  would  have  a  right  to  remove  a  gate  or  obstruction 
in  order  to  enable  him  to  pass  without  waiting  the  tardy 
process  of  the  law. 

There  is  no  evidence  in  this  cause,  if  the  Court  were  die- 
posed  to  give  judgment  for  the  plaintiff,  to  enable  it  to  jSx 
the  amount  of  damage,  and  it  is  not  shewn  what  quantity 
of  logs  went  down  the  river  on  the  occasions  complained  of. 

PlaintiâPs  aetiooL  dismissed  with  costs. 

RoLT  and  Irtins,  attorneys  for  plaintiff. 

RiTCHii:,  T.  W.,  counsel. 

Sa^vbobn  and  Brooks,  attorneys  for  defendants. 
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SUPERIOR  COURT.— QUEBEC. 

Before: — BowKir,  Chief JuBiice. 

CFosTNLetal Plaintiffs. 

No.  216.  ]  vs. 

(  DoHioK  etal Defendants. 


Held  :-~That,  la  the  oaM  tnbmtttad, 
tbe  petition  for  attaohment,  ander  the 
proTiiioni  of  the  12.  Vie.,  esp.  42,  e.  8, 
WM  raffleient  and  could  not  b«  diamiaeed 
on  demoner. 


Jugé  :— Qoe,  duii  l'espèce,  U  reqaête 
poor  empriioanement,  en  ▼ertn  dee  die- 
positions  de  la  I2me  Vic,  oh.  42,  sec.  8, 
était  suf&sante  et  ne  ponrait  6tre  ren- 
Toyée  sor  défense  an  fonds  en  drmi. 


Judgment  rendered  the  6th.  April,  1858. 

The  plaintiffs  filed  a  petition  for  attachment,  under  the 
provisions  of  the  I2th.  Vic,  cap.  43,  sec.  8,  alleging  that 
the  defendants  had,  after  the  institution  of  the  action  and 
before  the  making  of  the  statement  filed  by  the  defendants, 
as  well  as  within  thirty  days  next  preceding  the  institution 
of  the  action,  secreted  a  large  portion  of  their  property, 
exceding  in  value  £2000,  with  the  intent  to  defraud 
their  creditors,^  namely  :  that  at  thie  city  of  Quebec,  during 
the  year  1856,  and  the  fall  of  the  year  1855,  while  they, 
the  defendants,  were  well  known  to  be  in  a  state  of  insol- 
vency, they  made  over  clandestinely  for  cash  and  money 
securities,  convertible  and  converted  into  cash  by  them,  to 
divers  persons,  among  others  to  Beer  Jacobs  and  others, 
their  stock  in  trade,  with  the  express  intent  to  cheat  and 
defraud  their  said  creditors  ;  and  that  they  did,  by  such 
means,  cheat  and  defraud  the  plaintiffs  and  other  creditors. 

The  defendants  severally  demurred  to  this  petition.  Four- 
nier,  in  support  of  the  demurrer,  maintained  that  in  a  peti- 
tion of  the  nature  of  the  present,  having  for  its  object 
the  restraint  of  the  liberty,  and  the  imprisonment  of  the 
subject,  the  allegations  ought  to  be  clear,  distinct  and  pre- 
cise ;  that  more  particularly  where  allegations  of  fraud  were 
necessary,  they  should  be  set  forth  with  the  utmost  cer- 
tainty and  explicitness,  even  in  ordinaiy  cases  of  civil  pro- 
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cedure,  and  slill  more  so  in  cases  like  the  present,  which 
partook  more  of  a  criminal  character,  the  penalty  going  to 
deprive  the  party  petitioned  against  of  his  liberty  ;  that  the 
allegations  of  firand,  in  this  petition,  were  not  sufficiently 
set  forth  ;  that  the  time,  manner,  place  and  means  by  which 
the  alleged  act  or  acts  of  fraud  had  been  committed,  ought 
to  have  been  specifically  set  forth,  so  that  the  peculiar  cha- 
racter of  the  act  might  be  judged  of  from  the  manner  and 
circumstances  under  which  it  had  been  performed  ;  that 
there  'were  two  defendants  in  the  cause,  and  that  it  was  not 
stated  in  the  petition  which  of  the  two  it  was  that  com- 
mitted the  alleged  act  or  acts  of  fraud  referred  to  in  the 
petition  ;  that  even  admitting  all  the  allegations  of  the  peti- 
tion to  be  true,  they  would  not  be  sufficient  to  sustain  it 
under  the  provisions  of  the  above  cited  act,  because  it  was 
alleged  that  the  defendants  sold  or  made  over  their  stock  in 
trade  to  others  ;  now,  this  act,  among  people  in  business, 
did  not  imply  fraud,  because  the  business  of  the  defen- 
dants as  merchants  was  to  sell  their  stock  in  trade  ;  and 
therefore  the  petition,  to  entitle  the  plaintiffs  to  its  prayer, 
ought  to  have  gone  further,  and  have  shewn  that  the  defen- 
dants' proceedings  were  fraudulent,  and  in  what  way  they 
were  fraudulent. 

Per  Curiam. — Cannot  the  plaintiffs  do  this  in  their  state- 
ment of  fiacts  I 

No,  they  cannot  allege  any  thing  in  their  statement  of 
&cts,  not  contained  in  the  petition. 

BowKN,  Chief  Justice  : — I  am  of  opinion,  neverthelessy 
that  the  allegations  of  the  petition  are  sufficient^  and  that 
the  demurrer  cannot  be  maintained. 

Andbsws,  Campbell  and  Andrews,  for  plaintiffs. 

FouRNiXR  and  Gleasobt,  for  defendants. 
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SUPERIOR  COURT.  — QUEBEC. 

Before  : — Bowen,  Chief-Justice. 

(  RouL£AU •  • .  •  é Plaint^. 

No.  1779.  \  vs. 

(  Bacqust DefendanL 


Held:— That  an  artleolation  of  facts 
nbMk  ooBtakis  matter  voi  to  bo  foaod 
in  tho  pleadings,  or  matters  admitted  by 
tvch  pleadiDgt,  ia  nereitheleâi  good. 


JvLgé  :->Qn*atte  aittonlatloo  da  fallk 
qni  coDtieiit  dea  matièrea  qui  sa  aont  fas 
eoonoées  dans  la  déclaration  on  daoa  lac 
plaidoyers,  on  dea  matièrea  adnSiM  par 

tela  plaidoyers,  eat  ralaUe. 


Judgment  rendered  the  6th,  April,  1858. 

The  cause  was  heard  npon  a  motion  on  behalf  of  thé 
plaintif!  to  reject  the  defendant's  articulation  of  facts  from 
the  record,  on  the  ground  that  it  was  too  diffuse,  and  con- 
tained matter  not  to  be  found  in  the  declaration  or  plea  in 
the  cause,  and  also  matter  not  denied  by  the  pleadings. 

Tessier,  in  support  of  the  motion  said,  that  upon  reference 
to  the  motion,  it  would  be  found  that  the  articulation  of 
facts  partook  more  of  the  character  of  a  plea  than  any  thing 
else  ;  that  it  repeated  in  their  entire  many  of  the  allegations 
in  the  plea,  some  of  which  were  not  denied  by  the  plead- 
ings. He  contended  that  an  articulation  of  facts  ought  to 
be  short  and  concise,  and  as  specific  as  the  nature  of  the 
facts  to  be  proved  in  the  cause  would  admU  ;  that  in  France, 
from  which  country  the  practice  of  filing  statements  or  arti- 
culation of  facts  had  doubtless  been  taken,  the  practice  was 
to  make  articulation  of  facts  short  and  precise  (1).  That 
nothing  should  be  alleged  in  the  articulation  that  was  not 
denied  by  the  pleadings,  and  which  it  was  not  necéssaiy  to 
prove  ;  that  otherwise  the  articulation  of  facts  would  be  a 
pleading,  and  the  opposite  party  would  also  have  to  insert 
in  his  answer  to  the  articulation  of  facts  of  his  adversary/  a 
number  of  statements  equally  discursive  and  argumenta- 
tive ;-  and  that  in  fact,  the  articulation  of  facts  would,  in 


(1)  DaUoi,  TO.  Articnlatkn  de  Fatti. 
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sach  case,  ooly  be  a  renewal  or  lepetition  of  the  déclaration 
or  plea  as  the  case  might  be,  and  the  opposite  party,  to  pre- 
vent any  of  these  allegations  from  being  taken  as  admitted, 
would  have  to  pot  in  an  answer  to  the  articulation,  equally 
partaking  of  the  character  of  a  plea,  and  as  argumentative 
as  the  pleadings  in  the  cause. 

Chambers,  against  the  motion,  contended,  that  if  there 
were  any  allegations  in  the  articulation,  which  were  not 
denied  by  the  pleadings,  or  which  he  could  not  prove,  from 
the  circumstance  of  their  not  being  contained  in  the  decla- 
ration, such  allegations  were  mere  surplusage,  and  did  not 
vitiate  the  statement  of  facts  ;  but  he  denied  that  any  allé* 
gation  would  be  found  in  the  articulation  of  facts,  which 
was  admitted  by  the  pleadings  in  the  cause,  or  which  he 
could  not  prove. 

Bowcir,  Chief  Justice  : — ^The  articulation  of  facts  might 
certainly  have  been  more  concise  than  it  is,  but  this  is 
merely  surplusage,  and  I  think  quite  in  keeping  with  the 
law  itself,  which  enforces  such  a  practice  as  that  of  filing 
articulations  of  facts.  What  does  the  articulation  of  facts 
amount  to  ?  It  amounts  to  this  :  that  you  have  to  repeat  iâ 
every  cause,  the  pleadings  which  have  already  been  filed 
therein.  It  is  a  practice  which  serves  no  object,  and 
is  perfectly  useless.  I  therefore  think  that  the  articulatiM 
in  this  cause  is  good,  though  it  is  perhaps  longer  than  h 
might  have  been  ;  but  nevertheless,  I  consider  that  it  is  ill 
compliance  with  the  terms  of  the  law,  which  makes  sudi  a 
piactice  necessary. 

Tkssiss,  for  plaintifT. 

Chambxes,  f<Hr  defendant. 
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DISTRICT  OF  QUEBEC. 


QUEEN'S  BENCH, 
Appeal  Side. 

Before  : — Sir  L.  H.  Lafontaine,  Baronet,  Chief  Justice, 
DmrAL  and  Caron,  Justices. 

Gallaohxr Appellant. 

and 
Allsopp Respondent. 


Held  :— That,  in  tbe  OMe  inbmitted, 
the  appellant,  a  tenant  of  M.,  riehtlj 
bnm^ht  hifl  aetlon  against  tile  napoadent, 
a  neighboaring  proprietor,  aa  and  for  vote 
defati  ;  the  latter  having  permitted  mb- 
bifh  to  aoenmnlate  for  a  number  of  jearr 
against  the  partition  wall  between  his 
wrpperty  and  that  ooenpied  bj  the  appel- 
lant, and  thereby  cansed  the  said  wall  to 
fall  OTor  on  tbe  premisM  ooenpied  by  the 
appellant 


Jagé  :— One,  dani  I'eepioe,  Tappelaoli 
locataire  de  M ,  était  en  droit  de  porter 
une  action  pour  Tole  de  fait  contre  l'in- 
timé, propriétaire  Toialn  des  liens  ooea* 
pés  par  rappelant;  l'intimé  ayant  de- 
puis plosienrs  années  permis  l'aoenmvl*- 
tion  de  décombres  contre  le  mur  de  sépa- 
ration entre  sa  propriété  et  celle  occupée 
par  l'appellsnt,  cette  accumulation  ayant 
causé  la  chute  dn  mur  sur  ks  lienz  oecn- 
pés  par  rappelant 


Judgment  rendered  the  14lh.  March,  1858. 


This  was  an  action  instituted  by  the  appellant,  plaintiff 
in  the  Court  below,  to  compel  the  respondent,  proprietor 
of  the  premises  adjoining  those  in  the  occupancy  of  the 
appellant  as  the  tenant  of  one  James  Motz,  to  remove  a 
quantity  of  rubbish,  ruins  and  other  materials,  from  the  yard 
of  the  premises  so  occupied  by  the  appellant,  which  had 
been  thrown  therein,  by  reason  of  the  negligence  and 
carelessness  of  the  respondent,  who  allowed  such  quantities 
of  rubbish  to  collect  in  his  own  yard,  and  to  be  thrown  up 
against  the  wall  dividing  the  two  premises,  that  tlu'  said 
wall  was  thereby  thrown  down,  and  the  stones  thereof 
together  with  the  rubbish  so  piled  up  against  it,  were  thereby 
thrown  and  projected  into  the  appellant^s  yard,  and  there 
allowed  to  remain,  to  his  annoyance  and  injury,  although 
he  frequently  requested  the  respondent  to  remove  and  take 
away  the  same,  but  which  the  respondent  refused  to  do. 

The  declaration  concluded  by  praying,  that  in  default  of 
the  respondent's  removing  the  said  ruins  and  rubbish  from 
the  yard  of  the  appellant,  within  such  delay  as  the  Court 
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8hoald  fix,  that  he,  the  appellant,  should  be  anthorised  so  to 
do,  at  the  cost  and  charges  of  the  respondent  ;  and  further 
prayed  for  a  condemnation  of  £25  as  and  for  damages  by 
the  appellant  suffered,  by  means  of  the  nuisance  and  loss 
of  the  use  of  a  portion  of  the  yard  in  question,  without  pre- 
jadice,  however,  to  his  claim  or  right  of  action,  for  any  further 
injury  or  damage  he  might  suffer  by  reason  of  the  premises. 

The  respondent,  by  peremptory  exception,  pleaded  that 
the  wall  in  question  was  a  mur  mitoyen  between  the  res- 
poodent  and  the  proprietor  of  the  premises  occupied  «by  the 
appellant,  and  that  if  ever  it  fell,  at  any  time,  it  was  in  con- 
sequence of  its  age  and  natural  decay,  and  from  the  rolling 
down,  in  considerable  quantities,  of  stones  and  gravel  from 
the  cape,  and  was  not  occasioned  by  the  act  or  negligence 
of  the  respondent  or  his  tenants,  and  that,  therefore,  the  ap- 
pellant, being  a  tenant,  had  no  right  of  action  against  him 
the  respondent,  to  compel  him  to  remove  the  ruins  or  rubbish 
in  question,  nor  to  irepair  nor  rebuild  the  said  wall,  and 
concluded  by  praying  for  the  dismissal  of  the  action. 

The  evidence  established  that  the  wall  in  question  was 
miayen^  and  was  thrown  down  by  the  stones  and  rubbish 
which  had  been  piled  up  against  it  by  the  tenants  of  the 
respondent,  the  stones  and  rubbish  in  question  being  com- 
posed, partly  of  the  excavations  from  a  sewer  dug  in  the 
respondont's  yard,  and  partly  from  the  stones  and  gravel 
which,  for  some  years  previously,  had  been  gradually  falling 
down  from  the  cape,  and  which  the  tenants  of  the  respon- 
dent had  been  in  the  habit  of  throwing  up  against  the  wall 
with  the  other  rubbish  piled  up  against  it. 

For  the  appellant  it  was  contended,  that  from  the  tenor 
of  the  judgment,  and  from  the  allegations  in  the  respondent's 
exception,  it  was  evident  that  the  nature  of  the  appellant's 
demand  was  misunderstood.  That  there  was  a  misappre- 
hension by  the  respondent  of  the  action,  may  be  gathered 
from  the  statements  in  his  plea,  that,  as  tenant^  the  appellant 
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had  no  action  to  compel  him,  the  respondent,  to  rebnild  or 
repair  the  said  wall,  since  the  appellant  sought  for  neither 
the  rebuilding  nor  the  repairing  of  the  wall,  but  simply  for 
the  removal  of  the  ruins  from  hi«  premises,  and  on  the  8up« 
position  that  he  did  not  mistake  the  object  of  the  appellsmt^s 
action,  he  was  then  in  error  as  to  the  law,  inasmuch  as  it 
is  alleged  in  his  said  exception,  that  because  the  wall  was 
in  common  between  him  and  Motz,  the  appellant  had  no 
action,  whereas  that  fact  of  it^s  being  a  mur  mitoyen^  must  be 
perfectly  immaterial  to  the  appellant's  right  to  compel  the 
lemoval  from  his  premises,  occupied  as  tenant,  of  the  remaim 
of  the  wall  precipitated  upon  them  by  the  negligence  of 
the  respondent,  for  doub'Jess,  it  will  not  be  contended 
that  the  appellant's  right  of  action  to  cause  the  respox^ 
dent  to  remove  an  incumbrance  and  nuisance  placed 
upon  the  appellant's  premises  could  be  affected  by  the 
circumstance  of  the  materials  causing  the  nuisance  being 
common  property,  or  that  the  question  of  property  in  them, 
could  at  all  arise  in  the  cause.  The  respondent  was 
then  evidently  wrong  as  to  his  proposition  of  law,  unless 
indeed,  which  was  more  probable,  he  was,  as  before 
stated,  under  a  misapprehension  of  the  thing  abked  for 
by  the  appellant,  it  being  supposed  by  him,  that  the 
reconstruction  or  repair  of  the  wall  in  question  was  de- 
manded, while  in  fact  it  was  simply  the  carrymg  away  of 
its  ruins  from  the  property  occupied  by  him,  two  things 
totally  distinct,  and  having  no  relation  the  one  to  the  other. 

The  respcmdent's  exception,  however,  contained  other 
averments  amounting  to  a  dénégation  of  those  in  the  appel- 
lant's declaration,  such  as  that  the  wall  fell  by  reason  of  its 
age  and  natural  decay,  and  that  its  destruction  was  not 
caused  by  the  negligence  or  acts  of  the  respondent  or  of  his 
tenants,  and  had  the  allegations  been  proved,  or  had  not 
the  appellant  established  the  reverse,  his  declaration  would 
have  been  unsustained  by  evidence,  and  his  action  would 
consequently  have  been  unfounded.   Now  the  truth  or  false- 
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bood  of  these  statements  made  on  the  one  side  and  denied 
on  the  other,  and  the  amount  of  damage  suffered  by  the 
appellant,  if  his  statements  were  shown  to  be  true,  were 
the  only  issues  of  fact  between  the  parties,  and  the  only  onea 
to  be  adjudicated  upon  by  the  Court  below,  while  also  the 
sole  issue  of  law  upon  the  verified  allegations  of  the  appel- 
lant's declaration  was  this, — had  he,  as  tenant^  an  action 
against  the  respondent  to  compel  him  to  abate  a  nuisance 
which,  through  his  fault,  had  been  cast  upon  the  premises 
demised  to  the  appellant,  and  of  which  premises  he  was 
thefi  in  possession  ? 

The  Court  below  seems  also  to  have  been  drawn  by 
Ûie  pleading  of  the  respondent  beyond  the  question» 
at  issue,  and  to  have  considered  the  appellant's  demand  to 
be  the  re-conslruction  of  the  wall  in  question,  instead  of  the 
removal  of  the  ruins^  while  at  the  same  time  the  appellant 
contends  it  has  doubly  erred  in  its  appreciation  of  the  evi- 
dence adduced,  in  coming  to  two  incorrect  conclusions, 
lat.  That  the  falling  of  the  wall  was  not  the  effect  of  any  act 
committed  by  the  respondent  or  his  agents  ;  and  2dly.  That 
the  nuisance  complained  of,  was  the  result  of  the  natural 
falling  of  stones  from  the  cape.  It  will  be  observed  that  the 
former  of  these  propositions,  includes  one  of  law,  asHvell  as 
of  fact,  namely  :  whether,  under  the  circumstances,  the  res- 
pcMident's  tenants  were  not  in  the  eye  of  the  law,  his  agents, 
and  it  is  submitted,  that  neither  of  these  statements  of 
fad  will  be  found  to  be  substantiated  by  the  evidence  of  xe- 
eopd  in  the  cause,  while  at  the  same  time,  the  appellant  is 
advised,  had  both  these  allegations  been  established,  still 
It  would  not  follow  that  the  judgment  of  the  Court  dismiss- 
ing hla  action,  was  correct. 

It  would  not  be  required  for  the  maintenance  of  the  ap* 
pellant's  action,  that  the  respondent  should  have  committed 
OÊUff  act  by  which  the  wall  was  thrown  down,  his  non- 
fea$ance^  his  omission  to  do  that  which  be  onght  to  do, 
wheiieby  it  was  deatioyedi  would  render  him  amenable, 


160 

and  although  the  dedtruction  of  the  wall  might  have  been 
occasioned  by  the  natural  descending  of  stones  from  the 
cape  above  it,  his  liability  would  have  still  existed  if  be 
could,  by  prudent  measures,  have  prevented  this  mischief 
to  his  neighbours,  that  is,  unless  the  falling  stones  had 
amounted  to  ^  force  majeure. 

Now,  whether  it  was  or  not  by  the  erroneous  pleading  of 
the  respondent  that  the  Court  was  led  to  the  consideration 
of  that  which  was  not  before  it,  and  therefore  to  a  conclu- 
sion unsatisfactory  to  the  appellant,  it  is  evident  that  it  was 
conceived  his  action  was  instituted  for  the  re-edification  of 
the  wall  in  question,  since  the  Court  in  its  judgment  says  : 
*^  the  plaintiff,  as  tenant^  has  not  established  any  legal  right 
of  action  ;  "  and  it  appears  probable  by  the  grounds  assigned 
in  the  judgment,  that  the  Court  would,  liad  it  considered  it 
proven  that  the  overthrow  of  the  wail  had  been  caused  by 
iht  act  of  the  respondent,  have  maintained  the  appellant's 
supposed  action  and  ordered  its  rebuilding.  There  can  be 
no  occasion  however  now  to  consider  whether  such  a  suit 
for  the  reconstruction  of  the  wall  would  even  under  those 
circumstances  have  been  founded  in  law,  there  was  in  fact 
no  such  demand  made  by  the  appellant. 

The  Court  below  in  denying  the  appellant's  right  of 
action,  assumes  for  grounds  of  such  decision,  that  the  wall 
was-  not  demolished  by  any  act  of  the  respondent  or  of  his 
agents,  but  by  the  natural  falling  of  stones  from  the  cape 
above  the  property.  It  is  respectfully  proposed  then  by  the 
appellant  to  draw  the  attention  of  the  Court  to  the  facts 
of  record  and  then  to  the  principles  of  law  applicable  to 
them,  and  it  is  conceived  that  the  case  will  not  require 
much  consideration  to  discover  that  the  judgment  of  the 
Court  below  was  erroneous  and  ought  to  be  reversed. 

The  evidence  summed  up  amounts  to  this,  that  the  res- 
pondent, for  a  period  of  upwards  of  23  years,  by  himself 
and  his  tenants,  so  uses  his  property  that  he  permits  dirt  and 
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rabbish  to  increase  thereon  and  suffers  it,  together  with 
the  excavations  from  a  sewer  on  his  premises,  to  be  piled  by 
his  tenants  to  the  height  of  twenty-four  feet  against  his 
neighbour's  wall,  that  he  is  not  even  ignorant  of  this,  but 
promises  to  cause  the  removal  of  the  nuisance,  and  fails  so 
to  do,  in  consequence  of  whicb  neglect  on  his  part,  the 
wall  in  question  is  precipitated  upon  the  premises  occupied 
by  the  appellant  who  is  thus  from  the  month  of  April,  1856, 
until  the  bringing  of  his  action  deprived  of  the  use  of  a 
great  portion  of  the  property  by  him  leased.  Under  these 
circumstances,  can  it  be  supposed  that  the  law  affords  no 
remedy  ?  The  appellant  is  not  so  advised,  but  on  the  con» 
traiy  is  led  to  consider  that  it  gives  him  a  threefold  redress^ 
the  one  by  action  against  his  own  landlord,  the  others 
against  the  respondent's  tenants  and  the  respondent  himself, 
and  so  judging  he  made  his  election  and  instituted  his 
action  against  the  person  he  considered  the  most  in  fault, 
and  the  one  consequently  upon  whom  the  effects  of  his 
illegal  conduct  must  ultimately  fall,  by  which  proceeding  a 
circuity  of  actions  was  avoided. 

Now,  it  is  well  known  that  the  obligations  of  the  lessor 
towards  his  lessee  are  not  the  same  as  those  of  neighbouring 
proprietors  or  tenants  towards  each  other.  The  landlord 
is  by  law  bound  to  cause  his  tenants*  to  enjoy  the  thing 
leased  (1).  The  neighbour,  whether  proprietor  or  tenant, 
is  merely  like  all  the  world  under  the  obligation  to  permit 
him  to  enjoy  it,  so  that  when  the  appellant  contends  he  has 
an  action  against  his  landlord  Motz,  he  means  not  the  actio 
injuriarum^  because  both  by  the  old  and  modem  law  of 
France,  ^'  Le  bailleur  n'est  pas  tenu  de  garantir  le  preneur 
"  du  trouble  que  des  tiers  apportent  par  des  voies  de  fait  à 
"  sa  jouissance,  sans  prétendre  d'ailleurs  aucun  droit  sur 
"  la  chose  louée.  "  (2).  But  an  action  such  as  it  would  be 
competent  to  a  lessee  to  institute  against  bis  lessor  on  ac- 


(1)  Coda,  Art.  1719.    Poth,  Louage,  Ko.  63. 

CI)  6  MMMdé,  P..468  t-FMhitr,  Iniftit,  No.  81. 
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count  of  the  total  or  partial  lo8S  of  enjoyment  of  the  thing 
leased  by  reason  of  a  vis  major^  such  as  a  tempest  or  fire 
rendering  necessary  something  beyond  such  repairs  as  it  is 
incumbent  upon  tenants  to  make  {réparations  locatives)^  or 
such  a  case  as  the  present,  whereby  the  appellant  is  deprived 
of  a  large  portion  of  his  premises  by  the  tortious  acts  uf  his 
neighbours,  which,  as  to  the  appellant,  is  a  force  majeure 
that  he  could  not  prevent. 

Yet,  although  the  legal  obligations  of  the  neighbouring 
proprietor  or  occupier  is  not  in  any  wise  to  cause  his  neigh- 
bour to  enjoy  his  property,  he  is  still  legally  bound  to  permit 
him  so  to  do,  and  if  he  does  not  the  cu^tio  injuriarum  would 
lie  against  him,  he  is  bound  by  all  law  so  to  use  his  own 
property  as  not  to  annoy  his  neighbour,  he  is  not  only  held 
not  to  commit  any  illegal  act  injurious  to  him,  but  not  to 
suffer  any  thing  to  be  done  or  to  remain  upon  his  premises, 
no  matter  by  whom  committed  or  how  cast  there,  if  noxious 
to  another,  the  law  would  not  permit  him  to  cause  any 
offensive  matter  to  be  placed  upon  his  premises,  or  to  remain 
there  if  accidentally  or  otherwise  cast  upon  them,  but  by 
such  conduct  he  would  render  himself  liable  to  an  indict- 
ment for  a  nuisance,  as  well  as  to  an  action  for  the  private 
injury,  and  would  be  compellable  to  remove  the  same,  and 
this  obligation  and  these  liabilities,  it  is  apprehended,  would 
be  common  to  the  owner  and  to  the  occupier  of  the  pro- 
perty. 

It  cannot  be  doubted  that  had  the  respondent  permitted 
his  wall  to  fall  through  age,  wereby  the  adjoining  tenant 
had  been  injured,  he  would  be  amenable  for  the  damages 
which  would  ensue,  then  suppose  the  wall  to  have  been 
common,  a  mur  mitoyen^  his  liabilities  would  be  none  the 
less,  but  his  co-proprietor  would  be  also  liable  towards  the 
person  injured,  and  if  the  wall,  instead  of  being  prostrated 
from  age  or  natural  decay,  should  be  forced  down  by  the 
suffering  to  gather  about  it  or  to  be  piled  against  it  by  his 
tencmts,  who  occcpied  the  premises  year  after  year,  such 
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qnantities  of  rnbbish  as  collected  in  the  yard  adjoining, 
woald  not  the  proprietor  be  at  the  least  equally  liable  for 
the  damages  thereby  caused  as  if  its  fall  had  been  occa- 
sioned by  natural  decay?    Again,  supposing  that  the  res- 
pondent should  not  be  amenable  for  his  non-feasance  in  that 
respect,  the  only  semblance  of  difficulty  in  holding  him 
responsible  would  be  the  rendering  him  Jiable  for  the  acts  of 
fais  tenants,  and  here  the  appellant  respectfully  submits  that 
he  should  be  so  held,  respondeat  superior^  is  the  language 
of  the  law  of  reason.     The  respondent  possessed  his  pro- 
perty by  his  tenants.    The  relation  of  superior  and  subordi- 
nate existed  between  them.     Blackstone,  in  his  Commen- 
taries, states  :  "  I  may  lawfully  enter  my  neighbor's  land, 
*^  and  peaceably  pull  down  that  which  is  an  unlawful  an- 
"  noyance  to  me.  •'     Certainly  then  a  landlord  may  enter 
npon  his  own  property  for  such  purpose.    The  appellant 
contends  the  respondent  not  only  had  the  rig^t  to  do  so,  but 
that  he  was  bouiid  to  see  that  his  tenants  so  possessed  his 
property  as  not  to  injure  their  neighbours.    The  continued 
acts  of  his  tenants  from  year  to  year,  done  with  his  know- 
ledge, which  he  might  have  prevented  and  which  were 
done  in  reality  as  tenants,  and  with  a  view  by  them  of  en- 
joying the  premises  by  procuring  a  passage  to  the  rear  of 
them,  were  surely  adopted  by  him,  and  became  his  own 
acts  and  within  the  meaning  of  the  law,  the  acts  of  his 
tenants  were  the  acts  of  his  agents  or  servants,  "  c'étaient 
^'  des  actes  commis  dans  l'exercice  des  fonctions  auxquelles 
^*  ils  étaient  préposés.  "    In  a  case  to  be  found  in  the  En- 
glish Law  and  Equity  Reports,  (1)  it  was  held  that  where 
a  party  contrary  to  the  directions  of  an  overseer  had  felled 
trees,  which  became  a  nuisance  to  another,  the  overseer 
was  responsible,    because  he  knew  of  the  act  and  gave 
no  directions  to  have  the  nuisance  removed.    The  appel- 
lant contends   that    the  wall  was  in  fact    destroyed  by 
the  neglect  of  duty  of  the  respondent,  and  that  wherever 


(1)  16  LawMdBqvltyBtporti,  p.  446,  ianoto. 
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there  is  a  disregard  of  duty  there  is  liability  to  an  action. 
He   knew  of  the  accumulation  of  dirt  and   stones  upon 
his  premises,  and  even  if  he  knew  it  not  his  igncnrance 
would  not  excuse  him,  he  was  bound  to  know  it.    If  the 
wall  had  been  unsafe  from  natural  decay,  it  would  not 
have  availed  him  to  plead  ignorance  of  the  fact,  then  if 
stones  were  piled  against  it,  year  after  year,  his  igncHranee 
of  that  fact  would  not  excuse  him,  he  was  bound  to  see 
that  it  was  not  in  a  dangerous  state  from  any  cause.  But  it 
is  established  in  evidence,  not  only  that  he  was  well  aware 
of  the  state  of  the  premises,  but  that  he  promised  to  remove 
that,  which,  for  the  want  of  removal,  caused  the  destructiqn 
of  the  wall.    The  appellant  does  not  suppose  that  the  mere 
voluntary  promise  on  the  part  of  the  respondent  would  give 
rise  to  any  legal  obligation,  but  he  submits  that  no  such 
undertaking  would  have  been  made  by  him  without  the 
existence  of  an  obligation,  and  he  believes  that  such  obli- 
gation did  exist  towards  any  individual  to  whom  the  mate- 
rials were  likely  to  cause  an  injury.     Ch.  Baron  Pollock,  in 
a  case  reported  in  the  English  Law  and  Equity  Reports  for 
1 854,  vol.  26,  page  532,  asks  if  a  party  can  leave  a  thing 
where  mischief  is  likely  to  occur  and  get  rid  of  his  liability 
by  abandonning  it  there  ?  and  he  answers  no,   wherever 
there  is  control  and  managementy  there  is  liability.    Will  it 
be  said  that  the  respondent  had  not  the  control  and  manage- 
ment over  the  materials  collected  on  his  premises,  and  ren- 
dering them  almost  uninhabitable,  and   his  buildings  or 
wall  dangerous  to  his  neighbors  ?    Marcadé,  in  his  Com- 
ments upon  the   art.  1385  of  the  Code  Napoléon,  which 
enacts  that  the  owner  of  an  animal  is  answerable  for  the 
damage  caused  by  such  aninml,  says  :  ^^  Cette  règle  de 
«'  Particle  1385,  ne  s'appliquerait  pas  aux  animaux  libres 
*^  dans  les  bois  puisqu'ils  ne  sont  pas  la  propriété  de  celui 
^^  sur  le  terrain  duquel  ils  reposent,  ''  and  adds,  ^'  sans 
^^  doute,  les  propriétaires  ou  fertniers  des  terres  voisines 
^^  auxquels  nuirait  la  trop  grande  abondance  du  gibier, 
«^  pourraient  se  plaindre,  mais  au  lieu  de  pouvoir  placer  le 
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"  défendeur  sous  le  coup  de  l'article  1386,  ils  ne  pourraient 
"  invoquer  que  les  articles  1382,  1383,  et  n'obtiendraient 
"  une  indemnité  qu'en  prouvant  que  c'est  par  la  faute  de 
"  leur  adversaire  que  le  gibier  s'est  accru  outre-mesure."  (1) 

Pothier  says,  :  "  On  appelle  délits  et  quasi  délits  les  faits 
^*  illicites  qui  ont  causé  quelque  tort  à  quelqu'un  d'où  naît 
"  l'obligation  de  les  réparer.  "  (2)  Merlin,  in  His  Rep.  de 
Juris.,  states  :  "  C'est  Tindemnité  ou  dédommagement  qu^on 
^^  doit  à  la  personne  à  qui  l'on  a  causé  quelque  préju- 
dice. "  (3)  And  Denisart  says  :  ^^  Dans  tous  les  cas  où  il 
^'  s'agit  de  savoir  s'il  est  dû  des  dommages  et  intérêts,  et 
*^  en  quoi  ils  consistent,  il  faut  considérer  la  qualité  du  fait 
^'  qui  a  causé  le  dommage,  la  part  que  peut  y  avoir  celui  à 
^'  qui  on  l'impute,  son  intention,  et  quelles  ont  été  les  suites 
*^  du  fait,  c'est  sur  ces  vues  et  sur  celles  des  circonstances 
**  particulières,  que  les  juges  doivent,  par  leur  prudence, 
*^  décider  les  questions  de  cette  nature.  "  (4)  There  is  also 
a  case  reported  in  the  Journal  des  Audiences,  vol.  4,  page 
767,  of  an  action  against  the  owner  of  a  mill  brought  by  the 
adjoining  proprietor  for  damage  done  him  by  the  miller's 
tenant  in  tresspassing  upon  his  garden  and  pilfering  his 
fruit,  in  which  judgment  was  rendered  in  his  favor,  but 
was  reversed  in  appeal,  because  "  il  n'y  avait  ni  complicité^ 
^^  ni  connaissance^  ni  tolérance^  et  qu'enfin  Pappelant  n^avait 
^^  point  vu  la  chose^  ni  pu  Pempécher.  "  In  fine,  though  the 
general  rule  of  law  is,  that  "  Tous  délits  sont  personnels,  " 
the  exception  is  where  the  act  of  commission  or  omission  is 
wilhin  the  knowledge  of  the  party  who  could  have  prevented 
the  mischief  ;  Merlin  lays  it  down  :  ^^  Celui  qui,  par  sa 
*'*'  négligence  ou  la  négligence  de  ceux  dont  il  doit  répondre, 
^^  cause  du  dommage  à  autrui,  est  obligé  de  le  réparer,  " 
and  adds,  ^^  la  même  décision  s'applique  à  ceux  qui  causent 


(1)  5  Kareadé,  p.  283. 

(2)  latrodactioxi  Gén.  aux  CouU,  No.  110. 

(3)  4  Rep.  de  Jarisp.,  ybo.  Dommages-Intérêts,  p.  26. 

(4)  2  Col.  de  Dec.  Nonr.,  p.  171,  Ko.  6. 
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^^  da  dommage  parce  quails  ignorent  les  choses  qu'ils  de- 
"  vraient  savoir.  "  (1) 

The  appellant  has  shewn  that  the  wall  in  question  was 
prostrated  by  the  rubbish  in  the  respondent's  yard  ;  that 
alone,  without  tracing  more  specifically  the  further  sujfTering 
it  to  be  heaped  against  the  wall,  establishes  a  fmma  facie 
case  of  negligence  on  his  part,  and  the  ontis  probandi  lies 
on  him  to  establish  that  the  accident  arose  from  some  ine- 
vitable vis  major ^  if  such  had  been  the  case  ;  this  he  has 
not  done.  Courts  of  Justice  are  instituted  to  afford  a  re- 
medy for  wrongs  suffered,  and  this  Honorable  Court  espe- 
cially, to  give  relief  where,  through  error  of  judgment,  in- 
juries remain  unremedied  :  the  appellant  then  seeks  from 
this  Court  that  redress  for  the  damages  by  him  sustained  at 
the  hands  of  the  respondent,  which  from  the  Court  below 
he  has  failed  to  obtain. 

For  the  respondent  it  was  maintained,  that  the  wall  in 
question  being  a  mur  mitoyen^  and  having  fallen  from  old 
age  and  the  natural  falling  of  stones  from  the  cape,  that  the 
proprietor  of  the  premises  occupied  by  the  appellant,  alone 
had  a  right  of  action  against  the  respondent  for  the  recon- 
struction of  the  wall  in  question,  upon  his  offering  to  con- 
tribute one  half  of  the  expense  of  such  reconstruction  ;  that 
the  tenant  had  no  right  to  any  such  action.  (2)  That  the 
Court  below  had  adopted  this  view  of  the  case,  and  that 
the  judgment  was  correct,  and  ought  to  be  confirmed. 

The  only  question  was  whether  AUsopp  was  guilty  of  a 
a  trespass  or  voie  de  faits  towards  the  Appellant,  which 
evidently  he  was  not  ! 

Atlwin,  Justice,  dissentienfe  : — Said  he  had  the  misfor- 
tune to  differ  from  the  majority  of  the  Court  in  this  case» 
His  Honor  here  recited  the  allegations  in  the  declaration 
and  pleadings,  and  said,  that  the  Court  below  dismissed 
the  action  upon  the  merits,  and  he  thought  very  properly, 

(1)  Rep.  do  Jnrisp.,  vbo.  Dommacre,  p.  25. 

(2)  TottUier,  yoI.  3,  Noi.  204.  207,  213  and  214. 
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that  he  would  have  dismissed  the  action  upon  demurrer. 
His  Honor  here  remarked,  that  there  was  a  difference 
between  the  old  law  of  France  taken  from  the  Roman  Law, 
and  the  modem  law  of  France,  upon  this  subject  ;  that  the 
contract  of  sale  and  lease  of  the  modem  law  of  France, 
was  not  the  contract  of  sale  or  lease  of  the  old  Roman  Law  ; 
that  under  the  latter  the  proprietor  had  much  greater  power 
than  was  given  to  him  by  modem  French  legislation  ;  that, 
to  entitle  a  plaintiff  to  an  action  such  as  the  appellant  in 
this  case  had  instituted,  it  was  necessary  that  he  should  be 
in  possession  of  the  premises  injured  or  encumbered,  and 
that  a  tenant  was  not  in  such  possession,  was  most  clearly 
laid  down  by  Pothier  (1),  and  also  by  Marcadé.  That 
under  the  terms  of  the  lease  of  the  premises  in  question, 
the  appellant  had  a  perfect  right  to  proceed  against  his  land- 
lord, apart  from  any  right  the  law  afforded  him.  His  Honor 
then  remarked,  that  upon  looking  at  the  evidence  adduced  in 
the  cause,  he  found  it  of  the  most  extraordinary  character, 
for  upon  reference  to*  the  evidence  of  Mr.  Motz,  who  was  the 
proprietor  of  the  premises  occupied  by  the  appellant,  it  ap- 
peared that  the  appellant  himself  was  under  the  impression 
that  his  recourse  was  against  his  own  landlord,  for  he  went 
to  complain  to  him  about  the  nuisance  in  question  ;  and 
Mr.  Motz,  upon  that,  wrote  to  the  respondent,  who^  he 
says,  undertook  to  remove  it  ;  that  the  damage  was 
differently  estimated,  and  some  of  the  witnesses  must  have 
had  an  extraordinary  idea  of  the  value  of  a  pig  pen,  for 
the  appellant  kept  four  pigs,  and  the  witnesses  swore 
that  the  damage  he  suffered  by  being  unable  to  keep  these 
four  pigs  in  his  yard,  was  as  much  as  £40,.  some  even 
say  £50.  His  Honor  concluded  by  remarking  that  he  was 
of  opinion  that  the  judgment  of  the  Court  below  was  a  right 
one  ;  and  that  a  tenant  had  no  right  of  action  against  third 
parties  in.  cases  of  this  description. 

Duval,  Justice  : — ^The  Court  below,  in  my  opinion,,  has 


(I)  Contrat  dv  Louge,  No.  91. 
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misconceived  the  action.  The  appellant,  plaintiff  in  the 
Court  below,  brought  his  action  against  the  respondent, 
alleging  that  in  consequence  of  his  negligence  and  care- 
lessness in-  allowing  a  quantity  of  stones  and  rubbish  to 
collect  on  his  premises  the  wall  dividing  the  two  pro- 
perties was  thrown  down,  and  precipitated  into  his  yard, 
to  his  great  annoyance  and  inconvenience  ;  and  that 
notwithstanding  that  he  had  frequently  requested  him, 
the  respondent,  to  remove  the  rubbish  and  ruins  from  his 
yard,  that  he  had  always  refused  to  do  so,  whereby  he  had 
suffered  damage.  Now,  with  these  facts  before  us,  for 
these  allegations  have  been  fully  proved  by  the  appellant, 
how  can  it  be  conceived  for  a  moment  that  the  proprietor 
of  the  premises  occupied  by  the  appellant,  would  have  a 
right  of  action  against  AUsopp,  the  respondent  ?  This  is 
an  action  of  vote  de  fail  ;  it  is  not  an  action  for  trouble  in 
the  enjoyment  of  his  premises  against  which,  by  law,  his 
landlord  is  bound  to  protect  him.  There  is  a  wide  distinc- 
tion between  the  two  cases,  and  this  distinction  will  be 
found  to  be  laid  down  in  Pothier,  Traité  du  Louage,  Nos. 
81  and  287  ;  and  the  same  doctrine  will  be  found  laid 
down  in  Troplong,  Duvergier  and  Dalloz;  and  in  this 
particular,  there  is  no  diffrence  between  the  old  and  the 
modern  law  of  France. 

Applying  the  principle  here  laid  down  to  this  case, 
could  AUsopp  pretend  that  he  would  have  a  right  to  throw 
down  the  wall  whenever  he  thought  proper,  and  that  the 
adjoining  tenant  would  have  no  right  of  action  against  him  ? 
No.  The  proof  adduced  in  this  case  establishes  that  the  wall 
in  question  was  thrown  down  by  the  negligence  of  the  res- 
pondent in  allowing  the  rubbish  to  accumulate  and  to  be 
piled  up  against  the  wall  in  question,  and  all  the  authori- 
ties above  mentioned  draw  the  distinction  between  actions 
for  voie  défait^  and  actions  for  the  legal  rights  of  tenants 
against  proprietors.  Suppose,  for  instance,  that  AUsopp 
had  taken  a  pickaxe  and  throwm  down  the  wall,  would 
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Motz  have  had  a  right  of  action  against  him  ?  No  ;  the 
tenant,  as  possessing  in  fact,  has  a  right  of  action  for  voie 
défait.  The  Court  below,  therefore,  misconceived  the  ac- 
tion. The  tenant  had  a  perfect  right  to  bring  the  action 
against  Allsopp,  as  well  as  if  any  one  had,  passing  his 
liouse,  broken  his  windows. 

Caros^  Justice  : — The  distinction  betwen  actions  for  voie 
de  faitSy  and  for  trouble  in  the  enjoyment  of  the  premises 
leased  is  clearly  laid  down  by  all  the  authorities  cited; 
and  this  is  an  action  for  voie  de  fait  ; — ^the  declaration 
alleges  that  the  damage  was  suffered  by  the  negligence  and 
carelessness  of  the  respondent,  therefore  he  alone  is  liable. 
As  to  the  questions  of  fact,  they  are  clearly  proved.  It  is 
proved  that  the  wall  dividing  the  two  properties  was  thrown 
down,  not  by  the  gradual  falling  down  of  gravel  and  stones 
from  the  cape,  but  by  the  respondent,  as  the  stone  fell  each 
year,  piling  it  up  against  the  wall  ;  and  more  than  this,  it  ^ 
is  in  proof  that  the  respondent  caused  a  sewer  to  be  dug  in 
his  yard  for  his  own  convenience,  and  the  dirt  and  gravel 
from  the  excavations  of  which  he  also  threw  up  against  the 
wall,  which  also  contribued  to  its  fall.  Under  these 
circumstances,  is  the  respondent  not  liable  to  the  tenant, 
directly,  for  the  loss  of  the  use  of  his  yard  ?  I  am  of  opi- 
nion that  he  is.  This  action  was  rendered  necessary  and 
was  occasioned  by  the  neglect  of  the  respondent,  who 
would  not  go  to  the  expense  of  carting  away  the  rubbish, 
but  rather  preferred  to  throw  it  against  the  wall.  If  the 
appellant,  under  these  circumstances,  had  brought  his  ac- 
tion against  his  landlord,  he  would  have  pleaded,  look 
to  the  person  whose  act  is  the  cause  of  the  injury  of  which 
you  complain,  I  have  nothing  to  do  with,  and  am  not  res- 
ponsible for  his  acts  of  negligence  or  carelessness,  not  to 
say  malice.  All  the  authorities  agree  in  saying  that  where 
the  act  of  the  third  party  is  a  voie  défait^  the  tenant  has  his 
action  direct.  (1) 


(1)  DftUos,  LoiiAge,  23§. 
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As  to  the  question  of  damages^  I  would  have  been  dis- 
posed to  grant  more  than  the  court  has  awarded,  as  it  is 
proved  to  be  from  £25  to  £40,  but  as  the  other  members  of 
the  Court  have  thought  £15  sufficient,  I  concur  in  the 
judgment. 

Sir  L.  H.  Lafontaine,  Bt.  C.  J  : — ^It  will  be  found  that  in 
the  question  involved  in  this  case,  the  old  and  modem  law 
are  precisely  the  same.  Because  here,  it  is  not  a  question  of 
trouble  by  loss  of  enjoyment,  or  diminution  of  enjoyment^ 
or  other  trouble,  by  which  the  party  causing  the  trouble, 
claims  a  right  to  do  so,  in  which  case  the  tenant  has  a  right 
of  action  solely  against  his  proprietor  ;  the  present  action 
is  for  vote  de  fcdis^  and  the  distinction  between  the  two 
cases  is  clearly  laid  down  by  all  the  authorities. 

The  written  Judgment  of  the  Court,  condemned  the  res- 
pondent in  £15  damfiges,  and  fixed  a  day  within  which  he 
was  to  remove  the  rubbish  in  question  from  the  premises 
occupied  by  the  appellant,  in  default  of  which,  the  appellant 
was  authorised  to  remove  it  at  the  cost  and  charges  of  the 
respondent. 

Andrews,  Campbell  and  Andrews,  for  appellant. 

Lelistre  and  Angers,  for  respondent. 
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DISTRICT  OF  QUEBEC. 


Before  : — Sir  L.  H.  Lafontaine,  Baronet,  Chief  Justice, 
Atlwin,  Dutal  and  Carok,  Justices. 

McMaster Appellant. 

and 
Wai^keb  et  al Respondents. 


Held: — ^That  when  three  ch^ne  are 
ifctoched  together  for  the  purpoee  of  deli- 
Terj,  thej  compoee  one  whole,  and  deli- 
Tery  of  any  one  will  not  be  held  made, 
■ntil  all  three  thall  hare  been  delirezed. 


Jage: — Qne  lorsque  trois  chaînes  sont 
jointes  ensemble  pour  être  ainsi  délivrées, 
ces  chaînes  n'en  font  qu'une,  et  que  Uyrai- 
son  ne  sera  oensée  oomplette  que  lorsque 
les  trois  chs&nes  auront  été  délivrées. 


Judgment  rendered  the  12th.  March,  1858. 

This  was  an  appeal  from  a  judgment  rendered  in  the  Su- 
perior Court,  at  Quebec,  in  a  case  wherein  the  respondents, 
plaintiffs  in  the  Court  below,  sued  the  appellant,  defendant 
in  the  Court  below,  for  the  sum  of  £269  2  8,  being  the 
Talue  of  two  chains,  which  together  with  a  third  chain,  ac- 
cording to  the  allegations  in  the  declaration,  the  appellant, 
as  master  of  the  steamship  "  Anglo-Saxon,  "  had  received 
from  the  respondents  in  Liverpool,  on  board  of  the  said 
steamship,  in  good  order  and  conditicm,  as  per  bill  of 
lading,  and  had  undertaken  to  deliver  to  the  respondents, 
or  their  assigns,  in  the  like  good  order  and  condition,  at 
Quebec  ;  but  which  he  neglected  and  failed  to  do  ;  and  that 
while  the  said  three  chains  were  still  in  his  charge  and 
custody,  in  the  port  of  Quebec,  two  of  the  same  were, 
by  the  carelessness  and  negligence  of  the  appellant,  lost 
overboard  and  sunk. 

The  appellant  pleaded  that  the  three  chains  in  question 
were  delivered  to  the  respondents  on  or  about  the  6th.  of 
October,  1856,  in  the  same  good  order  and  condition  in 
which  they  had  been  shipped  ;  that  they  were  safely  dis- 
charged from  the  said  steamship  and  delivered  to  the  res- 
pondents, at  Quebec,  in  the  same  good  order  and  condi- 
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tion  in  which  they  had  been  shipped,  and  were  so  dis- 
charged into  a  bateau  sent  by  the  respondents  alongside  the 
vessel  for  the  purpose  of  receiving  the  same,  and  that  the 
said  two  chains  were  not  lost  while  in  the  charge  or  cus- 
tody of  the  appellant,  but,  on  the  contrary,  the  same  were 
safely  delivered  to  the  respcmdents,  and  that  if  the  same 
were  lost  overboard  from  the  said  bateau  they  were  so  lost 
after  they  had  been  safely  delivered  to  the  respondents^  and 
while  they  were  under  their  own  care  and  responsibility. 

The  evidence  established  that  shortly  after  the  arrival  of 
the  steamship  at  Quebec,  a  bateau  was  sent  alongside  of 
her,  at  the  instance  of  the  respondents,  to  receive  the  three 
chains  in  question  ;  that  for  the  purpose  of  delivery,  the 
people  on  board  of  the  steamship,  attached  the  three  chains 
together  by  tying  the  ends  with  rope  ;  that  by  this  means, 
the  chains  were  hoisted  about  forty  feet  at  a  time,  out  of  the 
hold,  and  as  soon  as  about  forty  feet  were  hoisted,  they 
were  slackened  off  into  the  bateau  alongside,  and  then  forty 
other  feet  of  chain  were  hoisted  out  of  the  hold,  and  in  this 
manner  the  delivery  of  the  chains  in  question  was  proceeded 
with  and  continued  until  two  of  the  chains,  and  about  a 
third  of  the  other  or  remaining  one,  had  been  delivered  and 
put  on  board  of  the  bateau,  when  a  portion  of  this  chain 
got  down  between  the  steamship  and  the  bateau,  and  by 
its  weight,  began  dragging  away  the  other  portions  on  board 
of  both  the  steamship  and  the  bateau  ;  the  people  on  board 
of  the  steamship  arrested  the  progress  of  the  descent  of  the 
remaining  portion  of  the  chain  from  the  steamship  ;  but  all 
the  chain  which  had  been  put  on  board  of  the  bateau  was 
carried  out,  and  sunk  in  the  river,  and  that  upon  endea- 
vouring to  raise  the  chains,  the  rope  which  attached  them 
gave  way,  and  the  two  chains  in  dispute  remained  at  the 
bottom  of  the  river.  Four  witnesses  on  board  of  the  steam- 
ship stated  that  the  chain  was  hoisted  and  delivered  to 
the  bateau  men  with  all  due  care  and  caution  ;  and  that  at 
the  time  the  two  chains  in  question  were  carried  away, 
they  were  delivering  the  chain  in  the  same  way  that  they 
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had  done  all  along,  and  that  the  loss  of  the  chain  was  the 
faalt  of  the  bateau  men.  The  owner  of  the  bateau,  and 
another  man  employed  on  board  of  the  bateau,  said  that  the 
loss  of  the  two  chains  in  question  was  occasioned  by  the 
too  great  rapidity  with  which  the  people  of  the  steamship 
delivered  it  ;  that  they  could  not  receive  it  so  fast  as  they 
delivered  it,  and  that  by  their  slacking  it  away  too  fast  for 
them  to  receive  it,  the  portion  in  question  which  carried 
away  the  two  chains  from  on  board  of  the  bateau,  got  be- 
tween the  two  vessels,  and  that  they,  the  people  of  the 
bateau,  could  not  prevent  the  loss  of  the  two  chains  in 
question. 

It  was  contended  for  the  appellant,  that  from  the  circum- 
tance  of  its  having  been  proved  by  all  the  witnesses  exami- 
ned in  the  cause,  that  the  two  chains,  for  the  non  delivery 
of  which  the  action  had  been  brcMight,  had  been,  in 
point  of  fact,  safely  delivered  on  board  of  the  bateau  of 
the  respondents,  and  that  it  was  only  after  they  had  been  so 
delivered,  that  they  were  carried  away  and  lost,  that  the 
action,  therefore^  which  was  in  damages  for  the  non  deli- 
very of  the  said  two  chains,  could  not  lie  ;  and  that  if  any 
right  of  action  accrued  to  the  respondents,  under  the  cir- 
cumstances, it  was  not  the  form  of  action  which  they  had 
adopted. 

That  inasmuch  as  it  had  been  clearly  proved,  as  well  by 
the  witnesses  of  the  respondents,  as  by  those  of  the  appel- 
lant, that  the  two  chains  in  question  had  been  delivered  on 
board  of  the  bateau,  that  the  present  action  of  the  respon^^ 
dents  could  not  be  maintained. 

For  the  respondents  it  was  argued,  that,  upon  examination 
of  the  evidence  it  would  be  found  that  the  loss  of  the  two 
chains  in  question  was  occasioned  by  the  negligence  and 
carelessness  of  the  people  on  board  of  the  steamship  ;  that 
though  warned  by  the  men  in  the  bateau  they  continued  to  let 
the  chain  run  down  too  fast,  having  it  in  their  power  to 
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control  and  check  the  motion  of  the  chain  ;  in  which  respect 
the  men  in  the  bateau  were  completely  powerless. 

Sir  L.  H.  La  Fontaine,  Bart  C.  J.  : — In  this  case  the  Court 
here  confirms  the  judgment  of  the  Court  below.  The  chains 
being  attached  together  by  the  people  on  board  the  steamship 
were  one  whole,  and  until  a  delivery  of  the  whole  was  made, 
there  was  no  deliveiy  at  all,  and  therefore,  they,  the  people  of 
the  steamship  ought  to  have  observed  greater  caution.  It  is 
moreover  proved  that  the  ropes  with  which  they  were  attached 
were  not  strong  enough,  and  therefore  the  people  on  board 
of  the  steamship  ought  to  have  taken  more  care,  and  greater 
precaution  in  slackening  the  chain  into  the  bateau  ;  the 
judgment  of  the  Court  below  is  therefore  confirmed. 

Pope,  Tros.  for  appellant. 

Holt  and  Irvine,  for  respondent. 


BANC  DE  LA  REINE, 
En  Appel. 


DISTRICT  DE  MONTREAL. 


Présents: — Sir  L.    H.   LaFontaine,    Bart.   Juge-en-Chef, 
Atlwin,  DtrvAL  et  Cabon,  Juges. 

Lalouette  dit  Lsbeau,  et  al, •  •  •  Appdxxnts. 

et 
Delisle  et  cUy • • Intimés. 


Jugé  : — Qne  dans  on  oontrat  entre  pin- 
lÎAiirB  individufl  poor  I'ezploitatioii  d^nne 
traTene,  areo  liberté  à  ooaeun  d'eux  de 
rendre  on  céder  ses  droite,  il  n*est  pai 
loieible  anx  ceisionnaires  d'une  dea  pazties 
d'j^^lr  de  manière  à  nuire  à  l'entreprise  ; 
.4|ue  les  autres  sociétaires  avaient  une  ac- 
tion personnelle  et  directe  contre  ces  ees- 
sionnaires,  tant  pour  les  dommages  résul- 
tant de  leur  infraction  au  contrat  primitif, 
que  pour  Uin  rescinder  le  contrat  pour 
ravenir. 


Held  :~That  in  a  eontract  between  se* 
reral  persons  for  the  keeping  of  a  ferry, 
with  power  to  any  one  of  then  to  sell  or 
convey  his  right  therein,  the  assignees  of 
any  one  of  the  said  parties  cannot  act  so 
as  to  injure  the  business  ;  that  the  other 
copartners  have  a  personal  and  direct 
action  against  such  assignees  as  well  for 
the  damages  arising  from  their  breach  of 
the  original  contract,  as  for  the  rescision 
of  the  contract  for  the  ftitore. 


Jugement  rendu  le  4  Mars,  1868. 

Par  un  acte  du  12  mars  1840,  devant  notaires,  Michel 
Corbeil,  Jean  Rocan  dit  Bastien,  Césaîre  Germain,  Marie 
Angélique  Dusablé  et  Pascal  Lalouette  dit  Lebeau,  un  des 
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appelants,  aux  fins  de  faire  cesser  la  compétition  de  trois 
traverses  qu'ils  avaient  établies  séparément  et  diminuer  les 
dépenses,  s'unirent  ensemble  pour  ne  former  qu'une  seule 
traverse,  qui  serait  dirigée,  conduite  et  entretenue,  d'un 
côté  de  la  rivière  par  Michel  Corbeil  et  Lalouette,  et  de 
l'antre  par  Rocan,  Grermain  et  Marie  Angélique  Dusablé, 
Corbeil  fournissant  de  son  côté  un  chemin  sur  sa  terre  pour 
arriver  à  la  traverse,  et  de  l'autre  l'usage  qu'il  avait  acquis 
d'un  chemin  et  lieu  de  débarquement,  et  pour  lequel  il  de-» 
vait  ccmtinuer  à  pay«r  seul  la  rente.  Germain  et  M.  A. 
Dusablé  s'obligeant  de  fournir  de  plus,  du  même  côté,  un 
chemin  sur  leur  terrain  afin  d'éviter  l'escarpement  de  celui 
dont  Corbeil  avait  l'usage.  Les  parties  de  chaque  part  de- 
vant fournir  leurs  voitures  et  traversiers  nécessaires,  et  gar- 
der  le  profit  qu'elles  retireraient,  sans  en  rendre  compte  aux 
associés  de  l'autre  côté. 

La  traverse  fut  ainsi  exploitée  jusqu'en  novembre  1847, 
que  Michel  Corbeil  mourut,  laissant  pour  héritier  Désiré 
Corbeil,  son  fils,  un  des  appelants,  qui  lui  succéda  dans 
la  traverse  ;  puis  en  1849,  Jean  Rocan  étant  décédé,  ses 
héritiers  vendirent  leurs  droits  à  Germain  et  à  M.  A.  Du- 
sablé. 

Sur  ces  entrefaites  un  pont  ayant  été  construit  à  quelque 
distance  de  la  traverse  en  question,  mais  à  charge  de  res- 
pecter cette  traverse,  les  intimés  firent  l'acquisition  du  pont, 
et  peu  de  temps  après,  achetèrent  les  droits  de  Germain  et 
de  M.  A.  Dusablé  dans  la  traverse  en  question,  dont  le 
maintien  nuirait  à  la  prospérité  qu'on  espérait  en  faveur  du 
pont.  Ainsi  maîtres  de  la  traverse  d'un  côté  de  la  rivière, 
ils  élevèrent  les  taux,  négligèrent  le  service  des  voyageurs 
qui  fréquentaient  cette  traverse,  éloignèrent  le  traversier  de 
l'endroit  du  débarquement,  de  manière  à  détourner  les  pas- 
sagers de  ce  lieu,  et  les  acheminer  vers  le  pont. 

Cependant  les  appelants  voyant  la  vogue  de  leur  traverse 

ixninuer,  ainsi  que  leurs  profits,  et  les  intimés  jouissant  et 

occupant  des  terrains  et  chemins  fournis  par  les  appelants, 
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ces  derniers  intentèrent  une  action  en  résolution  du  contrat 
du  12  mars,  1840,  et  en  répétion  de  dommages  qu'ils  di- 
saient avoir  soufferts  par  les  manœuvres  des  intimés. 

Les  intimés  répondirent  à  cette  demande  en  alléguant 
qu'il  n'y  avait  pas  société  entre  les  parties  d'un  côté  de  la 
rive  et  celles  de  l'autre  ;  que  les  appelants  ne  pouvaient 
avoir,  et  n'avaient,  aucune  action  pour  faire  résilier  Tacte  du 
12  mars,  1840,  et  ne  pouvaient  agir  contre  les  intimés  avec 
lesquels  ils  n'avaient  jamais  fait  de  société  ou  de  conven- 
tions. 

Les  faits  énoncés  plus  haut  furent  prouvés^  néanmoins  la 
Cour  Supérieure  accueillit  la  prétention  des  intimés  et  dé- 
bouta l'action. 

C'est  contre  cette  décision  que  les  appelants  se  pourvurent 
et  avec  succès.  La  Cour  d'appel  leur  donna  gain  de  cause 
par  le  jugement  qui  suit  : — 

La  Cour,  &c. — 1.  Considérant  que  les  défendeurs  (inti- 
més) sont,  au  moyen  de  Tacquisition  qu'ils  ont  faite  de  Ce- 
saire  Grermain  et  sa  mère,  aux  lieu  et  place  de  ces  derniers, 
et  du  nommé  Jean  Rocan  dit  Bastien,  lesquels,  par  l'acte 
du  12  mars  1840,  avaient  contracté  avec  le  dit  Paschal  La- 
louette  dit  Lebeau,  un  des  appelants,  et  feu  Michel  Corbeil 
père  du  dit  Désiré  Corbeil,  l'autre  appelant,  celui-ci  étant 
à  ce  regard,  aux  lieu  et  place  de  son  dit  père  ; 

2.  Considérant  que,  d'après  une  juste  appréciation  de  la 
preuve,  il  est  évident  que  les  dits  défendeurs  (intimés)  ont 
manqué  à  leur  engagements  et  à  leurs  obligations,  au  pré- 
judice des  demandeurs  (appelants),  tandis  qu'ils  conservent 
contre  ces  derniers  tous  les  avantages  et  droits  résultant  eu 
leur  faveur  du  susdit  acte  du  12  mars,  1840  ;  que,  dans  ces 
circonstances,  les  demandeurs  (appelants)  sont  bien  fondés 
à  demander  la  résiliation  du  susdit  acte,  et  à  obtenir  la  ré- 
paration du  dommage  qui  leur  a  été  ainsi  causé  ;  que,  par 
conséquent,  dans  le  jugement  dont  est  appel,  et  qui  dé- 
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boate  les  dits  demandeurs  de  leur  action,  il  y  a  mal  jugé  i-^ 
fafirme  le  susdit  jugement.  •  •  et  ce  avec  dépens  contre  les 
intimés  sur  le  présent  appel  ;.et  cette  Cour,..  •  condamne 
les  défendeurs,  (intimés)  solidaixementi  à  payer  aux  deman* 
deurs  (appelante),  pour  les  canseis  d'action,  la  somme  de 
££5.  par  forme  de  dommages,  avec  intérêt  à  compter  de  ce 
jour,  et  de  plus,  adjuge  et  ordonne  que  le  dit  acte,  du  13 
mars,  1840,  soit,  et  il  est  par  les  préèentes,  rescindé  et  résilié 
è  toutes  fins  quelconques,  et  les  parties  remises  au  même 
et  semblable  état  qu'elles  eussent  été,  si  le  susdit  acte  n'eût 
pas  été  passé,  le  dit  Désiré  Corbeil  étant  en  conséquence 
réintégré  dans  la  propriété  des  terrains  et  routes  cédés  par 
le  dit  feu  Michel  Corbeîlpour  l'objet  que  les  parties  avaient 
en  vue,  lors  de  la  passation  du  susdit  acte,  et  les  défen- 
deurs (intimés)  déclarés  déchus  de  tous  droits  de  possession 
et  d'usage  des  dits  terrains  et  routes  à  l'avenir,  et  condamne 
les  dits  défendeurs  (intimés)  aux  dépens  de  l'action. 

LoBAJWoKR,  PoMiinrii.LE  et  LoRAiTGKn,  pour  les  appelants. 

Cksrribb,  DoBioN.et  Doeion,  pour  les  intimés. 


Na  1495. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — MsasurrH,  Justice. 
(  Warren Plaintiff. 


vs. 


NoAD..% » •  Dejmdant. 


Held:— Thai,  in  th«  «a6«  rabmîUed, 
the  defendant  wu  Iiab:e  in  an  aotion  of 
damefes,  fer  baring,  in  his  OApacitj  of 
afnt  or  altonej  of  a  third  partr, 
I  the  illegal  teirare  of  the  plaintUTs 


Jvgé  s— One,  dani  l'efpèoe,  le  défen-. 
denr  était  re^pootfable  endommagée,  pour 
avoir,  en  sa  qualité  d'agent  on  procureur 
d'une  tieroe  péraonne,,faitlUéfaleffleDt 
aabir  la  propriété  du  demandeur. 


Judgment  rendered  the  19th.  December,  185T. 

The    action   was   in    damages  for    the  sum  of  £500, 
brought  against  the  defendant  for  having^  in  his  capacity 
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of  agent  or  attorney  of  Messrs.  B.  Wekand  Co.,  of  Halifax, 
made  affidavit  upon  which  a-  writ  of  saisie^rrit  simple 
issued,  by  virtue  of  which  the  sheriff  seized,  as  of  and 
belonging  to  one  Alexander,  a  certain  schooner  called  the 
^^  Joseph  Howe,  "  alleged  in  the  declaration  to  have  been, 
at  the  time  of  the  seizure  thereof,  and  for  some  time  pre* 
viously  thereto,  the  property  of  and  in  the  actual  possession 
of  the  plaintiff,  of  which  circumstance,  it  was  further  al- 
leged in  the  declaration,  the  defendant  had  full  and  perfect 
knowledge  at  the  time  he  so  illegally  caused  the  seizure  of 
the  schooner  in  question. 

The  defendant  pleaded  the  general  issue. 

The  plaintiff  established  that  a  few  weeks  previously  ta 
the  seizure  of  the  schooner  in  question  he  was  in  possession 
of  her  as  owner,  having  purchased  her  from  the  said 
Alexander  ;  that  he  had  loaded  her  and  sent  her  to  sea, 
and  that  she  was  forced  back  to  Quebec  by  stress  of  weather, 
when  the  plaintiff  took  out  her  cargo  and  placed  it  in  his 
own  store,  and  then  sent  the  schocxier  to  Jones'  cove  for 
safety  during  winter  ;  that  while  there  she  was  seized  at 
the  instance  of  the  defendant,  as  aforesaid,  although  he  was 
aware  that  the  vessel  had  be^n  previously  sold  to  the 
plaintiff. 

MsRKiHTH,.  Justice  : — This  is  an  action  for  the  illegal 
attachment  of  property  belonging  to  the  plaintiff»  The  de» 
claration  alleges  that  iu  the  month  of  November,  1855,  the 
plaintiff  was  in  the  peaceable  possession  and  enjoyment  of 
a  certain  schooner  called  the  ^^  Joseph  Howe.  '^ 

That  the  defendant,  acting  as  the  agent  of  Messrs.  B. 
Weir  and  Co.,  of  Halifax,  sued  out  a  writ  of  saisie-arrii 
simple^  by  which  the  sheriff  of  this  district  was  commanded 
to  attach  the  estate,  debts  and  effects  of  one  Edwin 
Alexander,  and  that  the  défendant,  by  means  of  the  said 
writ,  caused  the  sheriff  to  seize  the  said  schooner  *^  Joseph 
jttowe,''  which  was  then,  the  declaration  alleges,  not  ia 
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the  possession  of  Edwin  Alexander,  bul  in  the  actual  pos- 
session of  the  plaintiff. 

The  defendant  has  pleaded  the  general  issue,  and  upon 
he  issue  thus  raised,  the  plaintiff  has  proved  that  at  the 
time  of  the  seizure,  and  for  some  weeks  previously,  the 
schooner  "  Joseph  Howe  "  was  in  the  possession  of  the 
plaintiff  as  the  owner  of  it  ;  that  he  had  loaded  that  vessel, 
and  sent  her  to  sea,  and  that  when  she  was  forced  back,  by 
stresë  of  weather,  he  caused  the  cargo  to  be  taken  out 
and  placed  in  his  own  store,  and  then  for  safety  during  the 
winter  placed  the  vessel  in  Jones'  cove. 

According  to  the  evidence,  the  defendant  was  fully  aware 
that  the  schooner  was  in  the  possession  of  the  plaintiff  as 
the  owner  of  it  ;  but  notwithstanding  this,  the  defendant 
caused  the  sheriff  to  seize  that  vessel  at  Jones'  cove, 
as  being  in  the  possession  of  Edwin  Alexander  who  had 
absconded  some  weeks  previously. 

That  the  seizure  thus  made  was  illegal  is  beyond  doubt.  (1) 

The  writ  empowered  the  sheriff  to  seize  the  estate,  debts 
and  effects  of  one  Edwin  Alexander,  in  his  possession^  and 
under  colour  of  thi^  writ,  the  sheriff  seized  a  schooner  then 
in  the  actual  and  exclusive  possession  of  the  plaintiff.  It  is 
true  that  the  writ  was  sued  out  at  the  suit  of  B.  Weir  and 
Co.,  but  that  writ  did  not  justify  the  making  of  the  seizure 
of  which  the  plaintiff  complains,  and  as  the  defendant 
directed  and  caused  the  property  of  the  plaintiff  to  be  ille- 
gally attached,  he  is  liable,  as  well  as  the  sheriff,  for  the 
consequences  of  the  illegal  seizure  so  made. 

Viewing  the  case,  as  I  do,  in  this  light,  it  only  remains 
for  me  to  consider  the  question  of  damages.  On  the  one 
hand  the  defendant  has  caused  an  illegal  use  to  be  made  of 
a  writ  issued  from  this  Court,  in  consequence  of  which  the 
plaintiff  was  deprived  for  about  four  months  of  the  control 

(1)  PoUitor,  Proe.  CIt^  part  4,  «h  2,  mc  3,  art.  431 1— Kogw,  Sa.  Ar.,  p.  10. 
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of  a  vessel  worth  from  £200  to  £300;  On  the  other  hand,  it 
appears  that  the  plaintiff  has  suffered  little,  if  any,  pecu- 
niary loss  from  the  act  of  which  he  complains  ;  and  the 
defendant,  in  participating  in  that  act,  seems  to  have  been 
inSuenced  solely  by  a  desire  to  discharge  his  duty  towards 
his  principals,  Messrs.  B.  Weir  and  Co. 

Upon  the  whole  then,  I  am  of  opinion  that  according  to 
the  strict  principle  of  law,  the  plaintiff  has  a  legal  cause  of 
action  ;  but  when  I  bear  in  mind  that  the  plaintiff  purchased 
the  schooner  in  question  from  a  stranger  here,  who  absconded 
shortly  afterwards  ;  that  the  title  of  th^  plaintiff,  as  the 
owner  of  the  vessel,  was  imperfect  when  the  seizure  was 
made  ;  that  the  defendant,  throughout  the  transaction,  acted 
in  good  faith  as  the  agent  of  persons  having  a  claim  to  the 
extent  of  £900  against  the  person  from  whom  the  schooner 
was  purchased  by  the  plaintiff:  I  am  of  opinion,  that 
the  damages  ought  not  to  be  assessed  at  a  greater  sum 
than  £5.  Indeed,  I  have  felt  much  doubt  as  to  whether 
the  isum  to  be  allowed,  should  not  be  such  as  to  bring  the 
case  within  the  statute  limiting  the  costs  in  actions  of 
damages  ;  but  as  the  defendant  haa  from  first  to  last 
maintained  the  legality  of  the  act  complained  of,  I  think 
the  plaintiff  ought  to  be  allowed,  his  re^^onable  costs  in 
establishing  the  illegality  of  that  pretension.  The  Judgmem 
of  the  Court  is  tfierefore  for  £5  damages,  with  costs,  as  in 
an  appealable  action  of  the  lowest  ola^* 

Holt  and  Irvine,  for  plaintiff. 

S^&uART  and  Yanitovous,  for  defendant. 


l&l 

CÔUk  DE  CIRCUIT,— QUEBEC. 

Présent: — Chabot,  Juge. 

SGuAT  et  al RequéranU 
et 
Blanchet  étal Intimés. 


Jogé  :— lo.  Qn'ftiie  étootioti  Dtmlolpale 
€tt  null*,  parea  qua  lef  votM  ont  été  pris 
nir  àéê  feaillea  Tolantes,  et  qa*il  ti*y 
avalfe  TéiltaUemeot  pa«i  da  Unrra  da  poil 
énonçant  l'objet  da  réleotfon,  lea  noms 
dm  aaordldsta,  aanx  d«i  élèeloiui,  lanta 
domiciles  et  leurs  qualités  ;  et  parce  que 
l'on  avait  Toté  sana  nommer  les  persûnnes 
sn  fareiir  desquelles  l'on  Totait,  mais 
lealement  en  iodiauoiit  le  parti  qne  l'on 
Toaiait  aontenir  (l). 

2o.  Que  lef  reqnéiteits,  ^  pàrfllt  eao, 

Ïn  demandent  d'être  déclarée  dûment 
01  «nx  lien  et  plaoe  des  intimés,  doi- 
tSLit  alléffuer  et  pronror  qn'ils  sont  qoA- 
lifi^  et  éligibles  comme  éon^illen  muni- 
dpaax. 


He1d:-»lo  That  a  municipal  eleotion 
is  Toid,  beoanae  the  Totea  were  taken 
upon  loose  sheets,  and  that  in  fact  there 
was  no  poll  book  statini^tbe  purpose  of  the 
election,  girinfi;  the  names  of  the  candH 
dates,  those  of  the  electors,  their  addi- 
tions and  places  of  re^idenee  ;  and  be- 
cause the  votes  had  been  given  without 
naming,  the  candidates  for  whom.auch 
votes  were  so  given,  but  merely  by  indl- 
oaUng  the  party  in  whose  livoi  the  volst 
were  given. 

2o.  T^  pédtioMfs,  in  like  eases,  who 
pray  to  be  declared  duly  elected  in  the 
place  and  stead  of  the  respondents,  sre 
ix>und  to  allege  and  prove  that  they  are 
duly  qualilied  and  eligible  as  municipal 
councillors. 


Jngemënt  rendu  le  26  mars,  1858. 


U  s'agissait  dans  cette  cause  de  la  contestation  d'une 
élection  municipale  qui  avait  eu  lieu  le  K)  janvier,  1858, 
en  la  paroisse  de  Notre-Danie  de  la  Victoire.  La  procédure 
avait  lieu  conformément  à  la  18  Vie,  cap.  100,  sec.  35  ; 
les  questions  soulevées  dans  cette  contestation  apparaisisent 
suffisamment  dans  les  observations  du  juge  :  les  principales 
avaient  rapport  à  l'irrégularité  de  l'enregistrement  des  votes 
et  de  la  tenue  du  livre  de  poil. 

Chabot,  Juge  : — Le  1 1  janvier  dernier  une  élection  mu- 
nicipale devait  avoir  lieu  en  vertu  de  l'acte  municipal  de 
185d,  pour  élire  sept  conseillers  pour  la  paroisse  de  Notre- 
Dame  de  la  Victoire,,  comté  de  Levi» 

La  convocation  et  avis  sont  réguliers,  au  moind  on  ne  se 
plaint  point  d'Jjrégularité  à  cet  égard.    .Le  Dr»  Blanchet 


(l)  L'élection  avait  liev  en  vertu  des  diq^tîa«s  de  l'aete  àH  mnnicipalitéa  et 
dea  ehamias  da  Bas-Canadà,  de  X86S,  18  Vie,  oh.  100. 
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avait  été  nommé  par  le  préfet  pour  présider  à  cette  assem- 
blée, et  a,  de  fait,  présidé, — sa  présidence  n'est  pas  con- 
testée. A  l'heure  indiquée,  les  électeurs  assemblés  ne  sont 
pas  unanimes,  eircepté  quant  à  P.  Couture,  et  un  poil  est 
demandé  par  trois  électeurs  et  le  poil  est  accordé,  et  les 
voix  prises.  D'après  un  arrangement  antérieur,  les  voix  se 
donnent  pour  Pun  ou  l'autre  des  deux  partis,  c'est-à-dire 
le  parti  des  requérants  et  le  parti  des  intimés,  ou  parti 
Gnay  et  parti  Blanchet,  ou  anciens  ou  nouveaux  conseil- 
lers, sans  mention  expresse  des  candidats,  excepté  dans 
certains  cas  exceptionnels.  Les  voix  sont  prises  pendant 
deux^jours,  et  sont  enregistrées  par  le  président  ou  ses 
clercs,  sur  des  feuilles  vçlantes — une  feuille  pour  chaque 
parti.  Le  second  jour,  à  5  heures,  le  président  déclare  les 
intimés  dûment  élus  comme  ayant  la  majorité  des  voix,  et 
fait  son  rapport  en  conséquence  au  préfet. 

Il  est  bon  de  remarquer,  en  passant,  qu'aucune  violence 
ou  voies  de  fait  n'ont  été  commises  ;  ce  qui  fait  honneur 
aux  électeurs  de  la  localité,  et  qu'il  est  bon  de  signaler 
publiquement,  d'autant  plus  qu'on  a  circulé  dans  le  temps 
que  des  scènes  disgracieuses  avaient  eu  lieu. 

Les  requérants,  Guay  et  autres,  au  nombre  de  six,  al- 
lèguent qu'à  cette  élection  ils  ont  été  nommés  candidats  ; 
qu'un  poil  a  été  demandé,  tel  qu'il  appert  par  des  feuilles 
de  papier  fournies  par  le  dit  Dr.  Blanchet,  président,  à  Ed. 
Lagueux,  préfet. 

Qu'il  appert  de  plus,  par  les  dites  feuilles,  que  Pierre 
Couture  a  été  élu  unanimement. 

Que  vu  qu'il  appert  qu'il  n'y  avait  que  sept  candidats,  les 
requérants  auraient  dû  être  proclamés. 

Dans  les  allégués  ci-dessus,  les  requérants  ne  sont  pas 
corrects  en  fait  :  il  y  avait  plus  de  sept  candidats,  et  un 
poil  a  été  demandé  ;  ce  fait  est  dûment  prouvé,  et  les 
requérants  l'allèguent  eux-mêmes  dans  leur  requête. 
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D'après  la  preuve,  ce  sont  quelqaes-iins  des  requérants, 
on  an  moins  leurs  partisans,  qui  ont  demandé  le  poli. 

Pour  cette  raison,  les  requérants  n'avaient  pas  droit  à 
être  proclamés  élus  par  le  président,  et  cette  Cour  ne  peut 
pas  non  plus  les  déclarer  dûment  élus.  D'ailleurs,  les 
requérants  demandent  à  être  déclarés  élus  :  ils  ne  sont  que 
six  ;  Couture  est  laissé  de  côté. 

En  supposant  que  la  prétention  des  requérants  serait  fon- 
dée en  fait,  qu'ils  étaient  les  seuls  candidats,  comment 
cette  cour  pourrait-elle  déclarer  dûment  élues  des  per- 
sonnes qui  ne  se  disent  pas  dûment  qualifiées  et  éligibles, 
et  qui  ne  le  prouvent  pas  davantage.  La  chose  est  impos- 
sible. Cette  partie  donc  de  la  demande  des  requérants,  qui 
demande  que  cette  Cour  les  déclare  dûment  élus,  est 
rejetée. 

Les  requérants  n'ayant  pas  une  foi  sans  bornes  dans  leur 
prétention  d'être  déclarés  élus  au  lieu  et  place  des  intimés, 
invoquent  d'autres  moyens  et  prétendent  Télection  des  inti- 
més nulle  pour  suite  des  irrégularités  et  des  nullités  sui- 
vantes : 

lo.  Parce  que  le  président  n'a  pas  tenu  de  livre  de  poil  ; 

2o.  Parce  qu'il  a  pris  les  noms  sur  des  feuilles  volantes  ; 

So.  Parce  qu'il  n'appert  pas  sur  ces  feuilles  qu'il  y  eut 
d'autres  candidats  que  les  requérants  ; 

4o.  Parce  que  les  noms  de  baplême  des  électeurs  ne  sont 
pas  donnés  en  entier  ; 

5o.  Parée  que  la  résidence  des  électeurs  n'est  pas  indi- 
quée, et  qu'il  n'est  pas  dit  s'ils  sont  propriétaires  ou  loca- 
taires ; 

60.  Parce  qu'il  n'appert  pas,  par  ces  feuilles,  pour  quels 
candidats  les  électeurs  ont  voté  ; 
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7o.  Paxce  que  vu  cette  manière  d'eniegistrer  les  voix,    « 
plusieurs  électeurs  ont  refusé  de  voter  ; 

80.  Parce  qu'un  grand  nombre  de  voteurs  n'avaient  pas 
droit  de  voter  ; 

9o.  Parce  que  les  dites  feuilles  ne  fournissent  pas  les 
informations  nécessaires  ; 

lOo.  Parce  qu'il  n'y  a  pas  de  certificat  au  bas  des  dites 
feuilles. 

Les  requérants  contestent  Télection  en  question  en  leur  , 
qualité  de  candidats  seulement.  La  Cour  a  eu  des  doutes 
s'ils  pouvaient,  en  cette  qualité,  attaquer  de  nullité  Télec- 
tion  en  question.  Quant  à  la  première  partie  de  leur  de- 
mande, nul  doute  qu'ils  devaient  se  dire,  et  se  prouver  quali- 
fiés pour  être  déclarés  élus,  comme  l'on  vient  de  voir  ; 
mais  quant  à  attaquer  l'élection  des  intimés  purement  et 
simplement,  le  statut  leur  donne  ce  droit.  Le  statut  donne 
ce  droit  à  tout  candidat  ou  à  10  électeurs.  Si  les  requé- 
rants ne  sont  pas  qualifiés,  toujours  ils  étaient  candidats,  et 
le  statut  leur  donne  le  droit  de  contester  ;  au  moins  les  inti- 
més auraient  dû  nier  expressément  leur  qualification,  par 
un  plaidoyer  spécial  ;  ce  qu'ils  n'ont  pas  fait. 

Maintenant  voyons  si  l'élection  des  intimés  est  bonne,  et 
si  cette  Cour  peut  la  confirmer  ou  doit  la  rejeter. 

Pas  de  livre  de  poli. — Sans  entrer  dans  la  définition  que 
Jes  dictionnaires  peuvent  donner,  il  est  bien  certai^  que  la 
loi  n'entend  pas  un  livre  relié  d'une  façon  pu  d'une  autre  ; 
mais  elle  entend  et  doit  entendre,  ce  que  le  bon  sens  en- 
tend,— ^un  livre  on  papier  quelconque  qui  contiexme  les 
choses  nécessaires  et  qui  fasse  voir  à  sa  fade  pour  quelle 
fin  il  est  destiné  :  il  doit  donc  contenir  :- 


Que  c'est  un  livre  pour  telle  élection,  parlementaire 
mnicipale,  et  pour  telle  circonscription  ; 


ou 

muni( 
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Les  noms  des  candidats  ; 
Les  noms  des  électeurs  ; 
Pour  quel  candidat  chaque  électeur  a  voté  ; 

En  un  mot,  on  doit  trouver  dans  ce  livre  tout  ce  qui  est 
nécessaire  peur  constater  si  les  formalités  de  la  loi  ont  été 
observées  ou  non. 

Dans  lé  cas  présent,  pas  de  livre  de  poil  :  des  feuilles 
volantes  seulement  ; 

Les  noms  de  baptême  des  électeurs  n*y  sont  pas  entrés 
dans  la  plupart  des  cas  ; 

Il  n'est  pas  dit  si  ces  électeurs  sont  résidents  dans  la  mu- 
nicipalité ou  non  ;  s'ils  sont  propriétaires,  locataires,  etc.  ; 

Il  n*est  pas  dit  pour  quel  candidat  les  électeurs  ont  volé, 
excepté  dans  quelques  cas  isolés. 

Par  ce^  feuilles,  il  est  donc  impossible  de  se  procurer  les 
informationss  nécessaires,  et  par  elles-mêmes  elles  ne  prou- 
vent rien. 

La  Cour  ne  peut  donc  considérer  ces  feuilles  volantes 
comme  des  livres  de  poil,  et  en  cela  le  président  de  l'assem- 
blée ne  s'est  pas  conformé  à  la  loi,  et  en  conséquence 
l'élection  est  illégale  et  doit  être  annulée.  Dans  le  cas 
présent,  la  Cour  aime  à  croire  que  le  président  de  cette 
élection  a  agi  de  bonne  foi  ;  qu'il  n'est  coupable  ni  de  sup- 
pression, ni  d'ajouté  aux  feuilles  volantes  ;  mais  un  pro- 
cédé semblable  ne  peut  être  sanctionné  par  la  Cour.  Les 
abus  qui  pourraient  résulter  d'une  pareille  conduite  sont  trop 
manifestes  pour  qu'il  soit  besoin  de  les  signaler.  L'oiBcier 
public  doit  remplir  son  devoir  conformément  à  la  loi,  et  ne 
doit  pas  être  surtout  plus  sage  que  la  loi.  Si  la  loi  com- 
mande un  mode  de  procéder,  l'officier  public  doit  s'y  con- 
former, sans  y  en  substituer  un  autre  plus  expéditif  ou  plus 
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économique,  suivant  sa  manière  de  voir  ;  il  n'a  pas  de 
discrétion  à  exercer. 

Le  jugement  est  comme  suit  : 

La  Cour,  etc.,  considérant  que  les  requérants  n^allèguent 
pas,  dans  leur  requête,  qu'ils  étaient  dûment  qualifiés  à 
être  élus  conseillers  de  la  dite  municipalité,  et  quMls  ne 
Tout  pas  prouvé,  renvoie  cette  partie  de  leur  requête  qui 
demande  à  ce  qu'ils  soient  déclarés  dûment  élus. 

Et  considérant  que  le  président  à  la  dite  élection  n'a  pas 
tenu  un  livre  de  poil,  et  n*a  pas  enregistré  les  voix  des  élec- 
teurs suivant  la  loi^  et  que  ses  procédés  à  la  dite  élection 
sont  irréguliers  :-— déclare  la  dite  élection  faite  comme 
susdit,  le  onze  et  le  douze  janvier  dernier,  et  par  laquelle 
les  dits  Joseph  6.  Blanchet  et  autres  ont  été  déclarés  élus 
conseillers  municipaux  pour  la  dite  municipalité  de  la  pa- 
roisse de  Notre-Dame  de  la  Victoire,  comté  de  Levi,  nulle, 
et  en  consequence  la  dite  élection  est  par  le  présent  annu- 
lée ;  le  tout  avec  dépens  contre  les  dits  Joseph  G.  Blanchet 
et  autres. 

Et  la  Cour  ordonne  que  le  présent  jugement  soit  signifié 
à  la  diligence  des  requérants,  au  préfet  du  comté,  aux  dé- 
pens des  dits  Joseph  6.  Blanchet  et  autres. 

Gauthier  et  Rémillard,  pour  les  requérants. 

Plamonooi^  et  DeChèns,  pour  les  intimés. 
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SUPERIOR  COURT— QUEBEC. 
Before  : — ^Mkrsdith,  Moriit  and  Badolsy,  Justices. 
i  RousssAxr. Plaintiff. 


No.  2194. 


vs. 


(  Hughes.  ••••..•••••••• Defendant. 


B,  mgrt9d  verbally  with  H,  at  NiooUf, 
to  tow  hit  nit  from  Nioolet  to  Quebec, 
opoa  whioh  H.  tebgriphed  to  h\ê  •S^nt  In 
Qoebec  to  instruct  R's.  agent  in  Quebec, 
to  MDd  up  R's.  i(ean»boat  fhnn  Qttebeo  to 
pexfonn  the  towage  in  question,  whioh 
WAi  done,  and  the  raft  towed  to  Quebec 
awordiogl J  : 

Held  :— That  thk  did  not  eonsUtute  a 
eaofe  of  action  aiiaing  within  the  district 
of  Quebec  fo  ae  to  giye  tho  Superior 
Court  there  Jurisdiction  to  try  the  casO) 
under  the  12  Tic^  o.  38,  s.  14  ;  that  the 
cause  of  action  means  the  whole  cause 
of  action,  or  all  the  oiroumstan^es  con- 
neoted  wUh  the  tnuasactfon  giying  rise  to 
the  action. 


R,  par  eonTention  yerbale  areo  H,  à 
Micolet,  s'engagea  de  remorquer  un  ra- 
deau de  Nicolet  à  Québec,  sur  quoi  H,  par 
dépèche  télégraphique,  chargea  son  agent 
d'iofbrmer  Tagent  de  R,  à  Québec,  «ren- 
voyer le  vapeur  de  R,  de  Québec,  afin 
de  ftfcire  le  serrice  touIu,  oe  qui  ftit  fait, 
et  le  radeau  fut,  en  conséquence,  amené  à 
Québec: 

Jugé  :— Que  cette  convention  ne  don- 
nait pas  un  droit  d'action,  originant  dans 
le  district  de  Qpébee,  de  manière  à  don- 
ner à  la  Cour  Supérieure,  dans  ce  dis- 
triot)  Juridiction  dans  l'instance,  en  vertu 
des  dif  positions  de  la  12e.  Vie ,  ch.  38, 
sec  14  ;  que  la  cause  d'action  voulue  par 
le.  statut  est  la  cause  d'action  en  entier, 
ou  toutes  les  circonstances  qui  se  ratta- 
chent i  la  transaction  et  qui  font  surgir 
le  droit  d'action. 


Judgment  rendered  the  7të.  April,  1857. 

This  was  an  action  foj^^he  towage  of  a  raft  of  timber 
belonging  to  the  defendant,  from  Nicolet,  in  the  district 
of  Three  Rivers,  to  the  city  and 'district  of  Quebec,  by  the 
steamboat  of  the  plaintiff,  and  for  the  detention  of  the 
steamer,  at  Nicolet,  in  and  about  the  towage  in  question. 
The  declaration  further  contained  the  usual  money  counts, 
including  an  allegation,  that  the  defendant  promised,  in 
the  city  of  Quebec,  to  pay  the  plaintiff  for  the  towage  in 
question. 

Service  of  process  was  made  upon  the  defendant  in  Three 
Rivers  aforesaid,  his  place  of  residence. 

The  defendant  pleaded  by  exception  déçlinatoire,  that  the 
Court  here  could  not  take  cognisance  of  the  action,  because 
the  towage  in  question  was  performed  in  virtue  of  an  agree- 
ment entered  into  between  the  parties  at  Nicolet,  in  the 
district  of  Three  Rivers,  and  that  conseqptently  the  cause  of 
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action  roust  be  considered  as  having  arisen  in  the  district 
of  Three  Rivers  ;  and  that  the  plaintiff  could  not  therefore 
implead  the  defendant  in  the  district  of  Quebee,  under  the 
provisions  of  the  Judicature  Act  of  1849,  sec.  14. 

The  plaintiff  replied  generally. 

The  evidence  established,  that  an  agreement  was  entered 
into  between  the  plaintiff  and  defendant  at  Nicolet,  whereby 
the  plaintiff  undertook  to  tow  the  raft  in  question,  from 
Nicolet  to  Quebec,  for  the  price  agreed  on  ;  that  the  defen- 
dant subsequently  telegraphed  to  his  agent  in  Quebee, 
telling  him  to  give  instructions  to  the  plaintift's  agent  to 
send  up  the  plaintiff's  steamboat  from  Quebec  to  Nicolet  to 
tow  the  raft  in  question,  which  was  done,  and  the  raft 
towed  down  accordingly  ;  it  was  further  established,  that 
after  the  arrival  of  the  raft  at  Quebec,  the  defendant  pro- 
mised to  pay  the  plaintiff  for  the  towage  thereof,  if  he  would 
deduct  a  certain  sum  for  the  towage  of  some  spars,  which 
he  had  tpwcd  down  aJj^j^he  same  time  as  be  had  toweci  the 
defendant's  raft. 

For  the  exception  it  was  conttaded,  that^  inasmuch  as  the 
agreement  in  virtue  of  wjiich  the  towage  in  question  was 
performed,  was  entered  into  between  the  parties  at  Nicolet, 
in  the  district  of  Three  Rivers,  that  the  cause  of  action 
must  be  considered  as  having  ariseti  there  ;  that  the  agtee- 
ment  in  question  was  the  cause  of  action,  and  the  original 
circumstance  out  of  which  the  action  arose,  and  that  the 
plaintiff  could  not  therefore  proceed  with  the  present  action. 

Against  the  exception  it  was  argued,  that  the  original 
agreement  between  the  parties  bad  nothing  whatever  to  do 
with  the  present  action,  inasmuch  as  it  was  brought,  not 
upon. that  or  any  other  agreement,  but  for  work  and  labor — 
towage  actually  pqrfoirmed  for  the  defendant,  and  upon  bis 
promise  to  pay  therefore  ;  that  the  telegram  of  the  defen- 
dant to  his  agent  in  Quebec,  at  whose  express  request  the 
agent  of  the  plaititiff  in  Quebec  sent  up  the  steamboat  to 


189 

Nicolet  for  the  performance  of  the  towage  ia  question,  was 
the  circnmstance  relied  upon  by  the  plaintiff,  together  with 
the  actual  performance  of  the  towage  of  the  raft,  for  the 
maintenance  of  the  present  action  ;  that  if  it  were  held 
that  in  order  to  constitute  a  cause  of  action  it  is  necessary  to 
shew  that  every  circumstance  connected  with  it  occurred  in 
one  place^  a  dishonest  debtor  could  easily  avoid  payment 
of  his  debts,  by  contracting  a  debt  by  means  of  correspon- 
dence addressed  from  different  districts,  and  thereby  prevent 
his  liability  to  an  action  in  any  one  district,  except  the  one 
where  he  resided. 

McBSDiTH,  Justice  :— In  this  case,  the  plaintiff  has  im- 
pleaded the  defendant,  not  in  the  district  in  w^iich  the  defen- 
dant has  his  domicile,  but  in  the  district  in  which  the  plain- 
tiff himself  resides.  This  proceeding  being  directly  con- 
trary to  the  general  rule  of  law,  "  actor  sequttttr  forum  ret\^^  in 
order  to  entitle  the  plaintiff  to  the  benefit  of  the  exceptional 
statutory  provision  upon  which  he  relies,  he  must  show  that 
the  cause  of  action  in  the  present  case,  arose  in  this  district  ; 
and  by  the  expression  "  eausis  ofaction,^^  we  have  already 
held,  the  whole  cause  of  action  must  be  .understood  (1).  In 
the  present  case,  the  agreement  between  the  parties  was 
entered  into  at  Three  Rivers,  and  the  services  in  question 
were  performed  partly  in  the  district  of  Three  Rivers,  and 
partly  in  the  di&trict  of  Quebec.  It  is  therefore  plain,  that 
the  whole  cause  of  action  did  not  arise  in  this  district,  and 
consequently  we  think  the  declinatory  exception  must  be 
maintained.  As  to  the  argument  founded  on  the  supposed 
promise  to  pay,  on  the  part  of  the  defendant,  the  evidence 
establishes,  not  a  promise  to  pay,  but  a  conditional  offer.  The 
claim  was  for  £55,  and  the  defendant  offered  to  pay  £25  for 
the  towage  of  the  raft,  provided  a  deduction  of  £8  15,  were 
made  for  the  towage  of  a  raft  of  spars,  which  the  plaintiff's 
steamer  towed  down  along  with  the  raft.  The  witness  who 
proves  the  offer,  proves  also  a  refusal  to  accept  it  ;  and  it 
is  obvious  that  a  conditional  offer  made  by  the  defendant 

(1)  Wftmo  Tf .  Kay,  6,  L.  C.  Repif ,  p.  402. 
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which  the  plaintifT  refused  to  accept,  cannot  be  made  the 
basis  of  a  judgment  in  favor  of  the  plaintiff. 

As  to  the  necessity  of  showing  that  the  tohole  cause  of 
action  arose  in  the  district,  I  would  refer  to  Borthwick  el  al.y 
appellants,  and  Walton  et  a/.,  respondents,  15.  Common  Bench 
Reports,  p.  501.  "A,  carrying  on  business  in  Manchester, 
"  by  his  traveller  sold  goods  to  B,  at  Oxford,  which  goods 
"  were  to  be  forwarded  in  the  usual  way,  viz  :  by  the 
"  London  and  North  Western  Railway.  The  goods  were 
"  accordingly  packed  and  sent  by  A,  to  the  railway  station 
"  at  Manchester,  addressed  to  B,  at  Oxford  : — Held,  that, 
"  as  the  order  for  the  goods  was  received  at  Oxford,  the 
*^  whole  cause  of  action  dit  not  arise  in  Manchester,  so  as 
^^  to  give  the  County  Court  there  jurisdiction  to  try  it  under 
"  the  9th.  and  10th.  Vict.,  cap.  95,  s.  60. 

"  Jervis,  C.  J.  : — It  has  been  decided  over  and  over 
"  again,  that  the  "  cause  of  action,  "  in  the  9th.  and  10th. 
"  Vict.,  c.  95,  8.  60,  means  the  whole  cause  of  action. 
^^  I  therefore  think  the  County  Court  Judge  in  this  cause, 
"  was  wrong  in  assuming  jurisdiction.  The  whole  cause  of 
*^  action  clearly  did  not  arise  in  Manchester.  The  mere 
"  delivery  of  the  goods,  at  the  railway  station  there ,  was 
"  not  enough  ;  the  plaintiffs  were  bound  further  to  prove 
"  the  order  :  and  that  was  given  atid  received  at  Oxford. 
"  The  appeal,  therefore,  must  be  allowed.  " 

In  the  same  case.  Judge  Maule  observed  :  "  I  also  think 
"  there  should  be  a  non-suit  in  this  case,  on  the  groimd 

"  stated  by  the  Lord  Chief  Justice .  • Every 

^^  thing  that  is  requisite  to  show  the  action  to  be  maintainable 
"  15  part  of  the  cause  of  action.  Cresswell,  J.,  and  Williams, 
"  J.,  concurred."  (I) 

Declinatory  exception  maintained. 

Pope,  R.,  for  plaintiff. 

HsARN,  M.  A.,  for  defendant. 

(I)  80  Eogl.  Com.  L.  Rep^  p.  511  :-~(6.  J.  SooU)  i-And  See  the  same  CMe  n- 
ported  in  29  Sng.  Law  and  £q.  Bepto.,  269. 
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No.  1168. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Mkrkbith,  Justice» 
(  Ststehsoh  et  at Plaintiffs. 


vs. 


(  BisBKT • Defendant. 


Held:— That  ft  joint  action  brought 
agaioal  the  maker  of  a  note,  bT  two  per- 
lOBi  to  whom  the  tame  b  made  payable 
bjindonement  aigned  by  the  payee,  to 
vhom,  or  order,  the  note  was  origfinally 
made  payable,  ie  good  on  demurrer, 
thoi^  it  is  not  alleged  in  the  deelaration 
that  the  plûntifb  are  copartners,  or  hare 
tbs  right  to  fiiiioinUy. 


Jngé  i — Qn'nne  action  peat  ôtre  portée 
contre  le  faisenr  d'nn  billet,  par  denx 
indiridos  anzquels  11  a  été  transporté  par 
endossement  par  celni  à  l'ordre  daqnel  il 
était  payable  d'abord,  et  une  défense  ao 
fonds  en  droit  à  telle  action  n'est  pas  son- 
tenable,  quoiqu'il  ne  soit  pas  allégué 
dans  la  déclaration  que  les  demandeur! 
soient  associés  ou  aient  le  droit  de  poor- 
suirre  oosjointeaent. 


Judgment  rendered  the  7th.  day  of  May,  1858. 

This  was  an  action  instituted  by  James  Stevenson  and 
James  Mitchell,  to  recover  the  amount  of  seven  promissory 
notes,  made  by  the  defendant,  in  favor  of  Messrs.  Robert 
Mitchell  and  Co.,  or  order,  who  subsequently  endorsed  to 
the  plaintifTs,  in  manner  following  : 

^^  Pay  James  Stevenson  and  James  Mitchell. 

(Signed)  Robert  Mitchell  &  Co." 

The  defendant  demurred  to  the  action. 

LÉOA1IÉ,  in  support  of  the  demurrer  contended,  that  inas- 
much as  it  was  not  alleged  in  the  declaration  that  the  plain- 
tiffs were  copartners,  or  had  the  right  to  sue  jointly,  the 
present  action,  being  a  joint  action  by  the  plaintiffs,  could 
not  be  maintained  ;  that  the  promissory  notes  upon  which 
the  present  action  was  brought,  only  gave  a  separate  right 
of  action  to  the  plaintiffs  for  the  amount  due  each  respecti- 
vely upon  the  notes  in  question  ;  that  there  was  no  contract 
or  agreement  alleged  in  the  declaration  shewing  that  the 
plaintiffs  were  entitled  to  maintain  a  joint  action,  and  the 
action  being  for  the  recovery  of  a  sum  of  money,  the  plain- 
tiffs, not  being  copartners  and  having  no  power  by  contract 
to  sue  jointly,  could  not  maintain  the  present  action  ;  that 
the  notes  sued  upon  having  been  indorsed  to  two  different 
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and  distinct  individuals,  a  joint  action  on  those  notes  could 
not  be  maintained,  but  tliateaoh  of  tlie  two  persons  in  whose 
favor  they  where  indorsed  would  have  a  separate  right  of 
action  for  the  amount  respectively  due  each  on  the  notes  in 
question.  He  further -sard  he- was  aware  that  the  English 
authorities  on  the  subject  were  against  him,  but  that  the 
decision  in  this  case  would  have  to  be  founded  on  the  prin- 
ciples of  French  law,  and  that  the  English  authorities,  there- 
fore, would  not  apply,  and  he  had  no  hesitation  in  saying 
that  according  to  the  principles  of  French  law,  a  joint 
action  in  the  present  case  could  not  be  maintained,  and 
referred  to  the  case  of  Pouliot  vs.  Blanchette,  Superior 
Court,  No.  SS71  of  1657,  where  It  was  decided,  that  where 
a  sum  of  money  was  due  to  different  persons,  they  must  sue 
separately,  and  couM  not  join  in  one  action. 

Holt,  contra,  maintained  that,  the  plaintiffs  could  xK>t 
bring  a  separate  action,  because  but  one  party  could  be  in 
possession  of  the  note  at  a  time,  and  any  action  against  the 
defendant  would  have  to  be  founded  on  the  note, — so  that 
while  one  would  be  suing,  the  other  would  be  shut  out 
from  his  right  of  action,  and  thus  cause  great  inconvenience 
and  delay  ;  besides,  the  notes  having  been  made  payable  to 
the  two  plaintiffs  by  order  of  the  payee,  the  defendant  being 
the  maker  of  the  notes,  was  liable  to  them  in  a  joint  action. 

MfiaEDiTR,  Justice  : — In  the  present  case,  the  notes  sued 
on  arc  endorsed  in  favor  of  the  plaintiffs  jointly.  They  are 
presumed  to  have  accepted  them  jointly,  and  as  the  joint 
holdors  of  the  notes,  have  a  right  to  sue  together  in  one 
action.  Moreover,  as  justly  observed  by  the  counsel  for  the 
plaintiffs,  they  would  be  subjected  to  great  aûd  unreasonabk». 
inconvenience  and  delay,,  were  they  compelled  to  institute 
separate  actions  upon  the  same  negotiable  securities. 

Demurrer  dismissed. 

Holt  and  Irtiwe,  for  plaintiffs. 

htQARt  and  Malouin,  for  defendant. 
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SUPERIOR  COURT.— QUEBEC. 
Befoie  : — ^Mbssditb,  Justice. 


SLakpsoit, 
Smith..». 


vs. 


.Defendant. 


bj  Uf  ihip  to   the  plaintiri 
whOrt  Miltaff 


of  ft  ibip  if 
for  dMOAgo  done 


_  oat  of 'tho  hMbor  of  Qm- 
bte  voder  tfio  mananmoBt  of  %  branoh 
pU0t  Uken  oe  boud  in  obedioaeo  to  tho 
piovtaioM  of  the  12th.  Yiot,  oi^.  114, 


MO.  63. 


Jvgé  :— Qm  lo  oftpltftiBO  d*iiii  y 
n'oit  pM  poFMBnoUeiuiit  roiponanblodo 
dommage  ennié  pnr  ion  Tauaena  à  In 
propriété  dn  demandeur,  pendant  qvo  en 
Taiaian  (Unit  Toile  dn  barre  de  Qaébee, 
en  charge  d*an  pUot  branehé  prii  à  boni 
en  obéluanee  anx  diipoiltioBicU  In  12bm. 
Yiot^  oh.  lU,  ioo.  S3. 


Judgment  lendered  the  19th  April  1858. 

Mbbsditr,  Justice  : — ^The  principal  question  to  be  de» 
tennined  in  this  cause,  is  whether  the  defendant|  as  master 
of  the  ship  *'  Marion,  "  is  personally  liable  for  injury  alleged 
to  have  been  done  to  the  plaintiff's  wharf  by  that  ship, 
whilst  sailing  out  of  the  harbour  of  Quebec  under  the  ma* 
nagement  of  a  branch  pilot,  taken  on  board  in  obedience 
to  the  5Srd  section  of  the  12  Victoria,  cap.  114,  which  is  as 
follows  : 

^  And  be  it  enacted  that  the  masters  of  each  vessel  leav- 
^^  ing  the  port  of  Quebec,  for  a  port  out  of  this  province, 
^  shall  take  on  board  a  branch  pilot  to  conduct  such  vessel, 
«  under  a  penalty  equal  in  amount  to  the  pilotage  of  the 
"  vessel,  etc.,  etc.  " 

I  give  the  words  of  this  provision  of  law,  at  once,  as  the 
case  turns  upon  it,  and  it  is  necessaiy  to  bear  it  in  mind 
in  considering  the  English  cases  to  which  I  propose  here- 
after to  refer. 

The  facts  as  established  in  evidence,  are  as.  follows  :  Hie 
plaintiff  is  the  owner,  under  letters  patent  from  the  Crown, 
of  a  deep  water  lot  opposite  Diamond  Harbour,  and  not  far 
fiom  a  reef,  or  bank,  shown  upon  Bayfield's  charts,  ts 
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*<  Banc  à  la  Mouche.  ^  On  the  front  of  this  deep  water  lot, 
the  plaintiff  has  teift  tfaice  blocks,  the  «f^ermost,  or  most 
wvsteiljr,  of  «rhich.  is  within  thç  \>e^  of  the  met^  measaring 
firom  low  water  mark,  to  the  extent  of  4SS  feet.  The  pas- 
sage for  ship»  going  to  sea,*  ftomlhe  whamres  above  Diamond 
Harbour,  is  between  the  Q{^rmost  of  those  blocks,  and 
the  lower  end  of  the  Bame  à  tm  Mouche. 

Several  branch  pilots  have  been  examined,  and  they 
prove  that  although  the  blocks  in  question  are  a  great  public 
convenience  for  the  loading  of  ships,  yet  that  they  encroach 
upon  the  channel  ;  indeed,  some  say  that  the  upper  one  is 
in  the  middle  of  the  channel  ;  and  they  all  agree  in  saying 
that  the  uppermost  block  makes  the  navigation  of  the  river, 
at  that  place,  more  diflGbult  than  it  formerly  was. 

The  evidenca further  establishes,  that  the  ship  ^*  Marion," 
of  which  the  defendant  was  n^aster,  having  loaded  at  a 
cove,  higher  up  in  the  river  than  the  plaintiff's  blocks,  and 
being  ready  for  sea,  was  undeir  the  necessity  of  going 
through  the  passage  in  question  on  the  evening  of  the  9th. 
of  July  last;  and  thaet  in  doing  so,  and  whilst  under  the 
charge  of  a  regular  branch  pilot,  that  vessel  struck  against 
the  uppermost  of  the  plaintiff's  blocks^  and  did  it  iz^ury  to 
the  extent,  as  it  is  alleged,  of  £160;  which  the  plaintiff 
seeks  to  recover  by  the  present  action. 

The  evidence,  as  I  read  it,  establishes  that  the  àcèident 
was  in  part  attributable  to  the  pilot  having  attempted  to  go 
through  the  passage  in  question  when  the  tide  was  falling, 
and  partly  to  the  eddy  caused  by  the  block  which  was  in- 
jured. As  tatbe  créw  of  the  ship,  and  of  the  steamer  that 
was  towing  the  ship  at  the  time  of  the  accident,  I  am  satis- 
fied  that  there  was  no  negligence  or  misconduct  of  any  kind 
on  Aeir  part. 

Snchbeing  the  fiocts  of  the  oase(assûmiqg  as  I  do  forthepoi^ 
poses  of.  the  present  discussion), -that  the  rplaintiff  has  a  right 
of  action,  the  question  to  be  decided  is  :  Can  the  master  be 
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made  pevsonally  liable  for  ir^/cay  done  by  his  'vessel  under 
the  eircamfitanees  which  I  hare  mentioned. 

NoJEnglish  case  has  been  cited  by  the  parties,  nor  have 
1  been  able  to  find  any  one,  in  which  the  precise  question 
now  raised  has  been  determined  ;  bsit  I  do  find  that  a  veiy 
analogous  case  was  formally  adjudicated  upon  by  tjie  So- 
preme  Court  of  the  State  of  New  York,  whilsft  Chief  Jus- 
tice (afterwards  Chancellor)  Kent  presided  in  that  Court, 

The  case  to  which  I  allude  is  Snell  et  al.  vs.  Rich,  (1)  the 
ma/ginal  abstract  of  which  is  as  follows  :  **  A  vessel  ran 
^«  foul  of  another  ve/ssel  lying  at  anchor  and  carried  away 
^<  her  bowsprit  and  did  her  other  injury.  The  vessel  that 
^^  caused  the  injury  was  sailing  out  of  the  harbour,  with  a 
^'  pilot  on  board,  and  the  master  was  on  shore  at  the  time 
^*  of  the  accident.  In  an  action  brought  by  the  owners  of 
^  the  Injured  vessel  against  the  master  of  the  other  vessel,  it 
<*  was  held  that  the  master  was  not  liable  for  the  damage.  " 
Chief  Justice  Kent,  in  rendering  judgment  in  that  case^ 
observed  :  ^^  As  the  master  was  not  on  board,  he  certainly 
^  was  not  master  at  the  time  of  the  accident.  The  pilot 
''  must  be  considered  as  roaster  pro  hoc  vice.  The  defen- 
^  dant  therefore  is  not  liable  as  master,  and  it  does  not 
^^  appear  that  he  was  owner.  But  we  give  no  opinion 
**  whether  the  owner  would  be  liable.  " 

Chief  Justice  Kent  seems,  in  rendering  the  above  judg- 
ment, to  have  attached  weight  to  the  fact  that  the  master 
was  on  shore  at  the  time  of  the  accident  ;  and  that  circum- 
stance was  doubtless  of  some  importance  as  showii^  con- 
elusively  that  there  was  nothing  in  the  conduct  of  the 
master  tending  to  fasten  responsibility  upon  him  ;  but  it  is 
thought  that  the  master  could  not  by  going  on  shore  have 
relieved  himself  firom  a  liability  to  which  he  would  have 
been  aobject,  had  he  remained  oa  boaid»  without  jnteifexing 
in  any  way  with  the  orders  given  by  the  pilot.    And,  ob- 

(1)  1  JohDftoD,  p.  306. 
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vionsly,  it  woald  be  veiy  unwise  to  make  it  the  interest  of 
the  master  of  a  vessel  to  leare  it,  or  go  down  into  the  cabin, 
as  soon  as  a  pilot  goes  on  board  ;  for  although,  except  in 
the  most  extraordinary  circumstances,  the  master  ought  not 
to  interfere  with  the  pilot  in  his  proper  vocation,  still  for 
many  purposes  the  presence  of  the  master,  on  board  his 
own  ship,  even  after  the  pilot  assumes  the  guidance  of  it, 
is  not  only  useful;  but  necessaiy  (1). 

This  seems  to  be  the  view  that  Judge  Livingston,  one  of 
the  Judges  with  Chief  Justice  Kent^  in  Snell  et  al.  vs.  Rich, 
took  of  the  case,  for  he  observed  :  'Mt  is  universally  under- 
^^  stood  that  the  pilot  while  on  board,  has  the  absolute  and 
^^  exclusive  control  of  the  ship,  and  lam  prepared  to  say  that 
^^  if  the  master  had  been  on  boards  he  would  not  have  been 
"  retponsibley 

Chancellor  Kent  was  not  obliged  to  determine  in  that  case, 
whether  the  master  would  have  been  responsible,  had"  he 
been  on  board  ;  but  it  is  satisfactory  to  find' that  twenty  two 
years  afterwards,  wBen  he  wrote  his  justly  esteemed  Com- 
mentaries on  American  faw.  he  laid  down  the  rule  as  to 
the  irrespons;ibillty  of  the  master,  in  a  case  such  as  the  pre- 
sent, irrespective  of  the  circumstance  of  his  being  on  board, 
or  not  on  board,  at  the  time  of  the  accident. 

The  passage  to  which  I  allude,  is  as  follows  :  ^^  The  pilot, 
/'  while  on  board,  has  the  exclusive  control  of  the  ship.  He 
*^  is  considered  as  master  pro  hoe  vice,  and  if  any  loss  or 
^^  injury  be  sustained  in  the  navigation  of  the  vessel,  while 
<'  under  the  charge  of  the  pilot,  through  his  default,  negli* 
^  gçnce  or  nnskilfulness,  the  owner  would  be  responsible 
^  to  the  party  injured,  for  the  act  of  the  pilot,  as  being  t&e 
«  act  of  his  agent,*' 

*^  Some  doubt  has  been  thrown  on  this  point  by  the  dictum 


(1)  HAfSUd,  3TOL,  p.  136  :  «rinding  «SUppiag»  Ko» 429  «< #«9. 
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^  of  Sir  James  Mansfield  in  Boncher  vs.  Nordstrom  ;  (1)  but 
<^  tke  weight  of  authoriiy  and  the  better  reaeon  ùj  that  the 
^  maeter^  in  such  com,  would  noi  be  responsible  aS  master , 
**  ikough  on  boards  provided  the  crew  acted  in  regolar  obe- 
^  dienee  to  the  pilot  (2)." 

Angell,  in  his  law  of  carriers,  lays  down  the  law  on  this 
subject  exactly  in  the  same  way.  He  says  :  ^  The  owner 
^  of  a  vessel  which  through  the  fault  or  negligence  of  any 
M  (me  on  board,  injnros  another  vessel,  by  running  foul  of 
^her,  is  liable  to  the  injured  party,  although  there  is  a 
^  pilot  on  board  who  has  the  entire  control  and  management 

^  of  the  vessel  '' ^<  For  although  the  pilot  holds 

^  his  commission  under*  government,  yet  in  many  respects 
^  he  is  the  servant  of  the  owner  who  employs  him,  and  as 
^*  regards  the  time  of  sailing  is  undoubtedly  under  the 
**  direction  of  the  owner,  The  master  in  such  case  would 
*^  not  be  liable^  for  he  is  answerable  only  in  respect  of  his  au- 
*^  ihority  over  the  vessel^  which  authority  is  entirely  suspended 
^*  by  that  of  the  pilot  when  the  vessel  is  under  sail,  within 
"  pilot  jfround.  '* 

Flanders,  in  his  Treatise  on  Shipping,  published  in  185S, 
seems  to  consider  the  law  on  this  subject  as  well  settled  ; 
his  words  aro  :  ^^  If  the  master  is  bound  by  any  law  to  take 
^*  a  pilot  on  board,  he,  as  well  as  the  owners,  are  exempt 
*^  from  liabili^  arising  from  the  neglect,  default,  or  incom- 
^  petence  of  the  pilot  (S). 

The  above  authorities,  which  appear  to  me  perfectly  rea- 
sonable, suf&ce  to  show  that  as  the  vessel,  at  the  time  of 


(1)  Bowhrnr  ▼■-  Nofdftvrai  :  1  TftvnU»,  66a— V4ira  :  la  fhlf  mm,  the  date- 
daBrg  diip  WM  lytof  al  UMhor,  maà  the  «ci  oomplained  of  wm  ft  irilftil  ftot  of  i^ 
Joy  «B  tks  pwi  «f  the  «Mw  vodtrtho  dlitetin  of  tiM  pilot  Th^Jarj  fowidm 
vwdkifiir  tho  plftiatiff  vador  tho  direetion  of  Sir  Juum  MaaifleU.  Bat  the  Govt 
keld,  tliftt  M  H  did  noi  eppear  that  the  «ftptftln  had  dont  nay  not»  the  nde  to 
'  imndnnhifl' 


r  n  noneoit  mnt  be  mndn  nheolale. 

(t)3KeaffOom.l3B. 

(3)  Fliadeit,  No  426.    It  if  to  be  ohMnred  that  the  fbnr  Ameriona  enaee  «ited 

hj  Vlaaden,  do  so^  ia  ao  far  M  regaidi  the  onraen,  bear  oat  the  obeenntiMi  nboim 
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the  accident,  was  sailiag  within  pflotage  gromul,  luider 
charge  of  a  pilot  taken  on  board  in  obiedience  to  the  provi- 
sion of  the  piovineial  Statute  already  referred  to^  and  as 
the  defendant  did  not  by  his  condnct,  in  any  way^  contri- 
bute to  that  accident,  he  cannot  be  held  liable  for  the  con- 
sequences resulting  from  it. 

As  to  the  English  cases  cited  at  the  argument,  I  have 
examined  them  attentively  and  believe  I  may  assert  that  no 
one  of  them  lays  down  any  principle  contraiy  to.  the  judg- 
ment whicbi  I  am  about  to  render  in  this  cause,  and  that 
the  most  reqent  decisions  in  the  English  Ckmrt  of  Admi- 
ndty  go  farther  than  is  necestaiy  for  the  maintenance  of  my 
judgment* 

The  first  of  the  English  judgments  which  I  desire  to 
refer  to,  was  rendered  in  the  well  known  case  of  Carruthers 
vs.  Sydebottora  (1).  That  action  was  an  action  of  assumpsit^ 
founded  upon  a  policy  of  insurance,  and  it  arose  upon  **  The 
Alexander,  ''  a  ship  newly  arrived  in  the  port  of  Liverpool, 
to  which  an  accident  happened  by  the  fault  of  the  pilot 
before  she  had  been  moored  in  safety.  Thé  pilot  had  been 
taken  on  board  under  the  provisions  of  the  Liverpool  Pilot 
'Act,  the  S7th.  Geo.  Ill,  chap.  38. 

The  Court  of  King^s  Bench  (Lord  Ellenborough  presiding) 
held  in  this  case,  that  if  a  master  cannot  navigate  without 
a  pilot,  except  under  a  penaltyy  he  is  under  compulsion  of 
law  to  take  a  pilots  and  is  not  answerable  for  the  miscon- 
duct or  awkwardness  of  a  person  whose  appointmept  is  thus 
taken  out  of  his  hands  (2).  The  words  of  Lord  Ellenbo- 
rough are  :  ^*  Now  to  make  the  pilot  the  representative  of 
^  the  master,  and  consequently  to  exempt  the  uoderwriter 
^^  from  responsibility  for  his  acts,  it  must  first  be  she-wn 
*^  that  there  is  a  privity  between  the  pilot  and  the  master,  ao 
^  that  the  one  may  be  considered  the  representative  or  agent 

(1)  4.M.ftiidS.,  p.n. 

(2)  Abbott  oa  Sbipping,  Eog .  Ed^  p.  209  s  6.  Am.  Ed.,  p.  279. 
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<^  of  the  oilier.,    ^ut  does  the  master  appoint  the  pilot  2 
<<  Certainly  not.  " — ^^  The  regulations  of  the  general  pilot 
"  Act  impose  a  penalty  upon  the  master  of  eveiy  ship  which 
^^  shall  ^  piloted  by  any  other  perspn  than  a  pilot  duly 
^  licensed,  within  any  limits  for  which  pilota  are  lawfully 
^  appointed.  "••••••"  But  if  the  master  cannot  navigate^ 

^  without  a  pilot,  except  under  a  penalty,  is  he  not  under 
"  the  compulûon  of  law  to  take  a  pilot  ?  And  if  so,  is  it 
^  just  that  he  s^of^d  be  answerable  ft)r  the  ipisoondtict  câ  a 
^^  pei^on  whofl»  appointment  the  provisions  of  the  law  have 
"  taken  o\\t  of  his  hands,  placing  the  ship  in  the  hands  and 
»  ipder  tt^Q  cpndtLct  pf  the  pilot  "  (1). 

This  case  w;a9  heipd  ai^d  decided  in  the  Court  of  King's 
Bench,  whilst  the  c^iae  of  the  Attorney  General  vs.  Case  (2) 
was  under  consideration  in  the  Court  of  Exche(;[uer.  Tha 
judgments  in  these  cases  have  generally  be^n  considered 
conflicting,  and  the  learned  counsel  for  the  plaintiff,  con- 
tended that  the  judgment  in  the  cause  of  the  Attomey 
General  vs.  Case  makes  stropgly  in  favour  of  bis  client  in 
the  present  cause.  But  upon  a  carefnl  examination  of  the 
two  cases,  I  think  it  will  be  found  that  although  the  obser* 
vations  of  the  judges  may  not  perfectly  agree,  yet  that  the 
judgments  are  not  in  principle  opposed  to  each  other  ;  and 
also  that  the  case  of  Carruthers  vs.  Sydebottom  is  a  stroQg 
authority  in  support  of  the  position  assumed  by  the  defen- 
dant ;  whereas  the  plaintiff  can  derive  no  support  irom  the 
Attomey  General  vs.  Case. 

The  distinguishing  featuie  of  the  Attorney  General  vs. 
Case,  is,  that  the  ship  (the  Columbus)  which  in  that  action 
was  the  cause  of  the  injiuy,  was  at  the  time  pf  the  colli* 
sion  riding  ai  anchor. 

It  is  therefore  perfectly  plain  that  the  owners  were  not, 
•ceording  either  to  the  Liverpool  Pilot  Act,  or  to  the  gene- 

(1)  4.M.  uidS.,  p.8S. 

(2)  XPriM,  320. 
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rai  Pilot  Act,  mider  any  obligation  to  have  a  pilot  on  boaid, 
and  it  follows  that  the  pilot,  on  board  the  '*  Colnmbus''  at 
the  time,  was,  not  only  the  agent  of  the  owners,  but  was 
employed  by  them  of  their  own  cuxordy  and  therefore,  as- 
suming even  that  he  was  exclusively  the  cause  of  the  colli- 
sion, (which  was  not  the  case),  the  owàérs  v^ere,  according 
to  the  plainest  principles  of  law,  liable  for  his  acts. 

Lord  Tenderden,  in  the  last  edition  of  his  work,  refera 
to  the  cases  of  Carruthers  vs.  Sydebottom  and  the  Attorney 
General  vs.  Case,  in  the  following  terms  :  ^*  Two  cases  have 
*^  been  decided  with  respect  to  the  Liverpool  Pilot  Act,  not 
*^  easily  reconcileable  with  each  other  in  all  that  was  said 

^  by  the  learned  Judges •  It  may  be  inferred  from  the 

^^  two  cases,  considered  together,  that  wheuv  the  master  is 
^  bound  by  an  Act  of  Parliament,  under  a  penalty^  to  place 
^  his  ship  in  the  charge  of  a  pilot  and  does  so  accordingly, 
^^  the  ship  is  not  to  be  considered  as  under  the  management 
^  of  the  owners  or  their  servants  ;  but  when  it  is  in  the 
**  election  or  discretion  of  the  master  to  take  a  pilot  or  not, 
*'  and  he  thinks  fit  to  take  one,  the  pilot  so  taken  is  to  be 
^  considered  as  the  servant  of  the  owners  "  (!)• 

In  the  elaborate  judgment  rendered  by  Dr.  Lushington  in 
the  case  of  ^^  The  Maria,  "  (2)  the  cases  of  Carruthers  vs. 
Sydebottom,  and  the  Attorney  General  vs.  Case,  are  care- 
folly  examined,  and  clearly  explained,  and  the  conclusion 
at  which  that  learned  Judge  arrives,  is  stated  by  him  as 
follows  ;  <^  Then  what  is  the  result,  upon  my  mind,  of  the 
^  two  important  cases  to  which  I  have  so  fully  adverted, 
**  leaving  out  of  consideration  the  question  of  the  general 
^  operation  of  the  Pilot  Act,  and  its  applicability  to  pilots 
^^  appointed  by  the' local  audiorities  ?  "  It  is  this  :  ^*  I  think 
^^  both  cases  were  rightly  decided,  the  case  of  the  Attorney 
^  (General  vs.  Case,  because  there  was  no  compulsion  to 


^ 


AbboU  m  SUppiiif  ,  p.  206. 
l.Bok,  p.  96. 
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^  take  a  pilot  :  that  of  Carrathera  vs.  Sydebottom,  becanae 
^^  the  taking  of  a  pilot  was  compulsory.  Dr.  LushingtoB 
*^  in  the  same  case  farther  observed  (speaking  of  the  case 
"  of  the  Attorney  General  vs.  Case),  there  is  a  confusion 
^'  in  the  report  of  that  case  which  has  raised  much  difficulty, 
*<  and  the  report  cannot  be  reconciled  with  the  decision  that 
*^  was  given  upon  that  occasion.  The  ground  upon  which  it 
^  was  decided  was  as  I  have  already  stated  ;  but  it  nxvxr 

^  WAS  DVCIDKD  THAT  A  CLAUSK  RSqUIRIITO  A  PILOT  TO  BX 
^^  TAKKir  ON  BOARD,  OR  IF  NOT  TAKBN  THK  PCLOTAOK  TO  BX 
^  PAID,   WAS  NOT  COMPULSORY  (1). 

I  find  also  that  the  same  cases  have  been  referred  to  in 
the  Supreme  Court  of  the  United  States  in  the  case  of  Smith 
vs.  Coudry  (2),  in  which  Chief  Justice  Taney,  in  delivering 
the  opinion  of  the  Court,  expressed  himself  as  follows  :  ^'  In 
^  determining  however  the  construction  of  these  acts  of  Par- 
^^  liament,  we  are  not  left  to  decide  between  the  conflicting 
^  opinions  of  the  King's  Bench  and  Court  of  Exchequer. 
*'  The  same  question  has  since,  on  more  than  one  occasion, 
*'  arisen  in  the  British  Court  of  Admiralty,  and  the  decision 
^'  in  the  King's  Bench  (Carruthers  vs.  Sydebottom)  has  been 
"  constantly  sustained  ;  and  we  presume  is  now  the  settled 
^'  construction  of  these  pilots  Acts.  "  And  reference  is  then 
made  to  Abbott,  on  Shipping,  184,  n.  z.,  and  to  the  cases 
of  "  The  Maria,  ^  "  The  Protector,  '•  and  *^  The  Diana  1. 
W.  Robinson,  Admiralty  Reports. 

The  case  of  ^*  The  Maria,"  (S)  referred  to  by  Chief  Jus- 
tice Taney,  in  which  the  observations  of  Dr.  Lushington 
above  quoted  were  made,  is  itself  a  strong  authority  in 
favour  of  the  position  taken  by  the  defendant.  In  that  case, 
*'  the  owners  of  a  foreign  vessel  proceeding  up  the  T^e 
^  with  a  duly  licensed  pilot  on  board,  under  the  provisions 


i 


TiM  MuU,  1.  W.  IcAs  101. 
I.Howard,  p.  84. 
LW.Bob.,  p.9i. 


202 

^'  of  the  New  Castle  Pilot  Act,  were  held  aot  to  be  respon^ 
^  sible  for  damage  occasioned  by  the  default  of  snch  pilot.'' 
The  6th.  section  of  the  New  Castle  Pilot  Act,  applicable 
to  that  case,  is  as  follows  :  ^*  That  the  owners,  or  masters  of 
^^  any  foreign  ships  or  vessels  resorting  to  or  coming  into, 
<<  or  departing  from,  the  said  port  of  New  Castle,  or  any 
^^  of  the  creeks  or  members  belonging  thereto,  shall  and  they 
*'  are  hereby  obliged  and  required  respectively  to  receive, 
*^  take  on  board  and  employ  in  the  piloting  and  conducting 
^  such  their  ships  or  vessels^  such  pilots,  licensed  as  afore- 
^^  said,  and  in  case  of  their  neglect  or  refusal  to  receive  an4 
*'  employ  such  pilots  as  aforesaid,  they  shall  severally  ne- 
'^  vertheless  answer  and  pay  to  the  said  master  pilots  and 
^^  seamen  the  aforesaid  piloti^  duties.  "  The  learned 
Judge  of  the  High  Court  €s{  Admiralty,  in  rendering  bis 
judgment  in  the  case  of  "  The  Maria,  "  after  quoting  the 
above  section  of  the  New  Castle  Pilot  Act,  cQnti^ued  as 
follows  :  (1)  ^^  Now,  does  the  section  in  question  impose 
*^  any  compulsory  duty  and  neoessity  upon  the  owner  or 
^^  master  to  take  a  pilot  on  board  ?  I  am  most  clearly  ol 
*^  opinion  that  the  secticm  referred  to  is  compulsory.  If  U 
<^  had  been  enacted  simply  that  a  pilot  should  be  taken, 
^^  without  providing  that,  in  case  a  pilot  was  not  taken,  the 
^^  pilotage  should  be  paid,  the  master  would  clearly  have 
^^  be^n  liable  to  be  indicted  for  a  misdemeanor  in  refusing 
^^  to  take  him,  for  every  breach  of  an  Act  of  Parliament 
^^  within  British  jurisdiction,  is  an  indictable  offence,  whe* 
^^  ther  committed  by  a  foreigner  or  not. 

/^  But  assuming  that  all  criminal  proceedings  are  done 
^^  away  with  by  the  clause  enacting  the  pilotage  to  be  paid, 
^^  is  it  less  compulsory  upon  the  master  to  have  such  pilot 
^^  on  board  ?  It  was  i^  urged  m  the  argument  of  counsel, 
^^  upon  the  supposition  that  i^uch  argument  had  prevaile4 
^^  in  the  case  of  the  Attorney  General  vs.  Case  ;  but  I  have 


(1)  l.W.Bob^p.109. 
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^*  sbown  that  tbeie  is  a  mistake  in  the  report  of  tb^t  case, 
^«nd  that  the  case  itself  is  no  authority  for  any  such  posi<- 
^^  ti<m*  I  have  also  further  shown,  that  in  the  ca$e  of  Coft* 
^  ruihers  vs.  SydeboUom^  much  tseaker  words  were  considered 
^  eomjmUory.  In  the  Liverpool  Act,  there  are  np  3uch  words 
««  as  obliged  and  required,  but  simply,  that  if  no  pilot  is 
<(  taken,  the  pilotage  shall  be  paid.  But,  independent  of 
««  authorities,  look  at  the  words  of  the  act  theinselves, 
^  ^  obliged,  ''  and  *^  required,  "  they  are  compulsory  |ier  se. 
^  But  is  not  making  the  neglect  to  take  a  pilots  punishable 
^  with  payment  of  the  pilotage,  also  a  compulsion  upon  the 
^^  owners  ?  Suppose  the  Statute  had  mentioned  ten  times 
^  the  amount  of  the  pilotage,  where  would  be  the  differ 
^  rence  ?  It  would  only  be  in  the  degree  of  the  compulsion^ 
^  but  not  in  the  compulsion  itself.  I  have,  therefore,  no 
^  hesitation  in  saying,  that  this  pilot  so  taken  on  board,  in 
^  obedience  to  the  Act  of  Parliament,  was  taken  by  eom^- 
^  pulsion,  and  if  by  conipulsii»,  the  owners  axe  not  res- 
^  ponsible  for  his  acts. 

'^  The  opinion  I  have  thus  formed  in  this  case,  is  fpunded 
^^  upon  the  general  principles  of  reason  and  justice  ;  that 
^  no  one  should  be  chargeable  with  the  acts  of  another  who 
'^  is  not  an  agent  of  his  own  election  and  choice  y  and 
^^  I  further  think,  that  it  would  be  contrary  to  all  sense  of 
"  equity,  to  say  to  the  owners  of  a  foreign  vessel  :  "  You 
^  shall  take  a  pilot  of  our  selection,  of  our  appointment  ; 
^^  be  he  drunk  or  sober,  negligent  or  careful,  skilftd  or  igno- 
^^  rant,  you  shall  be  responsible  for  his  eonduef,  unless  you 
^  choose  to  submit  to  the  penalty,  and  penalty  it  is,  of 
^  payiug  the  pilotage  for  nothing»  ''   . 

The  same  point  came  up  fourteen  years  afterwards  be- 
fore the  same  learned  Judge  in  the  case  of  ^*  The  Mont- 
real,'' (1)'  and  in  that  case  it  was  decided  that  both  thç 
vessels  which  had  come  into  collision  were  to  blame,  but 
that  with  respect  to  one  of  them  (the  Montreal),  the  blame 

(1)  34.  Ins.  lAW  aAd  Bq.  B«p,  ^  680. 
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was  to  be  attributed  to  the  pilot  who  had  been  taken  on 
board  under  the  Liverpool  Pilot  Act,  the  5th.  Geo.  IV,  c.  7S, 
then  in  force,  the  25th.  section  of  which  is  as  follows  : 
^^  And  be  it  further  enacted,  that  in  case  the  roaster  or  com- 
^^  mander  of  any  ship  or  vessel  inward  bound,  shall  refuse 
<<  to  take  on  board  and  employ  a  pilot,  so  to  be  licensed  as 
^^  aforesaid,  who  shall  offer  his  services,  such  master  or 
'*  commander  shall  pay  or  cause  to  be  paid  to  the  pilot 
^*  who  first,  or  who  only  shall  offer  his  services  as  afcnesaid, 
**  and  shall  be  so  refused  the  pilotage  according,  etc.,  as  if 
^  the  said  pilot  had  been  received  and  employed  in  con** 
^^  ducting  or  piloting  such  ship  or  vessel  into  the  said  port 
^*ofUveipooL»' 

It  does  not  appear  to  me  that  this  provision  of  law,  or 
that  the  6th.  section  of  the  New  Castle  Pilot  Act  above 
4iuoted,  is  more  stringent  than  the  5SnL  section  of  our  own 
Statute  which  I  have  also  already  quoted. 

Dr.  Lushington,  in  this  case  (the  case  of  ^^  The  Mont** 
real  "),  held  that  the  taking  of  the  pilot  on  board  under  the 
provision  of  the  Liverpool  Pilot  Act,  just  quoted,  was  com- 
pulsory, and  therefore,  that  the  owners  of  ^^  The  Montreal^' 
were  relieved  from  all  responsibility  ;  the  whole  blame,  in 
so  far  as  regarded  **  The  Montreal,"  being  attributable  to 
the  pilot 

Hie  last  English  case  to  which  I  shall  refer  as  confirming 
this  view,  is  the  case  of  Rodrigues  vs.  Melhuesh  (1),  de- 
cided under  the.  Liverpool  Pilot  Act  by  the  Court  of  Exche- 
quer in  the  year  1854.  In  that  ease,  the  point  now  under 
consideration  was  not  formally  adjudicated  upon,  as  the 
Court  held  that  the  vessel  which  caused  the  mischief,  was 
not  proceeding  to  sea  at  the  time  the  accident  occurred  ; 
but  the  observations  of  the  Judses  are  of  importance  as 
shewing  that  they  considered  the  Taw  on  this  subject -to  be 

(1)  10.H«ikilOMaBdfiMta,  117. 


205 

«8  Stated  by  Dr.  Loshington  in  the  diffeient  judgmentB 
already  referred  to. 

Such  are  the  leading  authorities  in  support  of  the  doctrine 

that  where  by  law  the  master  of  a  ship  is  obliged  to  take  a 

pilot  on  board,  under  a  penalty,  the  pilot  so  taken  on  board 

is  to  be  deemed  taken  under  compulsion,  and  that  even  the 

owners  are  not  liable  for  the  acts  of  a  person  not  of  their 

own  selection. 

.  b 
On  the  other  hand,  Lord^Stowell,  (1)  in  the  year  1814, 

decided  in  the  case  of  the  ^^  Neptune  the  Second,  "  that  the 

owners  were  responsible  for  damage  occasioned  ^*  by  the 

^^  mismanagement  of  their  ship,  thoogh  it  was  under  the 

'^  care  of  a  regular  pilot  under  whose  directions  the  master 

"  was  acting.  *'    In  referring  to  this  case,  Lord  Tenderden 

observes  (2)  :  <^  The  Act  of  Parliament  (the  52nd.  Geo.  Ill, 

**  which  had  been  passed  nearly  two  years  before)  is  not 

^  referred  to  in  the  case,  and  it  seems  clear  that  the  learned 

^  Judge  was  not  aware  of  it  when  his  judgment  was  pro- 

*^  nonneed  ^  (3).    Still  the  case  is  of  importance  as  showing, 

at  least,  what  was,  on  this  subject,  the  ancient  law  as  it 

originally  stood  unattered  by  any  legislative  enactment. 

Sir  John  Nicholls  afterwards  in  the  case  of  the  ^  Tran- 
sit," (4)  adopted  and  acted  upon  the  judgment  of  Lord 
Stowell  in  the  case  of  the  ^  Neptune  the  Second  ''  (6). 

With  these  conflicting  cases  before  us,  although  the  more 
recent  decisions,  and  I  think  I  may  say  the  weight  of  aa« 
thority  are  in  favour  of  the  doctrine  contended  lor  by  the 
defendant,  it  may,  perhaps^  be  said  that  the  law  of  England 
eannot  be  considered  finally  settled  as  to  whether  the 

1)  1.  Dod'a  Adm.  Itop.  467  :-Sm  2.  Hftgf  .  ^  182. 


§1.  Dod'a  Adm.  Itop.  467  :-S« 
AMMCtonShipmag,  208. 
Sm alio  I.W.Bob.  Ad. B«p^ 
(4)  1.  Month.  Law  Mftff.  682  nfei 


(4)  1.  Month.  Law  Mag-  682  n^emd  to  in  1.  W.  Bob.,  p.  BO. 

(5)  Soo  alM  tho  0«Tolaaio,  3.  Hagg.  109.^Ia  wtaiéh  Sir  John  VMmHi  bold  ibal 
fho66th.tM.oftho  6th.  Ooo.  Ivrori25,  did  sol  «JttMid  to  pcooMdiBtfi  in  ite  HM 
OowiorAdfliinlty. 
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owners  of  a  vessel  are  or  are  not  liable  for  the  acts  of  a 
pilot  forced  upon  them  by  the  provisions  of  a  Statute  ;  but 
it  is  most  important  to  observe  that,  whatever  doubt  may 
exist  as  to  the  liability  of  the  owners  under  such  circum- 
stances, no  case  has  been  cited,  nor  have  I  been  able  to  find 
one,  in  which  the  master  of  a  ship  has  been  held  personattp 
responsible  for  the  act  of  a  pilot,  taken  on  board  in  obe- 
dience to  an  express  législative  enactment. 

And  it  will  be  recollected  that  Dr.  Lushington,  in  the 
case  of  the  "  Maria,  "  expressly  asserts  "  that  it  never  was 
<^  decided  that  a  clause  requiring  a  pilot  to  be  taken  on 
<^  board,  or  if  not  taken,  the  pilotage  to  be  paid  was  not 
^^  compulsoiy.  ''  And  it  is  also  important  to  observe  that 
although  the  leading  American  authorities  hold  that  the 
owners  are  liable  under  the  circumstances  supposed  ;  (1) 
yet  they  all  concur  in  saying  that  the  master  is  not  liable 
under  the  same  circumstances. 

The  reason  of  the  distinction  seems  sufficiently  obvious. 
The  pMot  whether  taken  on  bpard  at  the  option  of  the 
owners  or  against  their  will,  must  be  considered  as  their 
agent  and  in  their  employ  ;  and  there  is  therefore  soma 
ground  for  rendering  the  owners  liable  for  his  acts,  even 
when  he  is  not  an  agent  of  their  selection,  but  the  pilot  is 
not,  and  oanndt  be  Tegagpded  as  the  agent  of  the  mastter,  or 
as  being  in  his  employ  ;  on  the  contrary,  as  haa  been 
already  shown,  the  authority  of  the  master,  in  so  far  as 
regards  the  guiding  or  conducting  of  the  ship,  *'  is  entirely 
'^  suspended  by  that  of  the  pilot  when  the  vessel  is  under 
<*  ^ail  (S)  within  pilot  ground,  ''  and  to  make  use  of  the 
words  of  Chancellor  Kent  :  *<  The  pilot  while  on  board  has 
^<  the  exclusive  control  of  the  ship,  he  is  considered  as 
^^  master  pro  hoc  vice;  (S)  there  is  therefore  no  reason  for 
holding  the  master  responsible  for  the  acts  of  the  pilot. 


<1)  AaféUMaKiiklbM»bof««ifid:-*Andt«teTi.  ^nmm.  a  FU^  2$:-aiit 

^nrttooDllMvliutSw "^  w-,  -IP, 

Angall  oo  Oftrrliri, 


•M  OarttooD  JlMolmt  Smumb,  p.  1S6 
(2)  AnMU  oo  Oftrrton,  KoTm. 
13S  K«B*»  Oon^  Tol.  3,  13S. 
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And  here  it  may  incidentally  be  observed  that  the  respon- 
nbility  of  the  master  of  a  vessel,  as  the  carrier  of  goods, 
is  essentially  différent  from  the  responsibility  to  which  he  is 
fiable  as  respects  accidents  caused  by  his  vessel  ;  in  the 
one  case  his  responsibility  to  some  extent  is  that  of  BStt 
iasnier,  whereas  in  the  other  he  is  answeraUe  only  for  his 
own  acts  and  for  the  acts  of  diose  who  are,  at  who  aie 
presomed  to  be^  nnder  his  control  and  direction. 

After  the  foregoing  tedious,  but  I  think  necessaiy  exami«> 
nation  of  the  authorities  bearing  upon  this  case,  I  return  to 
the  pleadings  and  facts  upon  which  I  have  to  adjudicate. 

The  plaintiff  complains  that  *'  by  and  through  the  meie 
*'  carelessness,  unskilfulness  and  negligence  of  the  defen- 
'^  dant  and  of  his  servants  and  agents  ;  "  the  said  vessel, 
the  ^^  Marion,  "  then  '^  under  the  command  "  of  the  defen* 
dant,  injured  the  wharf  belonging  to  the  plaintiff  in  the 
manner  described  in  the  declaration.  The  evidence  as 
already  explained  shows  that  it  being  necessaiy  for  the  de» 
fendantes  ship,  the  ^'  Marion,  "  when  proceeding  to  sea,  to 
pass  through  the  channel  between  the  plaintiffs  blocks  and 
the  Sane  à  la  Mouche^  that  vessel  was  placed  by  the  defen- 
dant under  the  chaige  of  a  branch  pilot  who  was  con- 
ducting and  piloting  the  ship  at  the  time  the  accident 
occurred,  without  any  interference  whatever  on  the  part  of 
the  defendant.  The  conduct  of  the  defendant,  as  master, 
was  therefore  exactly  what  it  ought  to  liave  been,  aind  had 
he  pursued  any  other  course  he  would  have  assumed  a  grave 
responsibility,  and  most  improperly  exposed  the  owners  to 
serious  risk.  There  are  therefore  no  grounds  whatever  for 
saying  that  the  defendant  personally  was  guilty  of  any 
*'  carelessness,* unskilfulness  or  negligence.  ^' 

'  The  blame  (if  any  there  be)  attaching  to  the  defendant's 
ship,  devolves  upon  the  pilot,  nnd  for  the  reasons  already 
explained,  he  cannot  be  consideïed  as  the  servant  or  agent 
of  the  defendant.  As  to  the  ciew  of  the  ship  and  steamer 
the  evidence  shows  that  no  blame  can  be  attached  to  them  ; 
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and  even  if  there  could,  they  were  then  in  8o  far  as  regards 
the  navigation  of  the  ship,  under  the  command  of  the  pilot 
and  not  of  the  master. 

For  these  reason  then  I  am  of  opinion  that  the  present 
action  cannot  be  maintained. 

It  was  my  intention  to  have  considered  the  questicms 
raised  by  the  learned  counsel  for  the  defendant,  and  so 
ably  discussed  on  both  sides,  respecting  the  obstruction  of 
the  navigation  of  the  River  St.  Lawrence  by  the  plaintiff's 
blocks  ;  but,  as  after  giving  to  the  case  much  consideration, 
it  seems  to  me  that  the  reasons  to  which  I  have  already 
adverted  lender  it  my  duty  to  dismiss  this  action,  and  as 
I  have  already  devoted  to  the  case  as  much  time  as  I  have 
now  at  my  cofamand,  I  shall  abstain  from  a  discussion  of 
the  other  important  questions  brought  under  my  considera- 
tion at  the  argument. 

I  will  merely  add  that  in  the  course  of  the  foregoing 
remarks,  I  have  purposely  abstained  from  adverting  to  the 
cases  (1)  decided  under  the  sections  of  the  general  Pilot 
Acts  (2),  which  expressly  relieve  the  masters  and  owners 
of  ships  from  all  responsibility  from  the  acts  of  pilots  em- 
ployed  in  pursuance  of  those  Statutes,  as  there  is  no  similar 
provision  in  our  Statute  on  the  same  subject  ;  nor  have 
I  alluded  to  the  S88th.  section  of  the  Merchant  Shipping' 
Act  of  1854,  headed,  it  is  to  be  observed  ^^  Saving  of  Owners 
and  Masters^  ^g^i  ''  because  the  operation  of  that  section 
seems  to  be  confined  to  the  United  Kingdom.  I  cannot 
however  avoid  observing  that  that  provision  of  law  expressly 
sanctions  the  main  principle  upon  which  the  present  judg- 
ment rests. 

Action  dismissed  with  costs. 

Holt  and  Irtink,  for  plaintiff. 

PaiMROsB,  for  defendant. 


,  46  t-MeltttMli  fB.  SlAd«,  6.  E.  mUL  0^  SBT  l 

Di^a,  1.  W.  Rob ,  p.  132  :•— Th«  Vtmoii,  do ,  817  :^Tho  MMnobnMttiu 

dfc.  871:-Boiiiioin.MolU.  7.  TMiiitonj»e  :    

300  :— Lney  n.  IngnuB.  6.  IC.  sad  W^  303 
(S)  52.  Qto.IUro.  S9r--6.  G«o.  IV,  o.  IM. 
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No.  644. 


COUR  SUPERIEURE.— QUEBEC. 
Piésent  :-*MoRi]r,  Juge. 
HoMMxm..^ « ...^.Demmdereae, 

Dmal ..^^Défmdemr. 

et 


•»U«Mtr<- 


Mrt, 


»  par  l'«ppQfMl 
•o  Ml  tu  an  toi 


éè  MO  dé. 


AntmArif  ti  U  d«maad«rMn  pUiida  qm 
lafciéqttMMWl  à  1»  dftUdv  tMteent^ 
l».t«liilMr«tl'«pMaato,  d«lvi  dûment 
— loritét,  avriwitlkit  donation  de  In  pro- 
piMltf  mUm  nndéfendrari  l'eppofutn 
lépliqnn  fpéoUInnMnt  ont  U  dionntion 
•tnit  éU,  tnlMéqnsauMn^cinvnnt  lnd<- 
«lidnaon  mnri,  réâUén  dn  oomtntannnt 
in  tnnlM  iM  pmUm  à  kéltel 

Jngé  :~<|ni  ofttn  répomt  fpMate  n« 
MmliitN  Bttafnée  nn  majm  dHue  dé- 
imm  nnz  Ibndt  «n  droiti  inr  le  prindpe 
fM  eetU  réponie  InTonnnil  nn  tttra  dif- 
ffMt  de  eelttl  nUégné  dent  l'eppeiMenf 


The  tenorenble  pmperty  leiied  wti 
ihiand  hj  tfce  opnoennt,  ne  proprietor,  in 
line  ef  tfce  wAf  oTher  deeeneed  hne- 
buid,  tbe  plniatiff  pleeded  thnt  inbee- 
qnentl/to&ednleolthewill»  thnteitn- 
ter  nnd  the  oppoeen^  b/  Um  dnly  nn- 
thoriaed,  hndninde  donation  of  thnpio- 
pertj  Miwd  to  the  defendant  i  the  op. 
poennt  replied  ipeelally,  tha*  the  deed 
of  donation 


Uégné  dan  ,  _ 
«M,  4e  faili  eetto  répenae  n*inTÔonail  pee 
ealto  rdoUiation  eoBne  titre,  maia  qne 
Mi§el  dneei  aUégné  élnit  de  faire  voir 
«n'en  eenpiqnenoe  de  In  ridlintion  en 
—  ^kn,  m  tHre,  en  vortn  dn  leetn-  derthowHI, 
,  svnU  reprit  vifnenr.    «  1 


of  donation  wae,  enbieqnantlT,  nnd  be- 
fore the  death  of  her  Into  hnehend,  leri- 
Untod  by  MBMnt  of  aU  pnrtiee  thento. 

Held  3— Thai  raeh  ipeelal  anewer  irae 
notdemnrrahto  on  the  mnad  thni  H  in- 
voked n  different  tf tie  from  thai  alleged 
in  theepnoeltion }  thnt,  in  Ibet,  theopne- 
•anl,  by  her  ipeêial  anewer,  did  not  in- 
voke the  rMOIation  ae  n  titte  to  the  pro- 
perty, bet  that  the  objeelof  the  aUoin- 
tlon  was  to  ihew  thai  in  oonaoenenoe  of 
the  rMlUatton  in  qneriion,  her  title,  nn- 
hadfnvlnd. 


Jugement  lenda  le  9  décembre,  1857. 

L'oppoeante,  parson  opposition  afin d'annnlery  féclamait 
rimmeuble  saisi  en  la  cause  sur  le  défendeur,  à  titre  de 
légataire  universelle  en  vertu  du  testament  de  son  défunt 
mari,  en  date  du  10  avril  18SS  ;  et  alléguait  de  plus  qu'elle 
thvait  toujours  possédé  le  dit  immeuble,  à  titre  de  proprié- 
taire, depuis  le  décès  de  son  dit  marL 

La  demandeiesse  plaida  à  cette  opposition  par  exception 
perpétuelle  en  droit,  qu^après  la  date  du  dit  testament,  le  dit 
testateur  et  la  dite  opposante,  dûment  autorisée,  avaient 
frit  donation  du  dit  immeuble  au  défendeur  en  la  cause, 
par  acte  devant  notaires,  en  date  du  t  de  novembre  1844  ; 
et  que  depuis  In  date  du  dit  acte  de  donation,  le  dit  défen- 
deur avait  toujours  possédé  le  dit  immeuble  comme  proprié- 
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taire.  L'opposante,  par  réponse  spéciale  à  \k  dite  excep- 
tion, allégua  que  le  dit  acte  de  donation  avait  été  résilié 
par  acte  de  résiliation-fait  et  passé  devant  notaires,  le  5  de 
janvier  1846,  par  lequel  dit  acte  de  résiliation,  le  dit  dé- 
fendeur avait  rétrocédé  et  abandonné  à  la  dite  opposante  et 
soa  dit  défunt  mari,  alors  vivant,  Pimmeuble  en  question, 

La  demanderesse,  par  défense  en  droit  à  la  dite  réponse 
spéciale  de  la  dite  opposante,  allégua  que  les  dites  réponses 
n'étaient  point  fondées  en  droit,  parce  que  par  les  allégués 
dans  son  opposition,  elle  prétendait  être  propriétaire  du  dit 
immeuble  en  vertu  du  dit  testament,  et  par  les  dites  ré- 
ponses spéciales,  elle  se  prétendait  être  propriétaire  du  dit 
immeuble  en  vertu  de  la  résiliation  de  donation  mention- 
née dans  les  dites  réponses  ;  et  que  par  les  règles  de  pra- 
tique, aucun*  moyen  d^opposition  ne  pouvait  être  reçu  outre 
.  ceux  mentionnés  dans  l'opposition. 

MoRiN,  Juge  : — Je  suis  d'opinion  que  la  défense  en  droit 
de  la  demanderesse  aux  réponses  spéciales  de  l'opposante 
doit  être  renvoyée.  L'opposante,  dans  ses  réponses  spé- 
ciales, n'allègue  pas  un  titre  différent  de  celui  qu'elle  in- 
voque dans  son  opposition  ;  elle  ne  prétend  pas,  dans  ses 
réponses  spéciales,  être  propriétaire  de  l'immeuble  dont  il 
s^agit  en  vertu  de  la  résiliation  y  mentionnnée,  mais  la 
résiCation  n'est  alléguée  que  pour  repousser  les  exceptiqns 
de  la  demanderesse  en  tant  que  fondées  sur  la  donation  du 
2  novembre  1864,  et  Tallégué  n'est  autre  chose  qu'un 
simple  énoncé,  que  la  résiliation  en  question  produit  l'efTet 
de  la  maintenir  dans  sa  position  comjoae  légataire  univer- 
selle, et  propriétaire  de  l'immeuble  reclamé  par  son  opposi- 
'  tion,  en  vertu  du  testatnent  de  sdn  défunt  mari. 

Oauthibr  et  HÉMiixA^p, •  pour  la.demanjdeiesse. 

'  ,    Qelleact  et  JoLiCŒUR,  pour  l'opposatite.  * 


No.  477. 
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COUR  SUPÉRIEURE.— QUÉBEC. 

Présent  : — Meredith,  Juge. 

Noix,  ès-qualités Demandeur. 

vs. 
Chabot. Défendeur. 


Jugé  :— Qu'un  pliâdojer  à  une  action 
«B  dommages  pour  injures  rerbales,  par 
iMnel  l'on  répèto  et  on  même  temps  l.on 
•me  de  retractor  les  paroles  injurieuses 
4oDt  on  se  plaint,  sera  renvoyé  sur  dé- 
fsnse  au  fonds  en  droit. 

Que«/ton.— Saroir,  si  par  le  droit  du 
Bas^anada,  la  Térité  des  injures  dont  on 
M  plaint,  dans  le  cas  même  où  il  est 
allégué  que  les  paroles  ii^urieuses  ont  été 
proférées  par  de  bons  motifîi  et  pour  un 
olget  j|iutifiable,  peut  être  la  base  d'une 
exception  A  une  action  pour  injures. 


Held  :— That  a  plea  to  an  action  of 
damages  tôt  slander,  which  repeats  and 
at  the  same  time  offers  to  retract  the 
slanderous  words  complained  of,  is  bad 
on  demurrer. 

Query.— Whether,  by  the  law  of  Lower 
Canada,  the  truth  of  the  slander  com- 
plained of,  eren  where  its  publication  by 
the  defendant  is  alleged  to  hare  been 
from  good  motires  and  for  a  justifiable 
end,  can  be  pleaded  in  bar  to  an  action 
for  Blander. 


Jugement  rendu  le  7  mai,  1868. 

Par  cette  action,  le  demandeur,  en  qualité  de  tuteur  ad 
hoc  dûment  élu  à  Chrysolôgue  Noël,  son  fils  mineur,  ré- 
clamait du  défendeur  la  somme  de  £35  de  dommages,  pour 
avoir  dit  et  répété  publiquement  et  malicieusement  les  pa- 
roles fausses  et  injurieuses  mentionnées  dans  la  déclaration, 
avec  l'intention  d'injurier  et  détruire  la  bonne  réputation  de 
son  dit  fils  mineur. 

Le  défendeur  plaida  qu'en  effet  le  fils  du  demandeur 
avait  commis  l'acte  mentionné  dans  la  déclaration,  et  que 
lai,  le  défendeur,  le  lui  avait  reproché  dans  l'intention  de 
l'empêcher  de  commettre  de  tels  actes  à  l'avenir  ;  qu'il 
n'avait  nullement  voulu  ternir  la  réputation  du  dit  Chryso- 
lôgue Noël,  et  qu'il  était  prêt,  pour  achqtçr  sa  paix,  à* re- 
tracter toutes  paroles  injurieuses  qu'il  pouvait  lui  avoir  dites 
à  ce  sujet,  et  demaiidait  acte  de  cette  offre  de  rétracta- 
tion, et  le  renvoi  de  l'action. 

A-  ce  plaidoyer,  le  demandeur  fila  une  défense  en  droit. 

LégarA,  au  soutien  de  la  défense  en.  droit,  prétendait 
que  les  fait^  mentionnés  dans  le  plaidoyer  du  défendeur 


212 

n'étaient  pas  une  défense  à  Paction  ;  qne  l'allégné,  que,  de 
fait,  le  fils  du  demandeor  avait  commis  Pacte  mentionné 
dans  la  déclaration,  n*étaitpas  une  excuse,  ou  une  justi- 
fication qui  pouvait,  en  loi,  être  offerte  en  mitigation  d'in- 
jures, et  n'était  pas  une  défense  à  Paction,  parce  que  si  le 
fils  du  demandeur  avait,  de  fait,  commis  Pacte  mentionné, 
le  défendeur  n'avait  pas  le  droit  de  le  publier,  et  de  Pexpo- 
ser  à  tout  chacun  ;  qu'il  y  avait  un  moyen  légal,  par  lequel 
le  défendeur  aurait  pu  et  pouvait  encore  procéder 
contre  lui  ;  que  le  plaidoyer  du  défendeur  était  contra- 
dictoire, en  autant  qu'il  niait  les  faits  et  plaidait  excuse, 
mitigation  et  justification  ;  que  le  défendeur  ne  pouvait,  en 
loi,  par  son  plaidoyer,  répéter  les  injures  dont  le  deman- 
deur se  plaignait,  et  aussi  offrir  de  les  retracter  ;  que  l'o£Bpe 
même  de  retracter  n'était  pas  légale,  en  autant  que  n*étant 
qu'une  reparation  judiciaire,  elle  devait  être  faite  avec 
offre  des  dépens,  et  que  si  le  défendeur  désirait  faire  répa- 
ration d'honneur,  ou  retracter  les  paroles  ii^jurieuses  men- 
tionnées dans  la  déclaration,  il  aurait  dû  admettre  les  faits 
et  faire  offre  de  se  retracter,  et  déposer  en  cour  les  frais 
encourus  par  le  demandeur  jusqu'au  moment  de  Tenfilure 
de  son  plaidoyer,  ou  du  moins  offrir  de  les  payer  au  de- 
mandeur. 

Lanolou,  œntràj  prétendait  que  Pallégué  dans  le  plai- 
doyer, que,  de  fait,  le  fils  du  demandeur  avait  commis 
l'acte  en  question  n^était  fait  seulement  que  pour  montrer 
que  le  défendeur  n'avait  pas  agi  malicieusement  quand  il  se 
servit  des  paroles  injurieuses  mentionnées  dans  la  déclara- 
tion, mais  qu'il  disait  seulement  la  vérité,  et  pour  démontrer 
qu'il  avait  le  droit  de  plaider  ce  fait,  il  référait  à  Starkie,  on 
Slander. 

Mbbbmtb,  Justice  : — ^There  can  be  no  doubt  that,  under 
the  law  of  England,  in  an  action  of  this  kind  a  defendant 
may  {»lead  the  truth  of  what  he  has  said,  and  that  such  a 
plea  would  be  good,  irrespective  of  the  motives  by  wUoh 
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the  defendant  may  have  been  actuated.  Bat  our  law  does 
not  altogether  agree  with  the  law  of  England  in  this  res- 
pect ;  although  probably  even  under  our  law  a  plea  in  an 
action  such  aa  the  present,  alleging  that  the  defendant  had 
spoken  the  truth  with  good  motives  and  for  a  justifiable  end, 
would  be  unobjectionable. 

LAHOifOis  : — Je  maintiens  que  le  défendeur  peut  le  plai- 
der pour  montrer  qu'il  a  dit  ces  mots  pour  le  propre  avan- 
tage du  fils  du  demandeur,  et  sans  aucune  malice,  et  de 
plus,  pour  montrer  qu'il  ne  s*est  pas  servi  de  ces  expres- 
sions par  malice,  il  offire  de  les  retracter.    ^ 

MxRKDrrH  : — ^Vous  voulez  donc  répéter  les  injures,  et 
dans  le  même  temps  les  retracter  ? 

LamoiiOis  : — Oui  ;  mais  Vatbe  de  retracter  est  fiûte  pour 
scheter  la  paix,  et  pour  montrer  que  le  défendeur  n'avait 
point  de  malice  contre  le  fils  du  demandeur  ;  et  je  pré- 
ttsnds  de  plus  qu'en  droit  le  plaidoyer  est  bon,  et  doit  être 
maintenu. 

MnKDiTH,  Juge  : — Je  suis  d'opinion  que  la  défense  en 
droit  doit  être  maintenue,  parce  que  le  défendeur  ne  peut 
paa  par  son  plaidoyer  réitérer  et  aussi  retracter  les  paroles 
injurieuses  dont  le  demandeur  se  plaint. 

Défense  en  droit  maintenue. 

LtQAMÉ  et  Malouin  pour  le  demandeur. 

Casault  et  Laitolois,  pour  le  défendeur. 
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SUPERIOR  COURT.— QUEBEC. 
Before  : — Meredith,  Justice. 

(  McDonald  et  al Plaintiffs. 

No.  1506.  ]  vs. 

(  Miller  et  al Defendants. 

Jagé  :— Que  qaand  il  Mt  ftilégaé  dani 
ane  action  pro  socio  que  les  demandenn 
Ont  annaellement  rendu  eompte  anz  dé- 
fendeara  de  œtte  partie  des  affaires  de  1a 
sooiété  qnl  était  sous  leur  oontrdle,  il 
n'est  pas  nécessaire  d'offrir  et  filer  aveo 
telle  déclaration  un  compte  de  la  dite 
partie  des  affaires  de  la  société;  maie 
pour  pouvoir  maintenir  l'action,  il  ser» 
nécessaire  de  proarer  l'allégné,  que  tel 
compte  a  été  rendu  par  les  demandeure 
anz  défendeurs. 


Held  :~That  when  in  a  declaration  in 
an  action  pro  iocio  it  is  alleged  that 
the  plaintiffs  hare  rendered  an  annual 
account  of  the  portion  of  the  partnership 
business  under  their  control  to  the  de- 
fendants, it  is  not  necessary  to  offer  and 
file  with  such  declaration  an  account  of 
the  said  portion  of  the  partnership  busi- 
ness ;  but  it  will  be  necessary  to  the  main- 
tenance of  the  action,  to  prore  the  aile- 
cation  that  an  account  has  been  ren- 
dered bj  the  plaintifb  to  the  defendants. 


Judgment  redered  the  19th.  December,  1857, 

This  was  an  action  brought  by  the  :  plaintiffs  to  compel 
the  defendants,  formerly  their  copartners,  to  render  an  ac- 
count of  the  portion  of  the  partnership  business  under  their 
control  ;  concluding,  in  default  thereof,  (ot  a  condemnation 
for  the  sum  of  £26,000. 

The  defendants  demurred,  alleging  that  the  plaintiffs 
were  not  entitled  to  their  action,  inasmuch  as  they  had  not 
offered  by  their  declaration  to  render  an  account  of  the  por- 
tion of  the  partnership  business  under  their  control,  and 
had  not  filed  any  such  account  with  their  declaration  ;  that 
the  declaration  was  defective  in  this  particular,  and  that 
consequently  the  action  could  not  be  maintained. 

It  was  contended  against  the  demurrer,  that  the  declara- 
tion contained  an  allegation,  that  the  plaintiffs  had  an- 
nually, during  the  existence  of  the  partnership,  rendered 
an  account  of  the  portion  of  the  business  under  their  ma- 
nagement, to  the  defendants,  and  that  these  annual  ac- 
counts had  been  received  by  the  defendants  ;  that  it  was 
ûot  therefore  necessary  in  the  declaration  to  tender  or  offer 
an  account  of  the  portion  of  the  business  in  question,  nor 
to  file  any  such  account  with  the  declaration,  as  the  defen- 
dants had,  according  to  the  allegation  in  the  declaration, 
been  annually  supplied  with  the  same. 
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Mkrkbith,  Justice  : — The  plaintiffs  having  sued  the  de- 
fendants, who  were  formerly  their  copartners,  for  an  ac- 
count, the  defendants  have  demurred  to  the  declaration 
on  the  ground  that  although  the  plaintiffs  demand  a  copart- 
netship  account  of  the  portion  of  the  business,  managed  by 
the  defendants — yet,  that  they  do  not  offer  an  account  of 
that  part  of  the  business  managed  by  themselves. 

But  on  reference  to  the  declaration,  I  find  there  is  an 
express  allegation  that  the  plaintiffs  have  rendered  an 
account  to  the  defendants,  and  that  the  defendants  have 
accepted  the  account  so  rendered.  Therefore,  as  to  this 
essential  allegation,  there  is  a  difference  between  tbis  case 
and  the  case  1229,  Miller  et  al.  vs.  McDonald  et  cU.j  cited 
by  the  learned  counsel  for  the  defendants. 

If,  as  alleged,  the  plaintiffs  have  accounted,  and  that  the 
defendants  have  accepted  the  account  so  rendered  ;  the 
defendants,  in  the  account  which  they  are  now  lequired  to. 
furnish,  can  credit  themselves  with  the  balance  of  the  ac- 
coont  rendered  by  the  plaintiffs,  if  the  balance  was  in  their 
favor  ;  and  they  ought  to  debit  themselves  with  the  balance 
of  that  account,  if  it  was  against  them  ;  so  that  in  either 
case  the  whole  of  the  copartnership  accounts  can  be  settle^ 
in  the  present  case;  . 

On  the  other  hand^  if  the  plaintiflfe  fail  to  prove  that  they 
have  accounted,  and  that  their  account  has  been  accepted, 
then  according  to  the  doctrine  contended  for  by  the  present 
plaintiffs,  and  acted  upon  by  the  Court  in  Miller  et  aL  vs. 
McDonald  et  at.,  this  action  will  have  to  be  dismissed  ;  and 
this  would  seem  reasonable,  for  the  action  claims  adivision 
of  the  whole  of  the  copartnership  assets,  which  would  be 
impossible  if  we  have  an  account  of  a  part  only  of  the 
copartnership  affairs.  But,  for  the  present,  the  allegation 
must  be  assumed  to  be  true,  and  therefore  the  demurrer 
cannot  be  maintained. 

Stuart  and  Yannovous,  for  plaintiffs. 
PoPK,  Thos.,  for  defendants. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Jastice. 

ÎBABBBBef  ol Plaintifs. 
vs. 
O'Hara Defmdamt. 

Htld  .-—Thai  ft  writ  of  Babmê  C7«rpti«f  Jiig4  :--Qb'w  «tit  à'Bthmm  Cmfm 
will  Bol  U  crantod  ?ii  (he  mm  of  ft  de-  |  no  Mr»  mi  seoorde  dftBf  !•  OM  dTtt  dé- 
llMidaaiooaflMd  in  JaU  on  eirU  piooMi.     |  foBdowdétoiift  pow  «»«•  dvilo. 

Judgment  rendered  £7th.  Mâich,  1868. 

Smith,  Justice  : — ^This  is  a  motion  for  a  writ  of  Habeas 
Carpus  lor  the  release  of  the  defendant  from  the  common 
jail,  in  which  he  is  confined  under  a  writ  of  Capias  ad  Het- 
po9uUndum.  The  grounds  of  the  motion  are,  that  in  the 
final  judgment  on  the  merits  of  the  action,  no  allusion  is 
made  to  the  writ  of  Capias^  nor  is  the  writ  declared  good 
and  valid,  and  that  the  writ  had  tberelbre  lapsed;  It  is 
clear  that  this  motion  cannot  be  granted.  The  first  Habeas 
Corpus  Act  in  force,  24th.  Geo.  HI,  ch.  1,  refers  exclusive* 
ly  to  criminal  matters  ;  the  second,  SSnd.  Geo.  Ill,  cb.  8, 
sect.  6,  expressly  excepts  from  the  operation  of  the  Statute, 
parties  confined  on  civil  process.  The  words  of  the  Statute 
are,  ^*  that  nothing  in  this  Act  contained,  shall  extend  to 
^'  discharge  out  of  prison  any  person  charged  in  debt,  or 
^'  other  action,  or  with  process  in  any  civil  suit.  '^  Whether 
the  defendant  therefore  is  or  is  not  legally  confined,  the  pie- 
sent  motion  cannot  be  granted. 

.  Monk  and  Macrax,  for  plaintiff. 

Dhvldt,  fi>r  defendant. 
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^^^  l^^i^^^^'l  WSTRICT  DE  MONTRJÊAL. 

Présents  : — Sir  L.  H.  LAFoiiTAiira;)  BaroBet,  Joge  en  Chef, 
Atlwht,  Dutal  et  Caboh,  Jages. 

SDuBBAu .ApptUmt* 
et 
DuBSAir InHmi. 


MTM  «t  «niikioii  worn  l^àoto  IB  Yio^  oh. 
106,  MO.  Id,  ne  pent  avoir  lioo,  à  hkHbi 
f«'3  n'AppÂraiwi  d'an  bail  qaoloonqno, 
•a  àm  l'ooeapettoB  avoe  oonaontomonl  ol 
ptraiMian  do  oolninl  oifc  ripolé  proprié- 
trira. 


Hold:— Thai  the proooodiaM  for  StA- 
<M  (S^orto  and  ^|ooimoni,  aador  «bo  aal 
18  Vio-r  ^P  l^t  ■•  ^%  oaanot  bo  bwIb^ 
tainod,  nnlo«  Ibvndod  on  a  loaio,  or  oB 
pKooTorilM  oooapatloB  bj  and  with  tha 
ooaaani  and  laaro  of  tha  apparani  pf»- 


Jngement  rendu  le  1er.  Ootobre^  1857. 

L'action  en  Conr  Snpérieare  était  portée  par  rappelant 
contre  l'intimé  pour  le  recouTrement  de  £145  lOs.,  savoir  : 
£1SS  pour  balance  de  sept  années  de  loyer  échues  au  1er. 
xoai  1855,  dHirn  terre  que  le  demandeur  alléguait  lui  ap- 
partenir suivant  donation  que  lui  en  avait  fait  son  père  le 
IS  mai  1840,  (donation  qui,  cependant,  n'a  jamais  été  ni 
insinuée  ni  enregistrée),  et  qu'il  avait  permis  verbalement 
à  l'intimé  d*occuper,  en  par  ce  dernier  payant  moitié  des 
grains  et  produit  de  la  dite  terre,  et  pour  laquelle  occupa- 
tion Pappelant  disait  qu'il  méritait  d'avoir  la  somme  d'au 
moins  £25  par  an  ;  et  de  plus,  une  autre  somme  de  £1£  lOs. 
pour  valeur  du  loyer  de  la  dite  terre,  pour  occupation  d'icella 
sans  bail,  depuis  le  1er.  mai  au  1er.  novembre  1856,  et  de- 
mandant l'expulsion  faute  de  paiement 

Le  défendeur  (intimé)  o[^posa  à  cette  demande  une  déné- 
gation formelle  des  allégations  contenuies  en  la  demande. 

L'enquête  faite  de  part  et  d'autie  tendait  à  prouver  l'occo- 
pati<m  par  chacune  des  parties  comme  propriétaire,  et 
quelques  déclarations  vagues  faites  par  le  défendeur, 

La  Cour  Supérieur,  en  déboutant  son  aoti<Mi,  le  motivf 
comme  suit  :  ^<  Considering  that  the  plaintiff  hath  £Bdled  to 
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'^  eatabliah  by  evidence  that  thp  dçfeiidEint  held  and  posses- 
*'  sed  the  farm  and  premises  mentioned  and  d<eser9>ed  in 
'^  the  declaration  in  this  cause  under  a  lease  either  written 
**  or  verbal  from  him  the  said  plaintiff,  pr  that  the  said  de- 
"  fendant  held  the  said  farm  and  premises  by  and  with  the 
*^  permission  and  consent  of  him  tlie  said  plaintiff,  as  the 
^^  proprietor  thereof,  and  that,  in.cQnsQqueQQQ,.the  said  plain- 
"  tiff  cannot  maintain  the  present  action,  in  the  manner  and 
^^  form  as  he  has  brought  the  same,  doth  dismiss  the  said 
action  &c.,  &c. 

Ce  jugement,  porté  en  appel,  a  été  confirmé  en  autant 
qu'il  n'y  avait  pas  mal  jugé. 

OuiMET,  MoRiN  et  M ARdRAND  pour  rappelant. 

Day  et  Crahp  pour  Pintimé. 


No,  763. 


COUR  SUPÉRIEURE.— QUÉBEC. 

Présent  : — Chabot,  Juge. 
[    FRAj>j?r,v.,u *•••   Demandeur. 


vs. 


Labrecque •;.•••«.  Défendeur. 


Jugé  : — Que  dani  line  action  en  bor- 
O^^He  ^éfondenr-no  pent  dtra  condamné 
à  contraindre  tes  Toisins  à  borner  areo 
toi,  et  nn  allégué  et  des  oonehiaions  à  pet 
effet  seront  renvoyés  sur  défense  an  fonds 
ÉB  droit. 


Held  :— Thit  in  an  action  en  6oriu^« 
the  defendant  cannot  be  condemnend  te 
compel  his  neighbours  to  homer  with  him, 
apd  an  allegation  with  oonoluslons  toUkat 
effect  will  be  held  bad  on  demurrer. 


Jugement  rendu  le  31  mai,  1858^ 

AcHon  en  bornage.  La  déclaration  contenait  un  allégué 
que  le  défendeur  était  propriétaire  d'une  terre  située  au  sud 
ouest  de  celle  du  demandeur,  et  que  le  demandeur  Pavait 
souvent  requis  de  faire  borner  sa  dite  terre  avec  celles  des 
propriétaires  au  sud  ouest  de*  lui  lé  défendeur,  qui  n'étaient 
pas  encore  bornées»  et  qui.  néqinmoins  devaient  Pêtre,  vu 
que  les  concedaionâ  partaient  du  sud  ouest  et  gagnaient  vers 
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le  nord  est  ;  c'est-à-dire,  que  les  terres  au  sùd-ouest  de  celte 
du  demandeur,  et  notamment  celle  du  défendeur,  étaient  plus 
anciennes  par  la  date  de  leur  concession  et  émanaient  du' 
même  auteur  ou  seigneur, -et  le  deniandëur  concluait  à 
une  condamnation  contre  le  défendeur  pour  lui  faire  pren-. 
dre,  vis-à-vis  ses  voisins  au  sud-ouest,  les  démarches 
et  procédures  nécessaires  pour  s^assurer  dans  les  trois  mois 
après  les  premières  procédures  prises  d'un  bornage  légal 
et  certain  entre  la  dite  terre  et  celle  dâ'sès  voisins  au  sud- 
ouest,  et  de  manière  â  vérifier  l'étendue  de  toutes  les  terres 
depuis  la  ligne  seigneuriale  au  sud-ouest,  en  gagnant  le  nord- 
est  jusqu'à  la  terre  du  demandeur,  et  qu'à  -ces  opérations  le 
demandeur  fut  appelé  en  bonne  et  due  forme,  et  que  de 
plus  il  fut  adjugé  et  ordonné,  que  par  un  arpenteur  juré 
dont  les  parties  conviendraient,  sinon  ncwnmîé  d'office^  il 
serait,  en  présence  des  parties,  ou  elles  dûment  appelées,* 
procédés,  à  frais  communs,  au  mesurage  et  bornage  des  terres 
des  dites  parties  (demandeur  et  défendeur)  suivant  leurs 
titres  et  possession,  tant  en  front  qu'en  profondeur,  dont  et 
du  tout  il  serait  dressé  procès-verbal  pour  être  homologué  si 
faire  3e  devait. 

A  cette  action  le  défendeur  fila  une  défense  en  droit. 

Casault,  au  soutien  de  la  défense  en  droit,  maintint 
que  le  demandeur  n'avait  pas  droit  d'acti<Hi  contre  le  défen- 
deur pour  le  forcer  de  faire  borner  ses  voisins,  et  qu'en  tout 
cas,  il  ne  pouvait  pas*  demiEuider  une  '  condamnation  contre 
lai  à  cet  effet,  sans  lui  offrir  les  frais  nécessaires  {K>ur  inten- 
ter les  poursuites  en  bornage  contre  ses  voisins,  (1)  1  et  que 
la  justice  de  ce  principe  de  droit  était  évidente,  vja  que  si 
le  demandeur  pouvait  forcer  le  défendeur  à  .poursuivre  se^s 
voisins,  sans  lui  offrir  les  deniers  nécessaires,  ce  serçiit  ex- 
poser le  défendeur,  dans  le  cas  ou  ces  actions  seraient  non 
fondées,  et  que  les  défendeurs  n'eussent  pas  les  moyens  de 
rembourser  au  défendeur  les  frais  de  ces  actions  qu'il  aurait 

(1)  HouTMMi  D«BiMtfl»  rbo.,  Bornsge,  page  §êB. 
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intentées  dans  l'intérêt  et  à  l'instance  du  demandenr,  à  la 
perte  des  frais  en  qaef>tion,  il  maintenait  de  plus  que  le  de* 
OAandeur  n'ayant  pas  offert  les  frais  nécessaires  pour  inten- 
tex  ces  actions  contre  les  voisiiis  du  défendeur,  qne  cette 
partie  de  sa  déclaration,  demandant  une  condamnation  con- 
t|e  le  défendeur  pour  forcer  ses  voisins  de  borner  arec  lai, 
était  non  fondée  en  droit  et  devait  être  rej^tée.  Que  l'action 
en  bornage  ne  pouvait  s'exercer  que  contre  un  voisin  immé- 
diat, et  qu'une  partie  ne  pouvait  pas  forcer  une  autre  de 
poursuivre  ses  vplsins  en  bornage,  et,  qu'en  conséquence,  le 
défendeur  n'ayant  pas  d'action  pour  les  forcer  à  borner  leur 
terres  respectives,  excepté  contre  son  plus  proche  voisin  au 
and  ouest,  ne  pouvait  pas  être  condamné  à  contraindre  tout 
tes  propriétaires  au  sud-ouest,  jusqu'à  la  ligne  seigneuriale,  à 
borner,  et  l'action  du  demandeur,  à  cet  effet,  devait  être 
fenvoyée. 

Taschkrsav,  J.  t.  pour  le  demandeur,  soutenait  que 
Paction  était  bien  fondée  ccmtre  le  défendeur  pour  le  con- 
traindre  à  faire  borner  ses  voisins  avec  lui  ;  que  l'action  en 
bornage  ne  pouvait  être  portée  que  ctfntre  le  voisin  %n  pre- 
mière instance  et  que  ce  voisin  pouvait  poursuivre  son  voi* 
sin,  et  ainsi  jusqu'à  ce  que  tous  les  voisins  eussent  bomé^ 
(1)  et  qu'en  conséquence  l'action  du  demandeur  à  cet  effet 
4tait  bien  fondée. 

Chabot,  Juge. — La  Cour  est  d'opinion  que  la  défense  en 
Aoitdoit  être  maintenue.  Le  défendeur  ne  peut  pas  être  forcé 
de  faire  borner  ses  voisins  ;  il  n'y  a  que  les  intéressés  qui 
puissent  intenter  l'action  en  bornage,  et  le  défendeur  en  cette 
cause  n'a  aucun  intérêt  à  faire  borner  ses  voisins.  Solon  i^ 
été  cité,  maià  suivant  moi  il  ne  soutient  point  les  prétentions 
du  demandeur,  la  défense  en  droit  est  en  conséquence  main- 
tenue. 

Taschmesau  et  Dwax.  pour  le  demandeur. 

Casault  et  IiAvoLois  pour  le  défendeur^ 

(l)  Solm,  8«Tlt«d«,  PH»82,  SA.  07* 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Badolkt,  Justice. 

SSxAYKR)  el  al Plaintiffs. 
vs. 
NTS, Defendmt. 


HM.-— ThBl  «B  Mtko  by  th»  p^rtj 
tadiBAtodin  adeedof  okleMthepononto 
irhom  tht  pHx  dc  o<ii<«  of  «k  ImaMvwbto 
•haU  b«  paid,  will  be  dtomined  upon  plea 
of eompiAMAMMi  bjr  the  defendâBt,Ba  bolder 
of  ootee  pfovloaely  made  by  the  yendor, 
the  tiultocmon  cCe  fMnenMiif  not  havisg  been 
aaeepted  by  the  plai&tiff;  and  that  the 
Ngiatration  of  the  deed  by  the  plalntUT 
doM  Boi  affeei  «he  defendaat'i  right  in 


Jngé  :*Qa'iiiie  aetion  par  une  penonaf 
indiquée  daai  on  contrat  de  Tente  oonim» 
eelle  à  laquelle  le  prix  de  Tente  d'u  im» 
meuble  fera  payé,  sera  renToyée  rar 
plaidoyer  de  eompentatlon  par  le  défen» 
denr,  enpomeasion  de  billets  promiaçoiret 
faite  par  le  Tendeor,  rindieatton  de  paie- 
ment n'ayant  pae  été  aeœplée  par  le  d^ 
mandenr  ;  et  qne  l'enregistrement  da 
_  l'aete  de  Tente  par  le  demandenr  n'^eela 

•Mh  a  east.  '  |  pas  lee  droits  da  défendear  en  pareil  eae. 

Jadgmçnt  rendered  the  SOth.  April,  1857. 

Badolxt,  Justice. — ^This  action  was  brought  in  decern» 
her  1857,  to  recover  £100  being  the  purchase  money  of  a 
lot  of  land  sold  to  the  defendant  by  William  R.  Seaver,  by 
deed  before  notaries  of  tija  Slst  December  1856,  the  money 
being  by  the  deed  made  payable  to  the  plaintiff  Elizabeth 
Seaver,  four  months  after  the  date  of  such  deed.  The  plaintiffs 
allege  that  she  caused  the  deed  to  be  registered,  and  that 
the  delegation  in  the  deed  thereby  became  perfect 

The  defendant  pleads  compensation  and  payment  by  two 
notes  dated  4th  and  6th  December  1856,  made  by  William 
R.  Seaver,  and  transferred  to  the  defendant  in  may  1867. 
The  only  question  in  the  case  is  as  to  whether  the  indica- 
tion of  payment  vested  any  absolute  right  in  the  plautiffs, 
there  being  no  acceptance  of  the  indication  made  known  to 
the  defendant.  I  am  of  opinicm  that  it  does  not,  (1)  nor  ten 
Û»  registration  afiect  the  defendant 

Judgment. — ^The  Court,  fcc,  Considering  that  no  legal 
acceptation  appears  of  record  by  the  said  Elizabeth  Seaver, 
or  by  the  said  plaintiffs,  of  the  indication  of  pajrment  to  her 
made  in  and  by  the  said  deed  of  sale  mentioned  in  the  plaioi* 
tiff's  declaration,  dated  the  Slst.  December  1866,  of  the  lot 

(1)  r  TmIHws».  Mt— t  Oftsitr  a».  M»  sola,  p.  m, 
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of  land  therein  mentioned  ;  and  considering  that  the  enregis- 
tration  oiF  the  said  deed  of  sale,  was  not  the  equivalent  of 
such  acceptance,  and  established  no  absolute  claim  in  her 
favor  upon  the  said  price  ;  and  considering  that  the  defen- 
dant beôame  .th£  creditor  .of.  the  paid  .William  B.  Seaver  on 
the  22nd  day  of  may  last,  for  the  sum  of  £110  for  the  causes 
in  the  pleadings  by  him  in  this  cause  filed,  mentioned, 
whereby  the  price  aforesaid  due  by  him,  the  defendant,  was 
more  than  compensated  and  extinguished,  the  Court  doth 
dismiss  the  plaintiff's  demand  with  costs. 

Day,  for  plaintiff. 

Flsmiitg,  for  defendant.  ^ 


BANC  DE  LA^REINE,  )  msTRICT  DE  MONTREAL. 

Présents  : — Sir  L.  H.  LaFontainb,  Baronnet,  J.uge  en  Chef, 
AYi4Wiif,  Duval  et  Caron,  Juges. 

Laroc^uic....... •••• Appelant. 

et  * 
MiCHON,  • ;••.••• ' Intimé, 


Jugé:>-Qa0  le  prètf«  qui  mftrie  une 
mineare  Bans  le  oonsentement  de  ses  pa- 
rents, est  passible  4e  dOmmagei  en  faveur 
des  parents  dont  on  a  méconnu  Tautorité  ; 
•t  <yie  telle  action  procède  valablenient 
■ans  au  préalable  poursuivre  la  nullité  du 
•  àuia^.  .  \ 


Held  :— That  a  priest  who  celebratei  the 
marriage  of  a  minor  without  the  consent 
of  her  parenti,  is  liable  in'  damages 
to  the  parents  whose  authority  has  thus 
been  disowned  ;  and  that  such  Mtlon  is 
maintenable  without  ^  apreyioni  suit  to 
set  asidft  t^e  marriage. 


Jugement  rendu  le  1er.  mars,,  1858. 

L'action  en  Cour  Supérieure  était  portée  par  l'^Appelante, 
assistée  de  son  second  mari,  pour  dommages-intérêts  contre 
Pintimé  qui,  en  sa  qualité  de  curé,  ou  exerçant  les  fonctions 
de  curé,  dans  la  paroisse  de  Rbxtoti^  y'avait  célêbié  le  ma- 
riage de  la  fille.de  l'appyelante,  alors  min^eure,  sans  publica- 
tioUide  bancs  ,et  sans  .a^voir  ^u  préalable  obtenu  le  consente- 
ment de  1^  mè,re  ou  .du  tuteur  de  la  mineurp,  qui  tous  deux 
étaient  d6ipcicili^5..çn  la  p^ijoisse  de  Rigâud;  la  derr^ande- 
resse  all^igi^aitqu^. l'époux ^étçiit  un  hoprnp  inconnu,, et  que 
ce  mariage  n'était  pas  convenable.  .^ 
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Le  care  pour  défense  à  l'action  plaida  qu'il  n^avait  causé 
aucun  dommage  à  la  demanderesse,  qu'il  n'était  point  cou- 
pable en  la  manière  et  forme  portée  en  la  déclaration,  et 
qu'en  célébrant  le  mariage  dont  il  s'agissait  il  n'avciitfait  que 
suivre  les  instructions  de  ses  supériéurà  ecclésiastiques,  et 
que  la  demanderesse  ne  pouVail  exercer  la  présente  action 
contre  lui. 

,  Une  admission  des  parties  porte  que  **  le  défendeur  a 
célébré  le  mariage  du  consentement,  avec  l'approbation  et 
suivant  les  instructions  de  l'Evêque,  qui  avait  donné  dis- 
penses des  trois  bancs.''  C'est  là  toute. la. preuve  du  défen- 
deur. Quant  à  l'enquête  de  la  denianderesse,  elle  roule 
sur  le  caractère  du  mari'  que  presque  tous  les  témoins  ne 
connaissaient  que  depuis  environ  un  mois,  sur  la  clandes- 
tinité du  mariage,  et\  sur  l'évaluation  des  dommages  que 
peuvent  souffrir  des  parents  en  pareille  eitconstance. 

La  Cour  Supérieure  par  son  jugement  du  30  avril  1657, 
débouta  l'action .  "  faute  de  preuve  ;  "  mais  en  rendant  le 
jugement  la  Cour,  par  l*organe  du  juge  Chabot,  exprima 
l'opinion  que  la  demanderesse  en  laissant  subsister  le  ma- 
riage et  n'en  poursuivant  pas  l'annulation,  le  ratifiait  taci- 
tement et  ne  pouvait  conséquemment  réclamer  des  dom- 
mages de  celui  qui  Pavait  célébré,  et  qu'il  n'existait  aucun 
précédent  dans  lequel  on  eût  condamné  lé  curé  ou  prêtre 
à  des  dommages  envers  la  partie,  les  condamnations  pro- 
noncées portant  seulement  des  peines  corporelles  contre  le 
curé  ou  prêtre. 

La  demanderesse  se  pourvut  en  appe),  se  fondât  sûr  .les 
ordonnances  qui  prohibent  le  mariage  des  mineures  sans,  le 
consentement  de  leurs  père,  mère  ou  tuteurs,  prétendant 
que  de  la  violation  flè  ces' dfefeiisesi  'il  )résulfait  atiX;  parents 
une  injure  qui  était  appréciable  çn  sbr^eqt.  (1)  ^ 

(1)  Autorités  citées  p^r  rappelante  : 

Pothier,  Mariage,  nos.  66,  76,  321,  324,  325,  329  :-l  Boaijon,  p.  7,  nos.  7  et  8, 
p.  11,  no.  30:— 2  Darean,  Injares,  pp.  367,  388,  390,  422:— 8  TonUier  p.  702, 
no.  503:— 2  Daranton  no.  103,  p.  87,  no.  203:— Lemerle,  Fins  de  non  reoeroir, 
P.  186.-— S^dgwiek,  Measure  of  damages,  pp.  24, 25, 28, 29, 34, 36, 38, 39, 490, 489.— 
3  Chit^s  Bladutont,  p.  132  (163). 
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L'intimé  soutenait  de  son  cOté  qn^n  Fmnoe  on  n'aurait 
pu  condamner  un  prêtre  comme  fauteur  de  rapt,  sans  procé* 
der  en  même  temps  contre  le  ravisseur  ;  Que  les  prescrip» 
tiens  des  ordonnances  sur  le  mariage  des  mineurs  étaient 
faites  en  vue  de  l'ordre  public,  et  n<m  en  fieiveur  des  parti- 
culiers, et  que  les  contraventions  à  ces  ordonnances  étaient 
seulement  des  offences  cmitre  Tordre  public. 

La  Cour  d'Appel  a  accueilli  les  prétentions  de  l'appe* 
lante,  en  rendant  jugement  comme  suit  : 

La  Cour,  etc.  1.  Considérant  que  le  défendeur  (intimé), 
en  célébrant,  sans  le  consentement  de  l'appelante,  le  ma- 
riage  de  sa  ùile  mineure,  a  violé  les  lois  du  pays  et  a  fait 
A  l'appelante,  en  méconnaissant  l'autorité  légale  de  celle-ci 
sur  son  enfant,  une  injure  d'une  gmvité  extrême,  injure 
pour  la  réparation  de  laquelle,  rappelante  est  bien  Ibodée  a 
réclamer  du  défendeur  (intimé)  des  dommages-intérêts; 
S.  Considérant  que  l'appelante  est  recevable  à  demander  la 
réparation  de  cette  injure,  sans  être  obligée  au  préalable 
d'adopter  des  procédés  pour  faire  déclarer  nul  le  mariage 
de  sa  fille  mineure  ainsi  célébré  sans  son  consentement 
et  son  autorité  ;  S.  Considérant  par  conséquent  que  l'ac- 
tion en  domipage-intérêt,  dirigée  par  l'appelante  contre  l'in- 
timé, procédait  valablement  dans  les  circonstances  étabfies 
par  la  preuve,  et  que  dans  le  jugement  dont  est  appel  et  qui 
déboute  l'appelante  de  son  action  il  y  a  mal  jugé  :  Infirme  | 
le  susdit  jugement  et  condamne  le  défendeur  (intimé)  à  I 
payer  à  l'appelante  pour  les  causes  d'action  la.  somme  de 
£100  en  ferme  de  dommage^jntéréts,  avec  intérêt  «t  dé« 
^ns. 

LftT*^r**"i  LAiiJkiocB  et  Babitai^  pour  l'appelante. 

LoBAiian  et  LonAirciBB  pour  l'intimé. 


No.  1080. 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Smith,  Justice. 

C  Chapmait, ^.^^  Plaint^. 

<  vs. 

(  Massoh, • Defendant. 


Htid:— In  ■&  aeUon  afainiift  dsfba- 
dani  M  baTin^  been  partner  In  a  Arm  al- 
leged to  baTe  been  diaK^red  and  iofol* 
vmt,  that  the  aridrnM  of  one  partner  la 
iandinlaeibla  to  prove  that  tho  deftndant 


Jiig4  :-  Dana  vnt  aetion  eimtfo  nn  dé- 
fendeur comme  ayant  ^té  anoeié  danf 
one  eoeieté  dirnooto  et  insolvable,  qne  It 
témoignai»  de  l'on  dei  anodéa  poor  ' 
proiiTer  qne  le  défeadenr  était  an  dea 
membres  da  oette  lodété  «it  Inadmif* 
lible. 


Jadgment  rendered  the  SOth.  of  April,  1858. 


Smith,  Justice. — This  action  is  of  great  importance  in 
point  of  principle,  and  involves  a  question  as  to  the  admissi- 
bility of  evidence  which  I  am  not  aware  has  been  decided  by 
oar  Courts.  It  is  to  be  hoped  the  case  will  be  carried  fui^ 
ther  to  have  the  point  settled  by  the  Court  of  appeals.  It 
ia  an  action  brought  against  the  defendant  as  having*  been 
a  copartner  in  the  firm  of  Ball  and  company,  which  is  al- 
leged  to  have  been  composed  of  William  W.  Snaith,  Wil» 
liam  S.  Ball,  and  of  the  defendant.  The  action  is  for  a 
balance  of  account  as  due  from  May  to  13th.  October  1855, 
when  the  firm  is  alleged  to  have  been  insolvent 

The  plea  denies  the  partnership,  and  that  the  defendant  had 
any  thing  to  do  with  the  purchase  of  the  goods  in  question. 
The  action  turns  on  the  proof  of  record^  If  the  defendant 
was,  as  is  pretended,  a  secret  partner  in  the  firm  of  Ball  ft  Co. 
he  is  responsible  to  the  plaintiff.  The  notarial  articles  of 
eopartnerdiip  between  Snaith  and  Ball  are  filed  in  the 
cause,  and  are  dated  the  S  1st.  May  1855.  The  partnership 
was  to  last  for  one  year  and  to  be  carried  on  under  the  firm 
of  Ball  ft  Company,  Snaith  having  two  thirds  of  the  profits, 
aad  Ball  the  remaining  third.  The  articles  of  coparmership 
wete  registered  as  required  by  law,  and  the  main,  indeed 
Ae  «ly»  point  which  the  plaintiff  had  to  establish  was  that 
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the  defendant  was  a  partner  in  the  firm.  Four  witnesses 
were  examined  by  him  in  support  of  his  action  and  nine 
for  the  defence.  One  of  the  witnesses  proves  the  deliveiyof 
the  goods  to  the  firm  of  Ball  &  Company.  The  three  remain 
ning  witnesses  are  Snaith,  one  of  the  copartners,  Thompson^ 
and  McNevin.  Thompson  speaks  to  a  conversation  had 
with  the  defendant  in  February  or  March  1855,  in  which  he 
says  Masson  admitted  that  he  was  to  furnish  the  stock  to 
Snaith  who  was  a  clerk  in  his  wholesale  establishment^ 
and  that  he,  Masson,  was  to  have  a  share  in  the  profits,  bat 
was  not  to  be  known  as  a  partner  as  it  might  interfere  with 
his  wholesale  business.  When  cross  examined  he  admits 
he  does  not  know  whether  the  partnership  was  actually 
carried  out  on  the  terms  mentioned  by  Masson. 

McNevin  states  that  he  fitted  up  the  store  at  the  defendant's 
request,  and  after  consultation  with  him,  he  having  gone  to  see 
him  with  Snaith  ;  he  never,  however,  presented  the  account 
to  aqy  one.  The  witness  mainly  relied  on  is  Snaith  whose 
evidence  as  to  the  proof  of  the  partnership  is  objected  to  on 
the  ground  of  interest.  He  says  the  defendant  was  a  co- 
partner in  the  firm,  and  here  arises  the  important  question  re- 
ferred to.  Is  he  competent  to  prove  this  ?  After  the  best  consi- 
deration I  am  of  opinion  he  is  not  competent.  His  interest 
is  to  shift  a  responsibility  from  himself,  and  to  render  the 
defendant  liable,  and  I  have  been  unable  to  find  any  ease 
where,  in  like  circumstances,  the  testimony  of  an  acknow- 
ledged partner  was  received  to  fasten  a  liability  on  another 
who  denied  the  copartnership,  and  was  not  proved  to  have 
interfered  in  the  management  of  the  business  ;  the  cases  a! 
Hall  vs.  Curzon  and  Blackitt  vsw.  Weir,  were  cited  at  the  Bar 
as  to  copartners  being  called  sis  witnesses  to  prove  certain 
îàcXSf  but  these  are  cases  referring  to  joint  stock  companies, 
and  not  to  a  case  like  the  jMresent.  The  general  rule  is  well 
■eltled,  that  declarations- or  admissions  of  a  partner  are  not 
allowed  against  his  copartners,  without  proof  of  the  partner- 
ship aliunde  p  and  I  am  of  opinion  that  the  Weight  of  aothoriQr 
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is  against  the  admission  of  Snaith's  evidence  in  the  cir- 
eamstances  disclosed  in  this  case. 

It  would  lead  to  the  gravest  consequences,  if  an  insolvent 
merchant,  who  has  registered  his  partnership  with  one  man, 
coald  subject  any  other  third  party  to  a  judgment  by  his 
own  testimony  that  such  third  party  was  a  secret  partner. 
I  bold  therefore  Snaith  to  be  an  incompetent  witness,  and 
the  action  must  be  dismissed. 

Judgment  : — ^^  Considering  that  the  plaintiff  hath  failed 
''  to  establish  by  legal  and  sufficient  evidence  that  the  said 
^^  defendant  was  a  copartner  in  the  firm  of  Ball  and  Co.,  as 
^  alleged  in  the  declaration,  by  reason  of  which  the  said 
^  defendant  could  be  considered  liable  in  law,  as  set  up  in 
^  and  by  the  said  declaration  ; — And  further  considering  that 
*'  the  evidence  of  William  W.  Snaith,  a  witness  produced 
^  on  behalf  of  the  said  plaintiff,  is  inadmissible  by  reason 
"  of  the  interest  of  the  said  witness,  in  obtaining  a  con- 
"  demnation  against  the  said  defendant,  as  sought  in  and 
'^  by  the  said  declaration,  the  Court  doth  reject  the  evidence 
^  of  the  said  Snaith,  and  doth  dismiss  the  action  of  the 
"  said  plaintiff,  with  costs.  " 

Abbott  and  Bakeb,  for  plaintiff. 

Roy  and  Roy,  for  defendant. 


JS€fn.—AuthorUie$  referred  to  by  Mr.  Jtutice  Smith,  in  giving  Judgment:^ 
OvNiileaf,  EV.,  No.  177  :— 2  Biiig-»  p.  133  :— 1  PhillipB,  Et.,  p.  344:— CoUyer,  on 
Put,  Kos.  450,  453  :-7  Bisg.,  p.  396. 

AxJhoritieê  cited  by  vlai7Uiff*9  Coim^eZ  .*— Pothier,  Société,  Ko.  81  :— 1  Oroen- 
Inf;  Bt,  No.  279  :-~6  B.  ud  C,  No.  385:— HftU  n.  Ouion,  9  B.  and  C,  No. 
MS.*— Bolkley  vi.  Bay  ton,  14  Johnfon,  p.  387. 


SUPERIOR  COURT— MONTREAL. 

Before  : — Day,  Jastice. 
BiLANGCR  etuz Plaintiffs.* 


No.  716. 


vs. 


Trb  Mayor,  Ai^ncsMBir  avd  Citisbhs  of  ths 
Cinr  or  Mohtrbal.  •••••••••••••  Défendante. 


H«1d:— Thfti  Um  Oorporatloii  of  the 
flity  of  Montreal  ia  not  liable  in  damages 
to  a  person  falling  into  the  oellar  <^a 
bamed  down  and  not  rebuilt,  the 


lot  being  nninolosed,  eontrary  to  the  By 
InMr  of  the  Gorporatiim  { the  eanae  of  inoh 
ta&ages  being  too  remote. 


JiMé  :^^e  la  Corporation  de  la  oité 
de  Montréal  n'est  pas  responsable  «B 
dommages  enrers  vie  personne  qui  a 
tombé  dans  la  oare  d'une  maison  brûlée, 
oai  n'avait  pas  été  reoonttraite  et  dont 
remplacement,  nonobstant  le  Réglemeal 
de  la  Corporation  à  oet  effet,  n'était  pai 
enolos  ;  la  oaase  de  tek  dommages  étaal 
trop  éloignée. 


Jndgment  rendered  jB7th.  March,  1858. 

Dat,  Justice  I — ^Thb  is  an  action  of  damages  brought  for 
injury  sustained  by  the  wife  of  Bélanger,  one  of  plaintiffs, 
fedling  into  the  cellar  of  a  house  in  one  of  the  streets  of  this 
city,  burned  down  in  the  great  fire,  the  lot  not  having  been 
«nclosed  by  a  fence.  The  ground  taken  by  the  plaintiffs  is, 
Aat  the  Corporation  having  made  a  By-Law  obliging  all 
proprietors,  under  specified  penalties,  to  fence  in  vacant 
lots  within  the  city  limits,  is  bound  to  enforce  such  By-Law, 
and  are  liable  for  any  injury  that  may  happen  for  want  of 
fences.  The  defendants  deny  that  they  are  liable  for  da- 
mages so  occasioned,  and  in  my  opinion  no  such  'damages 
can  be  recovered.  The  cause  of  such  damages  is  too  re<* 
mote.  The  direct  responsibility  falls  upon  the  proprietor  of 
the  lot.  He  was  bound  to  fence  his  lot,  and  if  he  did  not 
do  so,  was  liable  to  the  penalty  imposed  by  the  By-Law. 
No  doubt  it  was  in  the  power  of  the  defendants,  and  it  wm 
the  duty  of  their  officers,  to  enforce  this  By-Law  as  well  as 
all  other  By-Laws,  so  far  as  practicable  ;  but  it.  by  no 
means  follows  from  their  failure  to  do  so  that  the  defendants 
aie  liable  for  damages  such  as  these,  or  that  the  owner  of  the 
lot  may  not  be  held  responsible  for  them.  It  woul(l  be 
extending  the  responsibility  of  the  defendants  too  far  to 
hold  them  liable  in  such  a  case.    The  pavement  or  aide 


walk  is  shewn  to  have  been  in  perfect  order,  and  it  appean 
that  the  wife  of  the4>laintiff  Bélanger,  was  returning  from 
market,  with  a  basket  on  her  arm,  in  open  day,  when, 
from  some  caase  not  explained,  she  found  herself  at  the 
bottom  of  the  cellar,  and  sustained  the  damages  com- 
plained of. 

JuooMXNT  : — "  Considering  that  the  defendants  are  not 
*^  by  reason  of  the  allegations  in  the  plaintiffs'  declaration 
"  contained,  and  of  the  proof  of  record  in  this  cause,  and 
^  by  law,  liable  to  pay  to  them,  the  plaintiffs,  the  damages 
^^  by  them  sought  to  be  recovered  in  and  by  their  said  de- 
^*  claration  and  action,— doth  dismiss  the  said  action,  with 
"  costs.  " 

Lrblaxc  and  Cassiut,  for  plaintifb. 

Peclktier,  for  defendants. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Chabot,  Justice. 

C  RusscLL • ••• .Plaintiff. 

Na  69.  }  vs. 

(  PAau  .•,,.. Défendant. 


Hold  :— lo.  That  a  pilot  in  eharg*  of  a 
VMsel  \ê  entitled  to  romonenitiôii  from 
Um  owner,  in  addition  to  the  osoal  pi- 
btege,  for  loe^  of  time,  and  for  tenrices 
nndered  in  lavlng  some  of  the  span  and 
rigging  of  each  yeuel,  carried  away  owing 
IB  the  dèfeotire  quality  of  the  materiab 
«sd. 

2o  That  where  the  owner  of  tneh 
vetMl  obtains  indirectly  the  amount  of 
mc^  pilot's  claim'  ttom  the  nnderwritera, 
Ike  pilot  will  recover  from  the  owner  in 
•a  action  for  '*  work  and  labor,  and  los** 
•r  time,  "  although  there  be  no  count  in 
tke  declaration  for  money  had  ^d  reeeiTcd. 


Jugé  :—  lo.  Qu'un  pilote  en  charge  d*«i 
▼aisseau  a  droit  d'etre  rémunéré,  outre  !• 
pilotage  ordinaire,  pour  perte  de  tempe  •! 
pour  serrioes  rendus  en  sauvant  des  espAa 
et  une  partie  du  gréement  du  Taisseai^ 
emportés  en  conséquence  de  la  mauTaiit 
qualité  des  matériaux  employés. 

2o.  Que  lortque  le  propriétaire  de  til 
▼aisseau  obtient  indirectement  des  ain^ 
reurs  le  montant  de  la  réclamation  d« 
pilote,  le  pilote  a  droit  de  recouvrer  tel 
montant  dans  une  action  pour  "  oorrage 
et  perte  de  temps,"  quoique  U  dédaratiai 
ne  contienne  aucun  obef  pour  argent  refO. 


Judgment  rendered  the  8th.  day  of  March,  1858. 

This  action  was  brought  to  recover  the  sum  of  £30,  fer 
■srrices  performed  in  saving  the  spars,  rigging  and  sails  of 
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the  defendant's  vessel,  and  for  the  valae  of  the  plaintifl's 
time  in  the  detention  occasioned' him,  by  reason  of  the 
Yessel  haying  had  her  spars  and  rigging  aforesaid,  damaged 
and  carried  into  the  sea,  the  said  spars  and  masts  being 
then  and  there  unsound  ; — Plea,  that  admitting  the  ser- 
vices of  the  plaintiff,  as  laid  in  the  declaration,  he  could 
not  by  law  maintain  any  action  therefor,  because  he  was 
at  the  time  the  pilot  in  charge  of  the  vessel,  and  was  pilot- 
ing her  down  the  river  St.  Lawrence,  and  had  the  com- 
mand of  her. as  such  pilot  ;  and  that  by  his  own  negligence, 
imprudence  and  want  of  proper  skill  and  precaution,  he 
had  caused  the  damage  for  the  repairs  of  which  be  brought 
the  present  action.  The  evidence  established  that  a  few 
days  after  the  departure  of  the  vessel  from  Quebec,  and 
while  opposite  **  Malbaie,  "  a  squall  overtook*  her  by  which 
some  of  her  spars  were  carried  away  ;  that  the  plaintiff  was 
in  charge  of  her  as  pilot  at  the  time,  and  that  the  vessel 
was  detained  there  until  ne^  spars  had  been  sent  from 
Quebec,  when  the  plaintiff  and  the  others  on  board  put  up 
the  new  spars  and  refitted  the  rigging,  etc.  ;  the  evidence  was 
conflicting  as  to  the  quality  of  the  spars  which  had  been 
carried  away,  the  plaintiff's  witnesses  alleging  that  they 
were  good,  new  and  sound,  the  defendant's,  that  they  were 
of  rotten  or  dead  wood.  It  was  further  proved  that  after 
the  return  of  the  plaintiff  to  Quebec,  he  presented  an  ac- 
count to  the  defendant  for  £30,  for  the  services  performed 
and  for  the  value  of  his  time  in  and  about  the  occurrence 
in  question,  that  the  defendant  advised  him  to  allow  his 
claim  to  be  included  in  that  of  the  owner  of  the  steamboat 
that  conveyed  the  new  spars  to  the  vessel,  so  that  he,  the 
defendant,  might  cause  the  amount  to  be  paid  by  the  under^ 
writers,  as  he  feared  that  they  might  object  to  pay  his,  the 
pilot's  claim,  but  that  if  it  were  included  in  the  account  of 
the  owner  of  the  steamboat,  they  would  not  in  all  proba- 
bility object  to  it  ;  that  this  was  accordingly  done,  and  the 
account  of  the  owner  of  the  steamboat  was  raised  from 
£60  to  £90  ;  that  this  account  was  presented  by  the  defen* 
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dant  to  the  underwriters,  together  with  another  account  for 
£30  for  the  pilot's  claim  ;  that  the  underwriters  paid  the 
account  of  £90  to  the  defendant,  but  rejected  the  account 
for  £S0,  which  was  a  separate  and  additional  account  for 
the  plaintiffs  claim  which  the  defendant  had  presented  to 
the  underwriters  for  payment. 

Pope,  Thos.,  for  plaintiff: — At  the  defendant's  request, 
the  plaintiff  piloted  the  ship  "  Gladiator,  "  q(  which  the 
defendant  was  owner,  from  Quebec,  on  her. outward  voyage. 
When  off  Malbaie  and  within  pilotage  limits,  some  of  the 
upper  spars  were  carried  away,  there  being  but  a  moderate 
breeze  at  the  time.  It  was  then  discovered  that  the  foretop 
mast  had  been  made  out  of  what  is  called  "  dead  wood.  " 
It  was  defective  and  rotten.  It  snapped  and  carried  away 
the  other  spars  and  sails  with  it.  The  defendant  had  not 
provided  extra  spars  to  meet  any  emergency  of  this  kind. 
The  steamer  "  John  Bull  "  was  sent  for  to  Quebec,  and 
she  brought  down  the  spars  requited.  In  consequence  of 
the  occurrence,  the  plaintiff  was  detained  serrai  days$ 
during  which  time  he  could  have  piloted  two  other  vessels 
which  had  been  promised  him  and  for  which  services  he 
would  have  got  over  £30  ;  and  which  he  lost  owing  to  thié 
detention.  It  has  been  attempted  to  be  proved  that  the  foretop 
mast  was  good  ;  but  the  testimony  cannot  be  regarded  fa- 
vorably, owing  to  the  interest  which  the  witnesses  have  in 
the  matter,  and  the  vagueness  of  their  statements  ;  besides 
the  spar  itself  afforded  the  best  evidence  on  that  point,  it 
was  examined  when  it  fell  to  the  deck,  and  found  to  be 
bad.  On  the  plaintiff's  return  to  Quebec,  he  presented  his 
account  for  the  detention  and  services  rendered  in  saving 
the  spars  and  rigging,  amounting  to  £30,  to  the  defendant 
The  ag«nt  of  the  stearner  presented  ?us  account  at  the  same 
time,  amounting  to  £60.  The  defendant  then  said,  that  he 
would  pay  both  accounts,  but  added  that  there  might  be 
some  difficulty  in  his  obtaining  payment  of  the  plaintifTs 
aiMsount  from  the  underwriters  in  England,  but  that  none 


oould  arise  respecting  that  of  the  steamer  ;  and  to  seome 
repayment,  he  requested  that  both  accounts  should  be 
merged  into  a  single  account,  made  out  for  £90,  in 
die  name  of  the  steamer,  as  if  the  latter  sum  were  thai 
really  chained  for  her  services,  in  taking  down  the  spars, 
etc.  This  was  done,  the  defendant  adding  that  he  would 
pay  the  plaintiff  his  £S0  in  a  few  days.  The  latter  waited 
nearly  a  year,  and  being  unable  to  obtain  payment,  has 
been  compelled  to  take  legal  proceedings.  The  defendant 
(although  he  has  not  pleaded  it)  appears  desirous  of  shewing 
that  he  was  only  to  pay  the  plaintiff  when  he  himself  should 
have  been  paid  by  the  underwriters  ;  but  he  has  failed  to 
shew  that  there  was  any  understanding  on  that  subject. 
A  very  curious  circumstance  was  revealed  during  the  cross- 
examination  of  the  defendant's  witness  and  nephew,  Wil- 
liam Parke.  He  states  that  being  in  England,  the  defen- 
dant sent  him,  some  time  after  the  accident,  the  account 
against  the  underwriters  for  the  dcfmage  occasioned  to  the 
'^  Gladiator  "  by  the  loss  of  the  spars,  etc.,  which  he  was 
to  submittto  an  average  stated,  in  order  to  obtain  payment. 
Among  the  items  was  the  very  account  for  £90  already 
mentioned,  purporting  to  be  the  same  charged  by  the  steamer 
**  John  Bull  ''  (and  which,  of  course,  included  the  £30  due 
the  plaintiff)  ;  and  another  account  for  £30  alleged  to  be 
due  the  plaintiff  for  bis  services  :  thus  making  two  chaiges 
of  £30  each  for  those  very  services.  According  to  the  wit- 
ness, the  average  stated  approved  of  the  account  for  £90, 
and  rejected  that  for  the  £30.  Comment  on  this  proceeding 
is  unnecessary.  It  is  established  that  the  defendant  admit- 
ted before  this  action  was  brought,  that  he  had  received  the 
amount  of  the  account  from  the  insurers.  Under  these  cir- 
cumstances it  is  submitted,  that  inasmuch  as  the  detention 
of  the  plaintiff  was  occasioned  by  the  defective  quality  of 
the  defendant's  spars  ;  that  owing  to  such  detention  he 
was  prevented  from  earning  £30  ;  that  his  services  in  saving 
the  spars  and  the  time  be  was  employed  about  the  same 
are  worth  that  sum  ;  that  the  defendant  promised  to  pay  him 
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that  amount  ;  and  that,  finally,  the  defendant  has  actnaUy 
leceived  the  sum  for  which  the  plaintiff  now  sues,  the 
plaintiff  is  entitled  to  recover  the  amount  demanded. 

Parkiit,  for  defendant,  contended  that  upon  reference  to 
the  evidence  adduced  in  the  cause,  and  particularly  to  that 
of  William  Parke,  a  witness  produced  on  behalf  of  the 
defendant,  it  would  be  found  that  the  loss  o(  the  spars  was 
occasioned  by  the  want  of  care  and  negligence  of  the 
plaintiff  in  crowding  on  too  much  sail,  much  more  than  the 
best  and  soundest  spars  were  able  to  carry  in  the  weather 
that  then  prevailed  ;  that  under  any  circumstances  the  plain- 
tiff  could  not  recover  in  the  present  action,  for  no  principle 
of  law  was  better  established  than  that  a  person  engaged 
in  any  capacity  on  board  of  a  vessel,  could  not  claim  for 
salvage,  except  under  very  extraordinary  circumstances  (1)  ; 
diat  the  plaintiff,  being  the  pilot  employed  on  board  of  the 
vessel  at  the  time  of  the  accident  in  question,  could  not 
therefore  claim  any  compensation  for  his  services  in  saving 
the  vessel  ;  that  this  principle  was  further  recognised  and 
expressly  enacted  by  the  Provincial  Statute,  12  Vic,  Chap. 
114,  Sec.  42,  as  follows: — 

^*  And  be  it  enacted,  That  any  Pilot  saving  or  endea- 
**  vouring  to  se^ve  a  vessel  in  distress  shall  be  entitled  to 
*^  a  remuneration  to  be  fixed  by  the  Trinity  House  of  Quebec, 
^  if  such  Pilot  shall  not  have  agreed  with  the  Master  or 
^  owner  of  the  vessel  as  to  the  compensation  for  such  sei^ 
**  vice,  provided  he  be  not  the  Pilot  on  board  and  in  charge 
^^  of  such  vessel  ;  "  and  that  the  action  could  not  therefore 
be  maintained.  That  with  respect  to  the  transaction  con- 
nected  with  the  Insurance  Company,  or  underwriters,  it  would 
be  perfectly  understood  by  Couture's  evidence,  that  the  de- 
fendant merely  undertook  to  pay  the  plaintiff,  provided  he 
could  obtain  the  amount  from  the  underwriters,  but  that  this 
was  a  nudum  pactum  and  could  not  be  allowed  to  militate 

(1)  Hai^ârt,  p.  287,  oMe  of  ttM  «  KtplwM"  :— 2  Abbott,  on  Shipping,  p-  660.— 
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against  the  defendant  ;  that  even  supposing  it  were  proTed 
that  the  defendant  had  received  the  amount  from  the  under- 
writers, the  plaintiff,  notwithstanding,  could  not  succeed  in 
his  action  because  the  declaration  contained  no  count  for 
money  had  and  received  ;  and  further  because,  if  any  one 
had  a  right  to  recover  it,  it  could  only  be  the  underwriters, 
who,  through  misrepresentation,  had  paid  the  money  in 
question  to  the  defendant. 

Pope,  in  reply.  The  defendant  admits  his  strongest  au- 
thority is  the  statute  referred  to,  and  yet  it  cannot  apply, 
because,  lo.  the  plaintiff  did  agree  with  the  owner  respecting 
the  amount  of  such  compensation,  and  2o.  the  plaintiff  was 
the  pilot  in  charge.  The  section  does  not  prohibit  a  claim  on 
behalf  of  the  pilot.  A  consideration  sufficient  to  sustain  the 
action  has  been  established  and  there  is  the  undertaking  to 
pay.  No  count  for  money  had  and  received  was  inserted 
in  the  declaration  because  it  was  only  during  the  enquête 
that  the  plaintiff  learnt  that  the  defendant  had  been  paid  by 
the  underwriters.  The  plaintiff  can  recover  on  the  allegation 
that  the  defendant  acknowledged  to  owe  and  promised  to 
pay. 

Chabot,  Justice. — There  can  be  no  doubt  that  the  defen- 
dant received  the  amount  of  the  plaintiff's  claim  from  the 
underwriters,  and  this  being  the  case,  the  court  is  not  c^ 
opinion,  as  it  was  pretended  by  the  defendant,  that  the  only 
persons  entitled  to  recover  from  him,  are  the  underwriters. 
It  would  probably  have  been  better  for  the  defendant  if  he 
had  never  allowed  the  action  to  be  brought. 

Judgment  for  plaintiff. 

Popfi  Thos.,  for  plaintiff. 

Andbbson  and  Fabkut,  for  defendant. 
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"^^^ilf  A^«f  ^'^.^'  i  DISTRICT  DE  QUÉBEC. 
Présents  : — Sir  L.  H.  LaFontaine  Baronnet,  Juge  en  Chef, 
Aylwin,  Dut  al  et  Caron,  Juges. 


(  HuoT Appelant. 

'                                et 
Danais Intimé. 


\ 


Held  :~That  immoyable  proptrtj  held 
by  the  lessee  after  the  expiration  of  an 
eniphyteotio  lease,  may  be  legally  seiied 
as  belonging  to  the  lessor  to  whom  il 


Jogé  : — Qn'on  immeuble  détenv  par  le 
pranenr  emphitéote,  après  l'expiration 
as  bail,  peut  être  yalablement  saiai  eomme 
appartenant  a«  bailleiir  auquel  il  doit 
ivmir.  Imnst  reveriT 

Jugement  rendu  le  12me.  Décembre,  1867. 

L'intimé,  demandeur  en  Cour  inférieure,  ayant  obtenu 
jugement  contre  le  curateur  à  la  succession  vacante  de  feu 
Messire  Louis  Lelièvre,  pour  une  somme  de  £50,  avait  fait 
saisir,  comme  appartenant  à  la  succession,  un  immeuble 
qae  l'appelant  détenait,  quoique  le  bail  emphitéotique  en 
vertu  duquel  il  avait  possédé  fut  expiré  depuis  dix  ans. 

L'appelant  demandait  l'annulation  de  cette  saisie  allé- 
gnant  qu'elle  était  faite  super  non  domino. 

L'intimé  de  son  côté  soutenait  que  la  possession  de  l'ap- 
pelant depuis  l'expiration  du  bail  était  précaire,  et  ne  lui 
donnait  aucun  droit  sur  l'immeuble  saisi. 

La  Cour  d'Appel  a  confirmé  à  l'unanimité  le  jugement 
de  la  Cour  Supérieure  qui  avait  donné  gain  de  cause  à 
l'intiraé. 

Glsason,  pour  l'appelant. 

Casault  et  Larglois,  pour  l'intimé. 
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SUPERIOR  COURT.— MONTREAL. 
Before: — Smith,  Justice, 
f  GoRRifi Plaintiff. 


No.  1694. 


Held  :~lo.  That  Mieaon  appointed 
ttiider  a  Statute  authorising  the  Corpora- 
lion  of  Montreal  to  appoint  saoh  anes- 
•Me,  and  to  grant  them  each  remunera- 
HoB  for  their  eerrioes,  as  the  Ooanoil  may 
deem  fitting,  oaonot  reeoreron  amisn/um 
mtrml  in  an  action  against  the  Corpora- 
ttoo. 

2o.  That  the  right  of  a  witnen  li  to  be 
taxed  in  the  Court  in  which  he  it  exa- 
mined, and  not  to  bring  an  action  in 
•aether  Court,  on  a  quantum  meruit  for 
attendances  and  loss  of  time  as  such  wit- 
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Ths  Mayor,  Aldkrmsn  and  Citizsns  or 
.    MoNTREAi. DefendcmU. 


Jugé  :  -Que  dee  ootiseurs  nommés  «n 
▼erin  d'un  Statut  autorisant  la  Corpoi»- 
tton  de  la  dté  de  Montréal  de  nommer 
tels  ootiseurs,  et  de  leur  aooorder  telle 
rémunération  poor  leurs  services  que  le 
Conseil  Jugera  à  propos,  ne  peuvent  pas 
porter  une  action  contre  la  Corporaoea 
pour  un  quantum  mervit  pour  tels  ser- 
TÎces. 

2o.  Que  le  droit  d'un  témoin  est  de  se 
faire  taxer  par  la  Cour  derftnt  laquelle  il 
est  examiné,  et  non  de  porter  une  action 
devant  une  antre  Cour,  pour  un  quantum 
meruit  pour  bomparuUou  et  perte  ée 
temps  ooflune  témoin. 


Judgment  rendered  the  27th.  February,  1858. 

The  declaration  in  this  cause  set  up  that  on  the  6th.  June, 
1853,  the  plaintiff  was  appointed  one  of  the  assessors  tot 
the  city  of  Montreal,  and  accepted  the  office,  as  he  was 
bound  to  do  under  a  penalty  of  £50,  and  that  he  performed 
all  the  duties  of  his  office  under  the  law  in  force  at  the  time, 
^  and  that  for  his  reasonable  wages  or  remuneration  for 
^  performing  the  said  duties  as  aforesaid,  the  plaintiff  be* 
*^  came  entitled  to  ask  and  have  from  the  defendants  £150 
*^  currency,  which  sum  the  defendants  were  and  are  bound 
*^  to  pay  and  have  often  promised  to  allow  and  pay  to  the 
"  plaintiff,  yet  have  not  paid.  " 

Then  follow  similar  allegations  as  to  his  appointment 
and  as  having  acted  as  assessor  for  the  year  1854,  and  of  his 
having,  under  the  16th.  Vict.,  c.  153,  made  an  alphabetical 
list  of  persons- appearing  from  the  assessment  rolls  to  be  qua- 
lified to  vote  for  members  of  the  Legislative  Assembly,  al- 
leging in  the  same  terms  that  for  his  wages  or  remuneration 
he  was  entitled  to  £300,  the  two  sums  forming  £450^  of 
which  only  £250  were  paid.     Conclusion  for  £200. 
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Ist.  Plea.  That  under  the  S4th«  section  of  the  14th.  and 
15th.  Vict,  c.  128  (1),  five  assessors  'were  named  by  the 
Conncil  for  the  civic  year  1853,  one  of  whom  was  the 
plaintiff,  who  performed  his  duty  as  such  assessor,  and 
that  under  the  same  section,  the  Council  fixed  the  remu- 
neration of  the  five  assessors  at  £500  ;  of  which  sum  the 
plaintiff  received  his  proportion,  £100.  That  under  the 
same  section,  three  assessors  were  named  for  the  year 
1854,  and  £225  allowed  to  each,  of  which  sum  the  plain- 
tiff was  paid  £150,  and  that  the  defendants  were  always 
ready  to  pay  the  balance  £75.  That  moreover  the  plain- 
tiff did  not  make  the  alphabetical  list  referred  to,  but  that 
it  was  made  by  the  officers  of  the  Corporation,  and  that  no 
additional  or  other  remuneration  was  provided  for  by  the 
Act  last  referred  to. 

Conclusion  :  ^'  Pourquoi  les  dits  défendeurs,  persistaat 
^  dans  leur  ofire  de  payer  la  dite  somme  de  soixante-et- 
^  quinze  livres,  cours  actuel,  pour  les  raisons  expliquées 
*^  ci-dessus,  concluent  au  débouté  de  la  dite  action  du  de- 
"  mandeur,  avec  dépens.  " 

Snd.  Plea.  Défense  en  fait. 

Answer  to  first  plea  :  ^'  That  the  allegations  therein  con- 
^  tained,  save  in  so  far  as  they  admit  the  plaintifl's  demand, 
^<  are  insufficient  in  fact  and  in  law.  " 

That  a  committee  appointed  by  the  defendants  themselves 
received  and  reported  upon  a  petition  of  the  plaintiff  to  be 
paid  the  sum  demanded  by  the  action,  but  the  defendanlB 
refused  to  be  bound  by  the  said  report.  Conclusion  for 
£200. 


(l)SMi.34:  *«Aad  UH«iiMted,  that  a*  a^j  «iMtorhr,  orspwial  metlasor 
*■  vb»  Bu^  OoonoU  after  the  e'ecUoo  of  members  taereof,  In  the  year  of  Oar  Loid 
•"«ne  thoiuatid  eighl  hiMidred  mad  ÛÙj  two,  and  ia  eaeh  >oeeeediag  year,  theaald 
*■  Council  shall  appeiat  aa  many  aaaeeson  for  the  said  eity,  not  ezoeeding  niae  la 

aoaber,  ae  may  be  neeeisary,  and  the  said  CoimeU  may  grant  the  laid  amewoia 


**  »eh  remaaevatloii  tu  their  aenFioei  aa  they,  the  said  Oooneil,  may  deem  ftttiDa^ 
*^  and  the  said  OooncU  may  order  and  determine  in  what  and  how  many  waidi  the 
**  aaid  aaseasors  ahall  aet,  and  if  they  see  fit,  that  the  assessois  to  be  appointed  shalt 
«aotassttdi,  thnmgjhoat  the  whole  eity  limitai  and  it  «haU  ha  tha  daty  of  .ths 
"    "  I  to  naka  tha  «■sssments,  eta." 
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The  counsel  for  the  plaintijSf,  at  the  argument  contended  : 

1st.  That  the  plaintiff  at  common  law  had  a  right  to  be 
paid  by  the  Corporation  what  his  services  where  worth  (1). 

2nd.  That  no  innovation  of  the  Common  Law  is  to  be 
presumed  beyond  what  is  expressed  (2). 

3rd.  That  the  34th.  clause  in  the  14th.  and  15th.  Vict, 
does  not  touch  the  plaintiff's  rights,  or  impose  any  obliga- 
tion on  him,  but  simply  gives  a  faculty  to  the  Corporation. 

SMrrn,  Justice  : — ^The  action  is  for  a  quantum  meruit^ 
which,  under  the  circumstances  of  this  case,  cannot  be 
maintained,  even  if  in  any  case  it  could  be  maintained 
against  a  Corporation  by  one  of  its  officers.  The  law  gives 
the  defendants  a  right  to  fix  the  remuneration  for  the 
duty  performed  by  the  assessors.  This  was  done,  and  the 
plaintiff  must  be  supposed  to  be  aware  of  this  fact,  as  well 
as  of  the  extent  of  his  duties.  The  defendants  admit  the 
balance  of  £75,  which  is  all  the  plaintiff  is  entitled  to 
claim,  but  if  the  action  does  not  exist,  I'can  take  no  notice 
of  such  tender,  it  amounts  to  nothing.  If  the  Corporation 
had  refused  to  fix  the  rate  of  remuneration,  there  would 
be  more  reason  for  such  an  action,  but,  even  in  that  case, 
the  plaintiS's  rights  would  have  been  exercised  by  Mof^ 
damus  to  oblige  the  defendants  to  perform  their  duty.  There 
is  another  action  of  Boulanget,  another  assessor,  which  is 
the  same  as  this,  except  that  he  claims  £25  for  attendance 
as  witness  before  the  Recorder,  when  the  assessment  list 
was  contested.  This  I  cannot  allow.  Ilis  right  was  to  be 
taxed,  which  was  not  done. 

JuDOMSNT  : — "  Considering  that  the  said  plaintiff  hath 
*^  failed  to  establish,  by  law,  any  right  of  action  to  Recover 
(<  the  sum  claimed  by  him  from  the  said  defendants,  by 
"  reason  of  any  thing  alleged  in  his  said  declaration,  and 

1)  Angel  and  Amaa  on  Ooipormtlaitf,  3  Ed.,  p.:309,  Met  12. 
^^  DwMrii  on  SUtatei,  p.  696. 
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<<  farther  considering  that  the  said  defendants  have  estab- 
'^  lished,  by  legal  and  sufficient  evidence,  the  material  al- 
^  legations  in  their  said  exception  set  forth,  and  that  no 
''  action  doth  lie  in  manner  and  form  as  the  said  plaintiff 
*'  hath  brought  the  same,  and  further  considering  that  the 
^  offer  made  by  the  said  defendants  hath  not  been  accepted 
^  by  the  said  plaintiff,  doth  dismiss  the  action  of  the  said 
«  plaintiff,  with  costs.  " 

McKat  and  Austin,  for  plaintiff. 

PiELi^KTiEB,  J.  F.,  for  defendants. 


No.  1653. 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Mondslst,  Justice. 
Robertson  et  al •  • .  Plaintiffs. 


vs. 


Ferguson  , 


.Defendant. 


Held  t—lo.  That  the  yendor  of  goods 
fold  on  credit,  avtc  termer  may  roTen- 
dieate  the  goods  in  the  possenion  of  the 
Tendee  who  has  hecome  Insolrent 

2o.  Ihat  the  privilege  exists  althoagh 
the  coods  haye  oeased  to  be  en  toUditi  in 
tte  hands  of  the  Tendee. 

3o.  That  %a  affldarit  is  not  necessary  to 
obtain  a  writ  of  Saisie-Revendication  in 


4o.  That  senrice  of  the  declaration  may 
be  made  at  the  sheriff's  oiBoe,  under  the 
7th.  Geo.  IV,  cap.  8. 


Jngé:— lo.  One  le  yendenr  d'effets  Ten- 
dus à  crédit  et  aTeo  terme,  peut  les  le- 
Tondiqoer  en  la  possesaion  de  l'acheteur 
qui  est  doTenu  insolTable. 

2o.  Que  ce  priTilége  existe  quoique  I«i 
effets  aient  cessé  d'être  en  totalité  daai 
les  mains  de  l'acheteur. 

3o.  Qu'un  affidaTit  n'est  pes  nécessaire 
pour  obtenir  un  writ  de  Saisie-Eevendi- 
cation  en  pareils  cas. 

4o.  Que  serrice  de  la  déclaration  peut 
être  fait  an  bureau  du  shérif,  en  Tertade 
la  7me.  Oeow  IV,  chap,  a 


Judgment  rendered  the  22nd.  February,  1858. 

The  plaintiifs,  in  their  declaration,  alleged  the  sale  and 
delivery  to  the  defendant,  on  the  20th.  August,  1867,  of 
SS  boxes  of  tea,  on  a  credit  of  three  months,  that  the  de- 
fendant thereupon  gave  his  note  at  three  months  for  the 
amoant  of  the  purchase,  which,  on  the  day  it  became  due, 
and  the  term  of  credit  expired  (23rd.  November,  1857,)  was 
protested  for  non  payment  ;  also  that  (he  defendant  had 
become  insolvent,  and  that  the  22  boxes  of  tea  so  sold,  or 
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a  large  number  of  them,  still  remained  unbroken  and  in  ^m 
same  condition  as  when  sold,  and  that  the  plaintiffs  bad 
tendered  back  the  note  to  the  defendant,  who  accepted  it 
before  action  brought. 

The  conclosicms  of  the  declaration  were  as  follows  : 

<<  Wherefore  the  said  plaintiffs  bring  suit,  and  pray  tbat 
*<  upon  the  affidavit  herewith  made  and  filed,  a  writ  of 
^^  seizure  or  attachment  under  and  by  virtue  of  the  177th. 
*<  article  of  the  Coutume  de  Paris^  may  issue  to  attach  the 
*^  twenty  two  boxes  of  tea,  or  so  many  of  them  as  may  be 
*^  found  in  the  possession  of  the  said  defendant,  to  the  end 
**  that  the  same  may  be  kept  and  preserved  to  await  the 
<<  future  order  and  judgment  of  this  Honorable  Court  res» 
<<  pecting  the  same  ;  and  that,  for  the  causes  aforesaid,  the 
*^  said  sale  and  deliveiy  of  the  said  tea  may  be  declared 
*^  rescinded,  and  that  the  said  attachment  may  be  declared 
<<  good  and  valid,  and  the  said  defendant  adjudged  and 
*^  condemned  to  deliver  and  restore  to  the  said  plaintiffs,  as 
<<  aforesaid,  the  said  twenty  two  boxes  of  tea,  or  so  many 
^'  of  them  as  may  be  found  in  his  possession,  on  the  service 
*^  of  the  said  process  of  attachment  upon  him,  and  that  in 
^  the  event  if  the  whole  of  the  said  twenty  two  boxes' of 
**  tea  not  being  found  in  the  .possession  of  the  said  defen» 
<^  dant,  on  the  service  upon  him  of  the  said  process  of 
<<  attachment,  the  said  defendant  may  be  condemned  to  pay 
*'  to  the  said  plaintiffs,  as  aforesaid,  the  prices  assigned  in 
*^  the  said  account  to  the  said  boxes  of  tea  as  shall  not  be 
**  so  found  in  the  possession  of  the  said  defendant,  with 
^  interest,  the  whole  with  costs  to  the  undersigned.  " 

The  affidavit  was  made  on  the  24th.  November,  1857, 
and  a  writ  of  Saisie-Revendication  issued  with  the  affidavit 
indorsed,  commanding  the  sheriff  to  seize  ^<  twenty  two 
^  boxes  tea,  or  so  much  thereof  as  may  remain  in  the  poa* 
^  session  of  G.  B.  F.,  the  defendant,  ''  omitting  however 
the  usual  words  <^  belonging  to  the  said  plaintiffs*  "    The 
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letarn  of  the  sheriff  states  that  he  "  attached  and  seized  in 
'^  the  possession  of  the  defendant,  as  belonging  to  the  plaiiv- 
"  tiffs,  six  boxes  of  the  tea  mentioned  in  the  writ,  being 
^  all  that  remained  thereof.  " 

A  motion  to  quash  the  writ  was  made  on  the  ground  of 
informalities  in  the  aflSdavit  and  in  the  writ,  more  parti- 
cularly set  forth  in  the  exception  à  la  forme. 

This  motion  was  rejected  by  Smith,  Justice,  on  the 
ground,  principally,  that  the  matters  relied  on  at  the  argu- 
ment could  not  properly  be  brought  up  on  motion. 

The  defendant  filed  an  exception  à  la  forme,  containing 
in  effect  the  following  grounds  : 

1.  That  the  affidavit  was  informal  and  not  such  as  was 
necessaiy  to  pbtain  a  writ  of  attachment  before  judgment, 
and  that  the  writ,  process  and  seizure  were  informal. 

2.  That  by  the  law  of  Lower  Canada,  no  such  writ 
could  legally  be  issued  under  the  circumstances  disclosed 
in  the  affidavit 

3.  That  it  was  not  stated  in  the  affidavit  that  the  teas  were 
the  property  of  the  plaintiffs,  or  that  they  had  any  such  rights 
therein  as  could  entitle  them  to  sue  out  a  writ  of  attachment. 

4.  That  it  was  not  stated  in  the  writ  to  whom  the  teas 
belonged,  nor  did  the  nature  of  the  writ  sufficiently  appear 
from  the  wording  of  it 

6.  That  there  was  no  sufficient  description  of  the  property 
in  the  affidavit  and  writ,  nor  did  it  appear  from  the  affidavit 
that  the  goods  were  unbroken  and  en  totalité. 

6.  That  no  grounds  were  stated  for  the  alleged  déconfiture  ; 
and  that  even  if  the  facts  set  forth  in  the  affidavit  were  ad- 
mitted, they  disclosed  no  legal  ground  of  seizure. 

Macras  and  Castcb,  for  defendant,  mged,  among  other 
objections  : 
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1st,  That  the  affidavit  upon  which  the  writ  issued  was 
informal. 

2nd.  That  the  writ  was  defective, 

Srd.  That  the  177th.  article  Coutume  de  Parts  did  not  give 
the  vendor  of  goods  sold  and  delivered  on  credit,  the  right 
to  revendicate. 

4th.  That  the  privilege  given  by  this  article  of  the  Custom^ 
was  lost  to  the  vendor,  if  the  goods  sold  were  not  en  totalité 
(in  an  entirety)  at  the  time  of  seizure. 

5th.  That  the  acceptance  by  the  vendors  of  the  defen- 
dant's promissory  notes  in  payment,  created  a  novation, 
and  thus  deprived  them  of  any  privilege  under  the  Custom 
of  Paris. 

6th.  That  the  service-  of  thé  declaration  at  the  sherifP» 
office,  was  not  a  valid  service  upon  the  defendant. 

PoPHAM,  for  the  plaintiffs,  argued  : 

I,  That  the  privilege  mentioned  in  the  176th.  and  177th. 
articles  Coutume  de  Paris  were  not  new  privileges  thereby 
introduced,  but  simply  the  application  of  a  privilege  which 
had  always  existed  in  the  Law  of  France  (having  its  origiot 
in  the  Commissory  Pact  of  the  Roman  Law)  in  cases  where, 
otherwise,  it  might  be  supposed  such  privilege  would  not 
apply  (1). 

II.  That,  under  the  177th.  article  of  the  Custom,  the 
vendor  had  the  choice  of  three  modes  of  proceeding  : 

1st.  If  the  goods  sold  on  credit  were  under  seizure,  at  the 
suit  of  another  creditor  of  the  vendee,  he  (the  vendor)  could, 
by  opposition,  claim  to  be  paid  out  of  the  proceeds  of  the 
sale  of  the  goods,  in  preference  to  all  others. 

2nd.  That  when  the  goods  remained  in  the  undisturbed 
possession  of  the  purchaser,  the  vendor  could  issue  an 
attachment  to  seize  them',  ask  that  they  shotitd  be  sold,  and 

(I)  Pothier,  Vente,  Nob.  461»  476. 
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that  the  proceeds  of  the  sale  be  paid  to  him  by  special  pri- 
vilege. 

3rd.  And  he  had,  in  addition,  a  third  privilege  which, 
although  it  might  not  have  been  acted  upon  in  our  Courts, 
existed  in  our  Law,  namely,  the  right,  when  the  goods 
remained  in  the  undisturbed  possession  of  the  purchaser, 
who  had  become  insolvent,  to  demand  them  back,  and  that 
the  purchaser  be  condemned  to  pay  for  such  of  them  as 
might  not  be  found  in  his  possession  at  the  time  of  the 
seizure  (1).  That  the  right  to  revendicate  real  estate  for 
non  payment  of  the  price,  in  cases  where  the  vendor's  hypo- 
thecary privilege  had  been  lost  by  neglect  of  registration, 
had  been  maintained  in  appeal,  in  Patenaude  vs.  Lerigé  dit 
Laplante  (2). 

III.  That  by  reference  to  the  statute  7th.  Geo.  IV,  cap. 
8th.,  it  would  be  seen,  that  the  service  of  the  declaration 
at  the  sheriiTs  office  was,  in  these  cases,  a  sufficient  ser- 
vice upon  the  defendant. 

MoNDsi^ET,  Justice  : — This  case  is  of  importance  to  the 
commercial  community.  It  comes  before  the  Court  upon 
an  issue  raised  by  an  Exception  à  la  formej  and  has  been 
taken  under  the  177th.  article  of  the  Coutume  de  Paris^  and 
demands  re-possession  of  merchandize  which  has  been  sold 
and  delivered  upon  a  term  of  credit,  in  consequence  of  the 
insolvency  of  the  purchaser.  The  affidavit,  writ  and  dfe- 
claration  have  been  attacked  by  \Yiii  defendant  with  Excep- 
tions à  la  forme. 

The  first  question  to  be  answered,  is  :  Is  an  affidavit  ne- 
eessary  to  obtain  the  writ  in  such  cases  î  I  hold  that  it  is 
not.  These  articles  of  the  Custom  are  in  full  force,  and 
aie  not  affected  either  by  the  Ordinance  of  1667,  or  by  the 
Ordinance  of  1785,  which  required  affidavits  for  the  writs 
issued  under  their  provisions.    I  cannot  find  that  in  France 

(1)  2  Bffodeaii,  Oomm.  rar  i*art  177  Oofttt.  de  Paris,  p.  436  :— 2  Ferrien,  Diot 
de  Droit,  ybo.  BeTeod.  de  Marehaadiaes  :— 1  Boarjon,  Droit  Common  de  la  Fianoa, 
p.  4^,  chap.  9,  sect  1  :— 7  toallier,  No.  639. 

(2)  7  L.  C  Bep.,  p.  66  :-^3ee  alao  Txoplong,  Prir.  et  Hyp.,  No.  161. 
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any  affidavit  was  required,  and  therefore,  I  hold  an  affida- 
vit  to  be  unnecessary.  As  it  is  unnecessary,  it  will  be 
useless  to  notice  any  of  the  objections  which  have  been 
raised  as  to  the  sufficiency  of  those  made  in  this  case. 

The  second  question  for  consideration  is,  whether  the 
present  action  has  been  properly  instituted  under  the  177th. 
article  of  the  Custom  ? 

1  think  it  has. 

This  article  applies  to  several  cases  :  lo.  To  the  case 
where  the  goods  sold  are  seized  by  another  creditor,  when 
the  vendor,  by  an  opposition,  can  claim  payment  by  spe- 
cial privilege  from  the  proceeds  of  the  sale  ;  2o.  To  the 
case  where  the  goods  sold  remain  in  the  undisturbed  pos- 
session of  the  debtor,  when  the  vendor  can  seize  the  mer- 
chandize, and  demand  that  it  be  sold,  and  the  proceeds 
paid  to  him  by  privilege. 

I  hold,  and  consider  my  opinion  maintained  by  the  law 
as  it  stood  in  France  and  by  the  jurisprudence  of  the 
country,  that  the  article  likewise  applies  to  a  third  case, 
where  a  purchaser  à  terme  bas,  in  the  interim^  become 
insolvent,  the  vendor  can  retake  possession  of  the  goods 
sold. 

The  service  of  the  declaration,  at  the  sherifl's  office, 
was  a  sufficient  service  on  the  defendant 

Exceptions  dismissed. 

JuDOMfiNT  : — ^^  Considering  that  in  and  by  his  Exception 
^^  àla  forme  in  this  cause  filed,  the  defendant  hath  neither 
<<  alleged  nor  shown  that  the  plaintiffs  have  omitted  any 
^<  essential  formality  in  and  previous  to,  and  to  the  end  of 
«<  the  issuing  of  the  process  in  this  cause  complained  of  by 
**  the  defendant.  Considering  that  by  the  laws  of  Lower 
^^  Canada,  the  process  which  has  been  issued  in  this  cause 
*<  under  the  177th.  article  of  the  Coutume  de  Paris  is  not, 
<<  in  all  respects,  subject  to  all  and  every  the  formalities 
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"  required  in  connection  with  other  seizures  and  attachments, 
"  and  namely,  that  an  affidavit  such  as  prescribed  in  other 
^*  cases  is  not  de  rigueur  in  a  proceeding  and  on  a  process 
"  such  as  the  present.  Considering  that  the  present  process 
*'  is,  and  may  be,  classed  among  those  which,  by  the  laws 
^^  of  Lower  Canad€^  are  issuable  against,  and  for  attaching 
**  the  estate,  debts  and  effects  of  what  nature  soever, 
"  whether  in  the  hands  of  the  owner,  the  debtor,  or  of  a 
^^  third  person,  and  inasmuch  as  in  such  case  or  cases,  by 
"  a  statute  in  force  in  Lower  Canada  (7th.  (Jeo.  IV,  ch.  8), 
'^  service  of  the  declaration  specifying  the  cause  of  action 
"  upon  which  such  writ  or  writs  shall  have  respectively 
*^  issued  may  be  made  upon  the  defendant,  either  per- 
'^  sonally,  or  by  being  left  at  the  office  of  the  sheriff  of  the 
"  Court  into  which  such  writ  shall  have  been  made  re- 
'^  tamable,  at  any  time  within  three  days  next  after  the  ser- 
"  vice  of  such  writ,  if  the  same  have  issued  in  term,  or 
"  within  eight  days  next  after  such  service,  if  the  writ  have 
*'  issued  in  vacation  ;  and  whereas  the  service  of  the  writ 
^^  or  process  in  this  cause  hath  been  made  according  to  law, 
"  as  well  as  of  the  declaration,  and  is  in  all  respects  good, 
^^  valid  and  sufficient.  Considering  further,  that  the  pro- 
^^  cess  or  writ  in  this  cause  issued  cannot,  and  ought  not,  to 
^^  be  assailed,  or  called  in  question,  as  to  its  validity,  nor 
"  the  issuing,  nor  the  execution  thereof,  by  any  reason  or 
Y  cause  alleged  in  the  said  Exception  à  la  f orme j  the  Court 
"  doth  dismiss  the  said  Exception  à  la  forme^  with  costs.  " 

PopHAM,  for  plaintiffs. 

Monk  and  Macrae,  for  defendants. 

£.  Cabter,  counsel  for  defendants. 

NoTS.— In  oauses  No.  1643,  Sinoltir  vs.  Fergiwoii,  and  No.  1654,  Mills  U  al.  rt. 
Vomson,  in  which  the  same  attorneys  were  engaged,  and  the  same  points  raised, 
similar  judgments  were  rendered  bj  Mr.  Jnstiee  Afondelet,  on  the  22nd.  February, 
1858.  The  oases  cited  in  a  note  to  Torranoe  tb.  Thomas,  (2  Jurist,  100),  were  re- 
ferred to  by  Mr.  Popham,  as  being  oases  where  a  privilege  upon  the  pHce  only  was 
demanded,  and  the  case  of  Benshaw  ts.  Tilton,  in  the  Superior  Court,  Montreal,  in 
which  he  acted  for  plaintiff,  was  mentioned  as  the  only  case  he  had  been  able  to 
find,  where  the  privilège  of  Revendication  as  olaimed  in  these  actions,  had  been 
prayvd  for.    This  last  case  went  ex  parte. 
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^^^^EN^p^f  ^^^^'  \  IÏISTRICT  DE  QUÉBEC. 

Présents  : — Sir  L.  H.  LaFontaine,  Baronnet,  Juge-en-Chef^ 

Alwik,  Dotal  et  Gabon,  Juges. 

C  Rknaub Appelant. 

f  GuoT Intimé. 


Jugé  :— lo.  Qae  U  réoiuaiion,aiuc  iermei 
d«  rordomuHiM  do  16$?,  tttra  24,  Mi.  23, 
B6  peat  être  £aite  que  par  écrit. 

2o«  Qoe  I'inimitie  capitale  mentionnée 
an  8e  art  du  même  titre,  poor  pouvoir 
donner  lieu  A  la  réonBation,  doit  être  une 
Inimitié  de  la  part  du  juge,  et  aine!  al« 
léguée  et  prouvée,  sans  quoi  les  moyens 
de  récuBations  seioot  déolaréi  n'être  paê 
pertinents. 

3o.  Que  les  causes  de  l'inimitié  capitale 
alléguées  comme  proTenant  du  chef  du 
Juge,  doivent  être  particulièrement  dé- 
clarées. 

4o.  Que  l'inimitié  capitale  qui  donne 
lien  a  la  léensatlon,  est  une  inimitié 
décidée,  connue,  manifestée,  occasionnée 
par  l'homicide  de  quelque  proche  de  la 
partie  faisant  la  récusation,  par  des  que- 
relles, des  affûres  d'honneur  ou  d'un  gros 
latérôt,  dont  le  rooentiment  porterait  à 
saisir  les  occasions  d'attenter  A  la  vie,  à 
l'honneur  on  aux  avantages  temporels  de 
•on  ennemi 


Held  :  —  lo.  That  the  recusation  oootem- 
pUted  by  the  oidinanee  of  1667,  tit  24, 
art.  23,  can  onlv  be  made  in  writing. 

2o.  That  the  hatred  {inimitié  eapUaU) 
mentioned  in  the  8th  art  of  the  same  title, 
to  give  rise  to  a  recusation,  must  be  hatred 
on  the  pari  of  the  jndge,  and  must  be  so  al» 
leged  and  proved,  failing  which  the  lea- 
BOOS  ef  reousation  will  m  held  imperti- 
nent 

3o.  That  the  causes  of  inoh  hatred  so 
alleged  as  existing  on  the  pari  of  the 
judge,  must  be  specifically  declared. 

4o.  That  the  hatred  which  rives  rise  to 
a  recusation,  must  be  a  decided  hatred, 
known,  manifest,  the  result  of  the  killing 
of  some  near  relative  of  the  person  urging 
such  recusation,  or  the  result  of  diiferencM, 
pcMonal  encounters,  or  matters  of  large 
mterest  between  such  person  and  the  Judge, 
which  could  create  a  feeling  of  revenge 
which  might  lead  to  usine  the  opportunity 
of  destroying  the  life,  the  nonor  or  the  per- 
sonal advantages  of  ones  enemy. 


Jugement  rendu  le        Juin,  1858. 


Dans  le  cours  de  l'instance  l'Honorable  T.  C.  Aylwiij, 
Pun  des  juges  de  la  cour,  fut  récusé  par  l'intimé  dans  la 
cause.  La  récusation  fut  faite  au  moyen  d'une  requête  où 
il  était  allégué  : — 

"  Qu'entre  l'honorable  T.  C.  Aylwîn,  un  des  juges  de  cette 
cour,  et  l'intimé,  il  y  a  inimitié  capitale,  et  au  désir  de  l'or* 
donnance,  le  dit  intimé  offre  pour  preuve  de  cette  inimitié  le 
fait  d'une  requête  qu'il  a  présentée  a  l'assemblée  législative 
contre  le  dit  juge,  dans  laquelle  le  dit  intimé  se  plaignit  du 
dit  juge,  et  demanda  une  enquête  sur  sa  conduite  pour  les 
causes  spécifiées  dans  la  dite  requête,  dont  copie  est  an- 
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nexée.  C'est  pour  quoi,  a  défaut  par  le  dit  juge  de  se  dé- 
porter et  de  s'abstenir  de  juger,  le  dit  intimé,  pour  les  causes 
susdites,  le  récuse  formellement,  et,  sur  ce,  demande  que  les 
causes  de  récusation  soient  jugées  bonnes  et  valables  ;  con- 
clut à  ce  qu'il  soit  ordonné  que  le  dit  juge  n'assistera  pas 
aux  plaidoiries,  et  encore  moins  au  jugement  à  intervenir 
en  cette  cause." 

Sm  L.  H.  LaFontaine,  Baronnet,  Juge-en-Chef  : — Il 
s'agit  d'une  requête  en  récusation  de  l'un  des  honora- 
bles juges  de  cette  cour,  présentjée  par  l'intimé,  signé  de  lui 
et  de  son  procureur  ad  litem  ;  l'intimé,  l'un  des  plus  anciens 
avocats  de  ce  bareau,  plaidant  lui-même  sa  cause  à  l'au- 
dience. Il  avait  d'abord  cru  pouvoir  présenter  cette  récu- 
sation verbalement,  mais  il  lui  fut  de  suite  observé  qu'une 
récusation  de  cette  nature  ne  pouvait  être  faite  que  par 
écrit,  ainsi  qu'il  est  requis  par  )^  23e  article  du  titre  24 
de  l'ordonnance  de  1667. 

Pour  justifier  cette  récusation,  l'intimé  s'appuie  sur  le  8e 
article  du  même  titre  de  l'ordonnance,  lequel  article  est  en 
ces  termes  :     "  Le  juge   pourra  être   récusé  pour  menace 
par  lui  faite  verbalement  ou  par  écrit  depuis  l'instance,  ou 
dans  les  six  mois  précédents  la  récusation  proposée,  ou 
sHl  y  a  eu  inimitié  capitale.'^    Le  dernier  de  ces  motifs  est 
celui  qui  est  énoncé  dans  la  requête  dans  la  quelle  l'intimé 
représente   ce   qui  suit  :      "  Qu'entre    l'honorable   T.   C. 
Aylwin,  un  des  juges  de  cette  cour  et  l'intimé,  il  y  a  inimitié 
capitale^  et  au  désir  de  l'ordonnance,  le  dit  intimé  of&e 
pour  preuve  de  cette  inimitié  le  fait  d'une  requête  qu'il  a 
présentée  à    Passemblée    législative    contre   le   dit  juge, 
dans  la  quelle  le  dit  intimé  se  plaignit  du  dit  juge,  et 
demanda  une  enquête  sur  sa  conduite  pour  les  causes 
spécifiées    dans    la   dite   requête,   dont    copie  est  ci-an- 
nezée.     C'est  pourquoi,  à  défaut  par  le  dit  juge  de  se  dé- 
porter et  de  s'abstenir  de  juger,  le  dît  intimé,  pour  les  causes 
susdites,  le  récuse  formellement,  et,  sur  ce,  demande  que 
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les  causes  de  récusation  soient  jugées  bonnes  et  valables  ; 
conclut  à  ce  qu'il  soit  ordonné  que  le  dit  juge  n'assistera 
pas  aux  plaidoiries,  et  encore  moins  au  jugement  à  inter- 
venir en  cette  cause." 

Il  appert  par  le  journal  de  l'assemblée  lé^slative  que  la 
requête  de  l'intimé  contre  l'honorable  juge  Aylwin  fut  en 
effet  présentée  à  cette  branche  de  la  législature,  le  9  no- 
vembre 1854;  mais  aussi  il  appert  en  même  temps  par  ce 
journal,  que,  le  1er.  mars  1855,  une  motion  faite  à  l'effet  de 
renvoyer  la  dite  requête,  a  passé  dans  la  négative^  c'est-à- 
dire  que  l'assemblée  législative  a  rejeté  la  plainte  de  l'in- 
timé, en  refusant,  in  limine^  de  donner  suite  à  sa  requête. 

Que  l'on  remarque  que  c'est  du  seul  fait  de  la  présenta- 
tion de  cette  requête  à  l'assemblée  législative  en  1854,  que 
l'intimé  argue  l'existence,  même  encore  à  l'heure  qu'il 
est,  entre  l'honorable  juge  Aylwin  et  lui,  d'une  inimitié 
capitale^  aux  termes  et  dans  le  sens  de  l'article  8  du  titre 
24  de  l'ordonnance  de  1667,  sans  dire  néanmoins  si  cette 
inimitié  existe  chez  les  deux,  ou  chez  l\in  d'eux  seulement, 
et  chez  lequel. 

L'intimé  devait  savoir  qu'il  ne  suffit  pas  que  cette  inimitié 
existe  dans  le  cœur  de  la  partie  qui  veut  récuser,  ou  que  les 
menaces^  lorsqu'il  y  en  a  eu  de  faites,  viennent  de  la  part  de 
cette  partie,  mais  qu'il  faut  faire  remonter  au  juge  lui-même 
cette  inimitié  ou  ces  menaces.  Il  s'est  bien  donné  de  garde 
d'affirmer  qu'il  en  était  ainsi,  et  pour  cause,  comme  on  le 
verra  bientôt,  quand  je  ferai  l'exposé  du  nombre  de  procès 
que,  depuis  sa  requête  à  l'assemblée  législative,  il  a  eu 
occasion  de  soumettre  à  la  décision  de  ce  tribunal,  sans 
aucune  tentative  de  sa  part  de  récuser  l'honorable  juge 
Aylwin. 

Nous  lisons  dans  Serp//Zo»,  sur  l'article  8,  de  l'ordonnance 
de  1667  ;  ^'  Il  faut  que  les  injures  ou  les  menaces  soient  du 
fait  du  juge,  et  non  du  fait  de  la  partie  au  juge,  parce  qu'un 
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chicanear  qui  voudrait  se  préparer  un  moyen  de  récusation 
contre  un  juge  dont  il  redouterait  Tintégrité,  ne  manquerait 
pas  de  lui  dire  des  injures,  ou  de  lui  faire  des  menaces.  Ce 
ne  sont  donc  que  les  menaces  de  la  part  du  juge,  ou  les  in- 
jures par  lui  faites  à  la  partie  depuis  Pinstance,  ou  dans  les 
six  mois  précédents,  qui  peuvent  donner  lieu  à  la  récusation 

du  juge LHnimitié  capitale  doit-^tre  proposée  du  clief 

du  juge  que  Von  récuse^  sans  quoi  les  moyens  ne  sont  pas  per^ 
iinenis.^  Le  même  auteur  avait  déjà  dit,  sur  Particle  1er. 
da  même  titre  de  Pordonnance  :  ^^  On  peut  récuser  un  juge, 
s'il  est  ennemi  capital  d'une  partie,  etc.  etc.  ;  mais  il  faut 
que  les  causes  d'inimitié  soient  particulièrement  dé- 
clarées." 

Comment  l'intimé  aurait-il  pu  ^particulariser  ces  causes, 
lorsqu'il  s'est  donné  bien  de  garde  d'alléguer  que  le  juge 
Aylwin  nourrissait  aucune  inimitié  contre  lui  ?  S'il  l'eût 
fait  dans  cette  occasion,  il  savait  qu'il  trouvait  une  con- 
damnation, et  une  condamnation  bien  sévère,  dans  ses  pro- 
pres actes  antérieurs.  En  effet,  depuis  la  présentation  de 
sa  requête  contre  le  juge  Aylwin,  requête  repoussée  par  le 
corps  auquel  elle  avait  été  présentée,  nous  ne  comptons  pas 
moins  de  sept  procès  dans  lesquels  l'intimé,  comme  partie, 
a  eu  à  comparaître  devant  ce  tribunal,  savoir  : 

Banque  du  Peuple  et  Gugy  : — Gugy  et  Larkin  : — Gugy  et 
Hemming  : — Gugy  et  Sutherland  : — <}ore  et  Gugy  : — Daly 
et  Gugy  : — Renaud  et  Gugy  ;  c'est  la  présente  cause. 

Dans  les  six  premières  de  ces  causes,  en  ne  récusant  pas 
Phonorable  juge  Aylwin,  et  en  acceptant  son  concours  aux 
jugements  dans  celles  de  ces  causes  qui  ont  déjà  été  déci- 
dées, l'intimé  ne  proclamait-il  pas  hautement  devant  ce 
tribunal,  devant  ses  confrères  du  barreau,  devant  le  public, 
qu41  n'avait  aucune  cause  de  récusation  à  proposer  contre 
l'honorable  juge  Aylwin,  bien  moins  encore  à  raison  d'une 
prétendue  inimitié  capitale  que,  subissant  l'aberration  la 
plus  étrange,  il  nous  dit  aujourd'hui  exister  ?    Si  cette  ini- 
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mitîé  existe,  il  est  évident  qu'elle  n'existe  que  chez  l'in- 
timé ;  et  croit-il  que  nous  allons,  par  un  oubli  coupable  de 
nos  devoirs,  donner  libre  cours  à  des  sentiments  aussi  re- 
préhensibles  de  Ba  part  ?  Qu'il  se  détrompe  à  cet  égard  ; 
il  en  est  grandement  temps, 

Ce  n'est  qu'hier  que  l'intimé  a  jugé  à  propos  de  s'en- 
hardir jusqu'à  présenter  cette  requête  en  récusation.  C'était 
le  quatrième  jour  juridique  de  ce  terme  ;  et  cependant  ce 
n'est  pas  la  première  fois  que  l'intimé  a  soumis  cette  cause 
à  notre  délibéré.  Dès  le  premier  jour  de  ce  ternie,  samedi 
dernier,  il  a  fait  une  motion  sur  laquelle  nous  avons  eu  à 
prononcer.  Il  n'a  pas  été  question  de  récusation.  Le  juge 
Aylwin  a  pris  part  au  jugement.  Cependant,  *la  cause  que 
l'intimé  assigne  à  sa  récusation  lui  était  connue  alors, 
puisque  c'est  lui  qui  l'a  fait  naître.  Pourquoi  ne  l'a-t-il  pas 
proposée  samedi  dernier  ?  Assurément  un  avocat,  de  l'an- 
cienneté et  de  l'expérience  de  l'intimé,  ne  pouvait  ignorer 
que  l'ordonnance  qu'il  invoque,  porte  ce  qui  suit,  titre  24, 
article  19  :  "  Enjoignons  pareillement  aux  parties  qui  sau- 
"  ront  des  causes  de  récusation  contre  aucun  des  juges, 
"  pour  parenté,  alliance,  ou  autrement^  de  les  déclarer  et 
^'  proposer,  aussitôt  qu*elles  seront  venues  à  leur  connais" 
**  sance.  " 

L'intimé  fait  remonter  à  un  fait  qui  lui  est  exclusivement 
personnel,  Vinimitié  capitale  qu'il  dit  exister  aujourd'hui 
entre  l'Honorable  Juge  Aylwin  et  lui.  Les  mots,  inimitié 
capitale^  dont  il  se  sert,  sont  les  mots  même  de  l'article  8 
du  titre  24  de  l'ordonnance.  Or,  voici  ce  que  nous  devons 
entendre  par  ces  mots,  d'après  le  commentaire  de  JRodier 
sur  cet  article  :  "  On  peut  dire  qu'urne  inimitié  capitale  est 
**  une  inimitié  décidée,  connue,  manifestée,  occasionnée 
"  par  l'homicide  de  quelqu'un  de  nos  proches,  par  des  que- 
^^  relies,  des  affaires  d'honneur,  ou  d'un  gros  intérêt,  dont 
*^  le  ressentiment  porterait  à  saisir  les  occasions  d'attenter  à 
^^  la  vie,  à  l'honneur,  ou  aux  avantages  temporels  de  son 
*<  ennemi.  " 
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Quelque  grande  qu'ait  été  l'aberration  de  l'intinné,  elle 
ne  Ta  pas  porté  cependant  jusqu'à  se  compromettre  au  poip$ 
de  faire  aucune  assertion  de  la  sorte.  C'est  un  acte  de  pru- 
dence  qu'il  est  juste,  en  passant,  de  noter  à  son  avantage. 
Sur  quel  fondement,  sur  quelle  raison,  peut-il  donc  espérer 
que  cet  acte  étrange  de  récusation,  et  peut  être  plus 
qu'étrange,  soit  acctieiUi  ?  Il  n'y  a  qu'un  moyen  de  se 
l'expliquer.  Et  ce  moyen,  je  pense  que  l'intimé,  après 
mûre  réflexion,  nous  saura  gré  de  le  passer  sous  silence. 

^^  Inimitié  capitale,  "  dit-iL    Bien,  il  veut  absolument 
nous  faire  croire  à  l'existence   de   cette  inimitié.     Soit  ; 
mais  après  avoir  plaidé,  comme  partie  privée,  tant  de  pro- 
cès, y  inclus  le  présent,  et  avec  tant  âe  confiance,  devant 
l'Honorable  Juge  Aylwin  lui-même,  c'est  le  comble  de  l'ab- 
suidité  de  nous  demander  à  déclarer  que  cette  inimitié 
existe  chez  notre  confrère  contre  l'intimé.     Mais  puisque 
Pintimé  veut  absolument  proclamer  que  cette  inimitié  existe, 
alors  je  dois  dire,  et  je  le  dis  avec  regret,  qu'elle  n'existe,  et 
ne  peut  exister,  que  chez  lui.    Dans  ce  cas,  s'il  a  bien  voulu 
la  laisser  assoupie  pendant  quelque  temps,  au  point  même 
de  faire  croire  qu'elle  n'existait  pas,  ou  que,  si  elle  avait 
existé,  il  y  avait  eu  oubli  ou  pardon  de  prétendues  injures 
reçues,  c'était  sans  doute  pour  mieux  saisir  l'occasion,  qu'il 
croirait  la  plus  favorable,  de  faire  revivre  cette  inimitié  plus 
forte  que  jamais,  en  calculant  froidement  et  à  loisir  les 
moyens  d'en  tirer  le  meilleur  parti  possible  pour  satisfaire  à 
des  fins  que  la  justice  et  l'honnêteté  condamnent  dans  to^s 
les  temps  et  dans  tous  les  lieux.    .C'est  vraiment,  de  la  part 
de  l'intimé,  nous  présenter  le  spectacle  anti-chrétien  d'une 
inimitié  qui  doit  être  implacable  et  durer  toute  sa  vie,  dût 
l'administration  de  la  justice  être  sapée  jusque  dans  ses 
principes  les  plus  sacrés. 

Si,  malheureusement,  il  se  trouve  des  personnes  qui, 
comme  l'intimé,  croient  que  l'oubli  des  injures  ou  des  res- 
sentiments, vrais  ou  imaginaires,  n'est  pas  une  vertu,  qu'au 
contaiie,  les  ressentiments  conçus  à  tort  ou  à  droit,  doiv^it 
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dorer  toujours,  j*aime  à  croire  que  ces  personnes,  pour 
Phonneur  de  l'humanité,  ne  forment  qu'une  bien  faible 
exception,  exception  qu'il  faut  prendre  en  pitié. 

Telle,  je  regrette  de  le  dire,  me  paratt  être  la  position 
plus  qu'étrange  que  Tintimé,  peut-être  sans  le  vouloir,  s'est 
faite  devant  cette  Cour.  Une  chose  me  console  néanmoins, 
c'est  que  je  suis  convaincu  que  les  membres  du  Barreau  ne 
prendront  jamais,  pour  se  guider  en  matière  de  récusation, 
le  précédent  que  l'intimé  aurait  voulu  établir,  et  qu'ils  se 
donneront  bien  de  garde  de  présenter  à  leurs  éjlèves,  comme 
un  modèle  à  suivre,  le  procédé  de  l'intimé  en  la  présente 
occasion. 

Je  termine  en  déclarant,  selon  les  termes  de  l'Ordonnance 
et  des  auteurs  qui  Tout  commentée,  que  la  récusation  pré- 
sentée par  la  requête  de  Tintimê,  est  frivole,  injurieuse, 
impertinente  et  inadmissible,  et  doit  êtrq  déclarée  telle  par 
cette  Cour. 

BxLLEAu  et  JoLicGBXJR,  pour  l'appclaut. 

Smith,  pour  l'intimé. 


SUPERIOR   COURT.— MONTREAL. 

Before  : — Smith,  Justice. 

C  CÔTÉ  étal Plaintifs. 

Mo.  1064.  }  vs. 

(  MoRBisoN DefendofU. 


Held  :~That  the  presoription  of  five 
yesn,  under  the  fint  part  of  ihe  Slst.  sec- 
tion of  the  12ih.  Vict,  ch.  22,  appUes  to  all 
notes  due  and  payable  proTioos  to  the 
paflring  of  the  said  Statute. 


Jugé  : — Que  la  prescription  de  oinqaiifl, 
en  vertu  de  la  première  partie  de  la  Slme. 
section  de  la  12me.  Viot,  oh.  22,  s'a^ 
plique  A  tous  billets  dus  et  payables  anté- 
rieurement à  la  passation  du  dit  Statet» 


Judgment  rendered  the  30th.  April,  1858. 

The  action  was  instituted  by  the  plaintiffs,  as  heirs  of  the 
late  Pierre  Côté,  their  brother,  to  recover  the  amount  of  a 
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promissoiy  note  dated  24th.  Jaly,  18£6,  made  by  the  defen- 
danty  and  payable  to  Pierre  Côté,  or  order.  It  does  not 
appear  from  the  note  where  it  was  made,  bnt  the  declara- 
tion alleges  it  was  made  in  the  State  of  Michigan. 

Ist  plea  :  Prescription  of  five  years  generally. 

2nd.  plea  :  Prescription  of  five  years  nnder  the  12th.  Vic- 
toria, chap.  22. 

Srd.  plea  :  Prescription  under  the  laws  of  the  State  o^ 
Michigan. 

4th.  plea  :  Défense  en  fait. 

Answer  to  1st  plea,  that  the  defendants  were  bound  to 
make  oath  ;  and  2nd.,  interruption  of  prescription. 

2nd.  Answer  :  Demurrer  to  2nd.  plea,  heard  on  the  merits. 

S.  General  answers  to  the  three  exceptions. 

Smtth,  Justice  : — I  consider  the  proof  of  the  plaintiffs  as 
to  their  being  heirs  of  the  payee  of  the  note  sufficiently 
made  out  by  the  certificates  and  proof  of  record. 

The  plea  of  prescription  to  the  note  mentioned  in  the 
declaration  under  the  12th.  Vict.,  ch.  22,  is  well  founded. 

llie  casea  of  Fisher  vs.  Russell,  and  Wing  vs.  Wing  (1), 
were  referred  to  at  the  argument,  but  these  cases  are  not 
analogous  to  the  case  now  before  the  Court.  In  Fisher  vs. 
Russell,  the  notes  and  bills  to  which  it  was  sought  to  apply 
the  plea  of  prescription,  were  dated  in  1835,  and  were  due 
and  payable  long  before  the  Act  of  1849  ;  but  the  action 
was  brought  in  1851,  before  the  expiration  of  five  years 
from  the  time  the  Act  of  1849  came  into  force.  In  that  case, 
I  held  that  the  Act  S4th.  Geo.  Ill  was  repealed,  and  that  the 
Statute  of  1849,  was  not  applicable  to  the  case.  To  that 
opinion  I  still  adhere.  Had  the  five  years  elapsed  aAer  the 
passing  of  the  12th.  Vict  before  the  action  was  brought,  the 


(1)  4L,O.Bap^iip.237,  261. 
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first  part  of  the  Slst.  section  of  the  Statute  of  1849  would 
have  applied. 

The  same  doctrine  was  held  in  Wing  vs.  Wing,  but  in 
that  case  also,  five  years  had  not  elapsed  since  the  Statute 
of  1849  came  into  force,  the  note  in  that  case  being  dated 
in  December,  1845,  and  the  judgment  was  to  the  effect  that 
there  was  no  law  in  existence  by  which  the  defendant  could 
invoke  the  prescription  of  five  years. 

In  the  present  case  the  note  is  dated  in  1826,  and  the 
action  was  brought  in  December,  1856.  The  Statute  of 
1849  is  therefore  applicable  to  the  case,  and  the  plea  of 
prescription  under  it  must  be  maintained,  and  the  plaintiffs' 
action  dismissed. 

Judgment  : — ^^  Considering  that  the  said  defendant  bath 
^  established  that  more  than  five  years  have  elapsed  between 
"  the  bringing  of  the  present  action,  and  the  day  on  which 
"  the  12th.  Victoria,  ch,  22,  became  law  and  in  force  in 
^^  this  Province,  and  that  the  promissory  note  sued  on  by 
^  the  said  plaintiffs,  ès-qucUitéSj  was,  at  the  time  of  the  insti* 
^^  tution  of  the  present  action,  by  force  of  the  said  Statute 
"  12th.  Victoria,  ch.  22,  prescribed  in  law,  the  said  pro- 
**  missory  note  being  due  and  exigible  at  and  before  the 
'^  time  of  the  passing  of  the  said  law,  and  the  action  of 
^<  the  plaintiffs  in  this  behalf  bamd.  And  further  consi- 
^'  dering  that  the  said  plaintiffs  have  failed  to  establish  by 
^  legal  and  sufficient  evidence  that  the  said  prescription,  so 
^\  set  up  as  a  bar  to  the  said  action,  was  in  any  way  intei^ 
"  rnpted,  by  reason  of  which,  and  by  force  of  law,  the  action 
"  of  the  said  plaintiff"  could  be  maintained,  or  by  reason  of 
'^  which  the  conclusions  of  the  said  defendant  in  his  said 
^^  plea  of  prescription,  secondly  pleaded,  should  not  be 
"  granted,  the  Court  doth  maintain  the  said  plea  of  prescrip- 
"  tion,  and  doth  dismiss  the  said  action,  with  costs.  " 

DouTRB  and  D'Aoust,  for  plaintiffs. 

Stuart,  Henry,  for  defendant. 
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SUPERIOR  COURT.— MONTREAL. 

Before  : — Smith,  Justice. 

No.  1669. — Ex  Parte  Ledoux For  Certiorari, 


Held  : — ^That  a  eonyiotion  by  the  Be* 
oorder  of  Monteeal  for  a  penalty  for  con- 
itmetinc  a  wooden  building  within  the 
dty  limits,  contrary  to  a  By-Law  of  the 
Corporation,  will  be  qaashed,  no  notes  of 
eridence  baring  been  transmitted  to  the 
Goart  above  to  shew  whether  the  appU- 
cut  fell  within  the  prorislonB  of  the  By-- 
Law  as  being  a  proprietor,  or  whether, 
IS  sworn  to  in  his  affidavit,  he  was  me- 
rsly  a  workman'  employed  by  the  pro- 
pneter. 


Jugé  :-«Qn'ane  oonviction  par  le  Re- 
corder de  la  cité  de  Montréal,  pour  one 
pénalité  pour  avoir  érigé  nne  bâtisse  en 
bois  dans  les  limites  de  la  dite  cité,  en 
contravention  à  un  règlement  de  la  Cor- 
poration, sera  annnlée,  qtia^ud^  an- 
cones  notes  du  témoignage  n'ayant  été 
transmises  an  tribunal  supérieur  pour 
constater  que  le  requérant  tombait  sous 
l'opération  du  règlement,  comme  proprié- 
taire, ou  s!,  tel  qu'allégué  dans  son  affida- 
vit, il  était  seulement  nn  ouvrier  em- 
ployé par  le  propriétaire. 


Judgment  rendered  the  27th.  March,  1858. 

In  this  case,  the  applicant  was  condemned  by  the  Re- 
eorder  of  Montreal  to  pay  a  penalty  of  five  pounds,  and  to 
imprisonment  for  one  hour,  for  having  "  constructed  a  wooden 
"  building  of  one  stçry  high,  over  the  foundation  of  an  ice 
"  house  being  about  eight  feet  in  height,  situated  &c.  con- 
^  trary  to  the  By-Law  of  the  Corporation,  No. 


Smith,  Justice  : — The  applicant  states  positively,  in  his 
affidavit,  that  he  appeared  by  counsel  in  the  Recorder's 
Court,  and  pleaded  that  he  only  acted  under  the  orders  of 
the  proprtetor  of  the  lot,  and  as  ah  ouvrier.  This  has 
several  times  been  held  in  this  Court,  to  be  a  sufficient  de- 
fence ;  but  how  is  the  Court  to  know  what  took  place  at 
the  trial?  The  Recorder  sends  up  no  notes  of  evidence, 
and  thinks  himself  justified  under  a  clause  in  the  Act  in- 
cori,orating  the  city,  in  not  taking  any  notes  of  evidence. 
This  has  been  remarked  upon  more  than  once  by  this  Court. 
How  long  shall  such  a  system  be  continued,  destructive  as 
it  must  be,  of  the  best  interests  of  the  community  ?  The 
plain  inference  is,  that  the  Recorder  wishes  his  Court  to  be 
independent  of  all  other  tribunals,  that  he  may  decide  as  he 
pleases.  What  is  to  be  done  in  this  case  ?  If  the  defendant 
ivas  proprietor  of  the  lot,  the  Court  below  had  jurisdiction 
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over  him  under  the  By-Law,  but  otherwise  it  had  not. 
I  think  myself  justified  in  quashing  the  conviction  with  costs. 
Conviction  quashed. 

LoRANOER  and  Pominyillx,  for  applicant. 


SUPERIOR  COURT.— MONTREAL. 

Before: — Shfth,  Justice. 

(  Freligh Plaintiff. 

No.  1208.  ]  vs. 

(  Sktmour Défendant. 


Held:— That  an  opporition  eannot  be 
matntaiiwd  on  the  ground  that  the  bailiff 
making  the  aeiiore  was  not  a  ■heriff*8 
bailiffi  the  writ  of  ezeoaUon  haying  been 
delivered  to  him  by  the  sheriff. 


Jugé: — Qn'nne  oppositioD  fondée  tnr 
oe  que  I'hnisBier  faisant  la  saisie  n'est  pas 
nn  huissier  da  sheriff,  ne  peat  être  mau- 
tenue,  fe  writ  d'ezéoation  ayant  été  re- 
mis à  tel  huissier  par  le  shérif. 


Judgment  rendered  the  £7th.  Februaiy,  1858. 

Smith,  Justice  : — In  this  case  a  writ  of  execution  issued 
against  the  plaintijS*  for  costs,  and  an  opposition  was  filed 
by  her  to  the  sale  of  the  moveables  seized.  The  grounds 
relied  on  at  the  argument  were,  that  the  bailiff  who  made 
the  seizure,  was  not  a  sheriff's  bailiff,  that  none  but  the 
sheriff,  or  his  deputy,  or  a  bailiff  named  by  the  sheriff,  could 
execute  the  writ,  and  because  the  bailiff  had  styled  himself 
a  bailiff  of  the  Superior  Court,  and  as  such,  had  no  quality 
to  seize. 

The  opposition  is  manifestly  unfounded.  It  is  admitted 
upon  the  record  that  the  warrant  was  delivered  to  the  bailiff 
by  the  sheriff,  and  the  sheriff  has  adopted  his  acts,  and  made 
his  return  accordingly  to  the  Court.  The  opposition  must 
be  dismissed. 

Judgment  dismissing  opposition  with  costs. 

V    Robertson,  A.  and  O.,  for  plaintiff. 

Cross  and  Bahgroft,  for  opposant 
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^^^^Ef^À^pJ^^^^^'  \  I^ISTRICT  DE  MONTRÉAL. 

Présents  : — Sir  L.  H.  LaFontaink,  Baronnet,  Juge  en  Chef, 
Atlwin,  Dut  al  et  Gabon,  Juges. 

C  Languedoc  et  ux Appelants. 

\  et 

(  Laviolstte Intimé. 


Jugé  :— lo.  Qu'un  mariage  eélébié  aux 
Êtoti-Unifl  aoire  deux  peraonnM  ayant 
leur  domioito  dans  lo  Bas-Canada,  et  dont 
l'uM  (la  femme)  itait  minenre  et  n'arait 
pu  le  oonBentement  de  son  tuteur,  ast 
▼liable,  et  emporte  communauté  de  bieni. 

2o.  Qu'un  contrat  de  mariage  lubeé- 
(juent,  fait  dans  le  Baa-Canada,  du  con- 
itntement  et  en  la  présence  du  tuteur, 
stipulant,  pour  sa  mineure,  séparation  de 
biess,  et  buItI  d'une  célébration  en  fkce 
de  l'église,  ne  peut  avoir  d'elfet  ;  et  que 
cette  nallité  peut  être  invoquée  par  le  tu- 
teur lui-même  sur  une  action  en  reddition 
de  oompte  portée  contre  lui  par  la  mi- 
neure oomme  séparée  de  biens  d'avec  son 
ueri,  ce  dernier  étant  débiteur  personnel 
du  dit  tuteur. 


Held: — lo.That  a- marriage  contracte^ 
in  the  United  States  between  two  parties 
having  their  domioil  in  Lower  Canada, 
though  one  of  them  (the  wife)  was  a  miner 
and  nad  not  the  consent  of  her  tutor,  Is 
valid  in  law,  and  that  under  sueh  mar- 
riage, community  of  property  is  created. 

2o.  That  subsequent  articles  or  cove- 
nants of  marriage,  executed  in  Lower 
Canada,  with  the  consent  and  in  the 
presence  of  the  tutor,  actinv  for  and  in 
the  name  of  his  pupil  and  stipulating 
separation  de  bienSj  and  followed,  by  a 
marriage  duly  solemnised,  can  have  no 
effect  ;  and  that  such  nullity  may  be  op- 
posed by  the  tutor  himself,  in  an  action  en 
reddition  de  compte  against  him  by  the 
minor  separated  as  to  property  from  her 
husband,  who  wss  personalîy  indebted  to 
the  said  tutor. 


Jugement  rendu  le  4  Mars,  1858. 


Le  25  septembre  1849,  les  appelants,  Languedoc  et  L.  A. 
A.  Beaudry,  alors  mineure,  se  rendent  à  Champlain,  dans 
l'état  de  Ne w- York,  et  là,  devant  un  juge  de  Paix,  sont  con? 
joints  en  mariage  et  reviennent  de  suite  dans  le  Bas-Canada, 
où  tous  deux  avaient  leur  domicile. 

Le  23  octobre  suivant,  par  acte  devant  Lanctot  et  son  con- 
frère, notaires,  le  dit  George  Languedoc  et  rappelante,  agis- 
sant au  dit  acte  par  l'intimé,  son  tuteur,  stipulant  pour  et  au 
nom  de  sa  pupille,  firent  des  accords  et  conventions  de  ma- 
riage, par  lesquels  il  fut  entre  autres  choses  stipulé  que  les 
époux  seraient  séparés  de  biens  ;  et  le  27  Oct.,  il  fut 
célébré  un  mariage  devant  le  curé  de  la  paroisse  où  rési- 
dait l'épouse. 
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Subsêqaemment  les  appelants  intentèrent  une  action  con- 
tre Pintimê  en  reddition  de  compte  de  la  gestion  et  admi- 
nistration qu'il  avait  eue  des  biens  de  la  dite  appelante, 
qui,  dans  sa  déclaration,  se  qualifie  de  femme  séparée  de 
biens,  invoquant  comme  seul  mariage  legal  celui  qui  avait 
été  célébré  le  27  octobre,  1849. 

C'est  sur  ce  point  qu'à  roulé  la  contestation  en  la  cause  ; 
l'intimé  ayant  plaidé  que  le  contrat  de  mariage  du  2S  Oct., 
et  la  célébration  du  mariage  du  27  étaient  nuls,  les  appe- 
lants ayant  été  légalement  mariés  dès  le  25  Sept.,  1849,  à 
Cbamplain,  comme  susdit,  ce  mariage  y  ayant  été  célébré 
suivant  les  lois  en  force  en  cet  état,  l'intimé  alléguant  de- 
plus  qu'il  avait  intérêt  à  faire  cette  contestation,  en  autant 
que  l'appelant  lui  était  personnellement  endetté  en  une 
somme  considérable,  et  que  ce  dernier  se  mariant  ainsi  à 
Cbamplain,  étant  domicilié  dans  le  Bas-Canada,  ce  mariage 
avait  suivant  nos  lois  créé  une  communauté  de  biens  entre 
Languedoc  et  sa  femme,  donnant  ainsi  lieu  à  conpensa- 
tion  ;  que  l'action  de  l'appelante  comme  séparée  de  biens 
ne  pouvait  conséquemment  pas  être  maintenue. 

Le  30  mai,  1857.  La  Cour  Supérieure,  à  Montréal, 
rendit  le  jugement  suivant  : 

"  Considering  that  the  plaintiffs  have  failed  to  shew  that 
^^  by  reason  of  the  pretended  contract  of  marriage  in  the  said 
^^  declaration  set  forth,  and  alleged  to  have  been  executed 
"  on  the  23rd  Oct.,  1849,  or  by  reason  of  any  other  matter 
^^  or  thing  in  the  said  declaration  alleged,  and  by  law,  any 
^^  separation  as  to  property,  {séparation  de  biens)^  between 
<^  the  said  L.  A.  A.  Beaudry,  one  of  the  plaintiffs,  and  the 
(c  said  6.  Languedoc,  the  other  of  the  plaintifE»,  was  at  any 
<^  time  before  the  institution  of  this*  action,  established  or 
^<  did  subsist,  or  that  she  the  said  plaintiff  was  entitled  to 
*^  the  separate  enjoyment  and  administration  of  her  property 
'^  and  estate,  in  as  much  as  the  plaintiff,  long  before  the 
<<  execution  of  the  said  pretended  contract  of  marriage,  that 
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"  is  to  say,  on  the  25th  Sept.,  1849,  had  contracted  and  been 
'^  coQJoiaed  in  lawful  marriage  at  Charaplain,  in  the  State  . 
"  of  New  York,  one  of  the  United  States  of  America,  ac- 
"  cording  to  the  laws  in  force  in  that  state,  and  by  reason  of 
^  the  said  marriage,  of  the  âSth  Sept.,  1849,  and  under  and 
"  by  virtue  of  the  laws  in  force  in  Lower  Canada,  where  the 
"  plaintiffs  for  a  long  time  before  had  been  and  then  were, 
"  and  ever  since  have  been,  resident  and  domiciled,  a  com- 
{*  munity  of  property,  communauté  de  bienSj  was  established 
"  and  doth  subsist  by  and  between  the  said  George  Lan- 
"  guedoc  and  L.  A.  A,  Beaudry,  his  wife.  And  considering 
^' that  the  defendant  hath  alleged  and  proved  that  he  had 
^*  an  interest  and  right,  by  law,  to  except  to,  and  contest  the 
"  validity  and  legal  effect  of  the  said  pretended  contract  of 
"  marriage,  and  that  by  reason  of  the  premises,  and  by  law> 
^'  the  action  of  the  plaintiffs,  founded  upon  the  said  pretended 
"  contract  of  marriage,  and  more  especially  upon  the  clause 
^*  and  stipulation  of  separation  as  to  property,  séparation  de 
*^  bienSj  therein  contained,  ought  not  to  be  maintained  in  the 
^  manner  and  form  in  which  the  siaime  has  been  instituted  ; 
^'  maintaining  the  exception  of  the  defendant,  in  this  cause 
"  pleaded,  doth  dismiss  the  action  of  the  plaintiffs  with  costs, 
'^  reserving  to  the  plaintiffs,such  recourse  as,  by  law,  they  may 
^^  be  entitled  to,  (M .  le  juge  Chabot  différant  d'opinion)." 

De  ce  jugement  appel  fut  interjeté,  les  appelants  soute- 
nant, lo.  Que  la  présence  seule  de  l'intimé  au  contrat  de 
mariage  était  suffisante  pour  faire  repousser  son  excep- 
tion (1).  Que  dans  le  cas  actuel,  ce  n'est  pas  la  loi  du 
lien  où  le  mariage  a  été  célébré,  mais  celle  du  domicile  des 
parties  qui  doit  déterminer  la  validité  ou  invalidité  du  ma- 
riage fait  à  Champlain,  (2)  et  que  d'après  les  lois  du  Bas- 
Ci)  Autoriiég  diéei  par  let  appoUnts  : 

Liniet,  lettre  N.,  no.  o: — Lemerle,  Fins  de  non  recevoir,  pp.  192  et  «aiTantee. 
(2)  Fœlix,  Droit  International,  nos.  86,  67  et  88  :— Looré,  Disciuiion  du  Tit,  6  da 
Code  CivU,  Bzpoaé  dee  motifi  :— Pothier,  Oont.  de  Mariage,  noi  22P,  326,  326,  327, 
333  et  363  :— Ooehtn,  toi.  1,  p.  1 89  :  vol.  2,  pp.  42,  46, 47,  642  et  snirantes  :-Heriin, 
Sepert^  Tbo.  Domie&e  :— Toollier,  toI.  1,  no.  626  :— Code  Ciril,  Art  170  :— Storr 
OoBflietofliBWt,  ll87etU7i-lBiirge,  Colonial  Laws,  p.  199  :— 3  Martin'i  Be> 
perti,p.60. 


260 

Canada  tel  mariage  était  sans  valeur  quant    aux  efiet» 

civils  (1)- 

L'intimé  soutenait  de  son  côté  que  le  mariage  célébré  à 
Champlain  avait  tous  ses  effets  en  Canada,  comme  s'il  eût 
été  contracté  par  des  domiciliés  du  lieu  ;  (2)  que  le  tuteur 
ne  pouvait,  par  sa  présence  au  contrat  de  mariage,  lui  don- 
ner une  validité  qu'il  n'avait  pas  ;  (3)  Que  les  époux  ne 
pouvaient  opposer  la  nullité  du  premier  mariage  célébré 
à  Champlain  (4)  ;  et  qu'ils  auraient  dû  obtenir  préalable- 
ment un  jugement  mettant  ce  premier  mariage  au  néant  (5}. 

Ayi-win,  Juge,  dissentienie  : — L'appelante  en  cette. cause» 
mineure  de  17  ans,  et  sous  la  puissance  de  l'intimé,  qui 
était  marié  à  la  mère  de  l'appelante,  s'échappe  du  domicile 
de  son  tuteur,  passe  la  ligne,  et  fait  avec  l'appelant  la  céré- 
monie du  mariage,  puis  tous  deux  reviennent  en  Canada. 
Un  mois  après,  des  conventions  matrimoniales  ont  lieu,  et 
prenant  le  contrepied  de  la  farce  jouée  aux  Etats-Unis,  on 
procède  convenablement  au  mariage,  qui  est  précédé  d'un 
contrat  auquel  était  présent  l'intimé  tenant  la  place  de  père 
et  donnant  sa  sanction.  Plus  tard,  il  est  appelé  à  rendre 
compte  à  cette  mineure  de  l'administration  qu'il  à  eue  de 
ses  biens  ;  il  en  vend  deux  qui  sont  impugnés  d'inexacti- 
tude, ensorte  que  les  appelants  sont  obligés  de  se  pourvoir 
en  justice,  et  de  là  la  présente  action  portée  par  les  appc- 


(1)  Poihier,  Mariage,  noi.  69,  149,  349,  355  et  229  :— Ouyot,  Repert,  vbo.  Ma- 
riage, ppv  36Sei  366  :— Dnranton,  nos.  327  et  238  :->D9iiiolouibe,  no.  223,  3e  alÎQea  .* 
no.  226,  pp. .344  et  348:r-MerUn  Bepert^vbo.  B«ligionaaûe,  66. 

(2i  Autorités  de  l'intimé  : 

Fœlix,  noi.  11  a  16  ;.  no.  49,  ^  SSt— Story,  Conflict  of  Laws,  nos  7^,  60;  p.  117^ 
notes,  §  124  :— Code  Matrimonial,  Leridan.  p.  769  : — Leprestre,  Mariai^es  Clandes- 
tins, pp.  810  et  soir.,  380,  3S0  :  — Pothiar,  lUriage.  nes.  326, 336, 324, 337.-16  Vie , 
eh.  198  :~I>ease  et  Mcintosh,  Bane  de  la  Reine,  en  appel  : — 19  Merlin,  Repert.,  p. 
480:— Lemerie,p.299:— 1  BonllenoU,  pp.  800-2  .—-Gnyot,  Report,  rbo.  Contre- 
lettre  :— Grand  Com.  de  Ferrière,  toL  3,  sur  art.  282  .«--Chitty,  Oonlliot  of  Lawi  pp» 
180,  182. 

(3)  Lemerle,  pp.  392-6. 

(4)  Pothier,  Manage,  nos.  323, 333  et  324 

(5)  ArrèU  de  Baràet,.  toI.  2,  arrftt  da  17  join,  1638  :— Merlin,  Repert,  Tbo. 
Mariage,  sect  6  S  1  :r-PoUiier,  Mariage,  no.  229  :— Bouijoo.  toI.  1,  p.  14,  seot  16:— 
Feyret,  de  TAbos,  yol.  Lpp.  416-7  .—Jouet,  Bibliothèque  des  Arrêts,  p.  476,  vbo. 
Mariage  :— Cochin» toI.  El  pi. 468  :— Barge  Col.  Laws,  pp.  192-4  :— BeToe  Btrangè» 
et  Française,  1841,  p.  433. 
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lante,  et  dans  laquelle  ils  n^invoqnent  que  le  mariage  célé- 
bré en  «econd  lieu. 

Quelle  défense  fait  Lavioiette  ?  Il  oppose  une  fin  de  non 
recevoir  dans  laquelle  il  admet  bien  que  le  mariage  allégué 
à  en  lieu  en  efiet,  mais  quMl  est  nul  en  autant  qu'un  autre 
mariage  avait  été  consommé  avant.  Et  ce  n'est  pas  là  une 
subtilité  dit-il,  car  le  mari  me  doit  £2000,  et  j'ai  intérêt  à  ce 
qu'il  y  ait  communauté  de  biens  entre  les  appelants  ;  et 
quoique  j'aie  été  le  gardien  des  intérêts  de  la  mineure, 
j'entends  me  faire  payer  à  ses  dépens,  des  créances  que  j^ai 
contre  son  mari.  Il  conclut  à  ce  que  le  mariage  allégué 
dans  la  déclaration  soit  déclaré  nul,  et  que  Taction  soit  dé- 
boutée avec  dépens. 

En  supposant  la  prétention  de  Pintimé  bien  fondée  l'ac- 
tion ne  devait  pas  être  déboutée,  le  mariage  étant  admis, 
mais  l'intimé  devait  rendre  compte  sauf  à  compenser.  La 
qualité  essentielle  des  appelants  pour  porter  l'action,  était 
celle  de  mari  et  femme  ;  cette  qualité  existait  indépendam- 
ment de  la  forme  du  contrat,  et  cependant,  la  Cour  infé- 
rieure à  renvoyé  l'action  sans  adjuger  sur  la  matière  mise 
en  question  par  cette  action.  Cette  eîreonstance  seule  suffi- 
rait pour  faire  renverser  le  jugement  de  la  cour  inférieure, 
carie  seul  jugement  qu'elle  pouvait,  et  qu'elle  devait,  rendre 
était  d^oblîger  Pintimé  à  rendre  compte.  Mais  il  y  a  une 
autre  question  à  juger,  c'est  de  savoir  quelle  est  la  valeur 
des  mariages  contractés  comme  celui  qui  est  allégué  par 
Pintimé.  On  ne  doit  certainement  pas  les  envisager  ici 
comme  en  Angleterre,  mais  les  juger  suivant  les  lois  du 
Bas-Canada  qui  diflièrent  des  lois  d'Angleterre.  En  effet, 
la  légitimation  par  mariage  subséquent,  qui  a  lieu  ici,  n'est 
pas  reconnue  en  Angleterre,  et  les  mariages  de  Gretna  Green, 
tolérés  en  Angleterre,  ne  pourraient  valoir  ici.  Burge  (1) 
donne  comme  une  règle  que  le  mariage  est  régi  par  le  do- 
micile d'origine.     Nous  n'avons  pas  d'autre  règle  ici.     Il 


(1)  Colonial  La«r. 
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existe  une  autre  règle  sur  le  contiaent  d'Europe  qui  est  in- 
connue en  Angleterre,  et  qui  frappe  de  nullité  tout  mariage 
contracté  en  fraude  des  lois  de  son  pays,  voyez  Huberus  ; 
Pothier  ;  Voët  ;  Burgundus  ;  Bowyer's  Public  Law  ; 
Wbeaton's  Elements  of  International  Law. 

Comment  cette  cause  doit-elle  être  décidée  sous  la  loi  du 
Bas-Canada  ?  Les  appelants  étaient  tenus  de  célébrer  leur 
mariage  devant  leur  propre  curé.  Sous  Pancien  droit  fran- 
çais on  trouve  une  foule  de  cas  où  les  Cours  ont  prononcé 
la  nullité  absolue  de  mariages  célébrés  devant  un  autre  que 
le  curé  des  époux  (1),  Je  ne  puis  comprendre  qu'une 
mineure,  allant  aux  États-Unis,  et  y  séjournant  une  demie 
heure,  puisse,  par  là,  se  soi^straire  aux  lois  de  ce  pays, 
et  s'allier  ainsi  à  un  homme  sans  aveu,  et  le  faire  entrer 
ainsi  dans  une  famille  qui  jamais  n'aurait  voulu  l'admettre. 
Il  aurait  fallu,  dit-on,  faire  déclarer  nul  le  premier  mariage. 
— Mais  comment  s'y  serait-on  pris  ?  En  France  on  pro- 
cédait par  l'appel  comme  d'abus  ;  dans  le  cas  actuel  ceci 
ne  pourrait  avoir  lieu,  et  je  ne  vois  pas  comment  on  aurait 
pu  procéder,  nonobstant  le  cas  cité  de  M.  DeRouville,  rap- 
porté à  la  page  40  des  jugements  du  Conseil  Supérieur, 
en  date  du  12  juin  1741. 

Je  suis  convaincu  que  l'acte  fait  aux  États-Unis,  était  fait 
en  fraude  de  nos  lois,  et  que  lorsqu'on  en  appelle  aux  lois 
étrangères,  ce  doit  être  à  condition  qu'elles  ne  soient  con- 
traires ni  aux  nôtres  ni  aux  bonnes  mœurs. 

Il  y  a  un  trait  remarquable  dans  la  réponse  que  fait  l'in- 
timé à  l'allégation  de  sa  connivence  et  coopération  au 
second  mariage.  Il  dit  qu'il  ne  s'est  jamais  opposé  au 
premier  mariage,  et  ne  l'a  jamais  contesté  ;  et  qu'il  n'a 
signé  l'acte  et  les  stipulations  du  second  mariage  que  pour 
faire  plaisir  aux  appelants.  Je  n*hésite  pas  à  dire  qu'il  n'y 
a  jamais  eu  pareil  exemple  de  cynisme.     Quoi,  un  tuteur. 


(l)  8  Poulain  DuPsrc,  no.  111,  p.  340  :— Gharondu  le.  ch. 
160  :— 1  Cochin,  pp.  157  et  154,  et  l'art  du  Code.  "^ 


3,  p.  181,  et  ch.  1,  p. 


263 

qui  a  prêté  serment  de  veiller  aux  intérêts  de  la  pupille  qui 
lai  est  confiée,  ne  craint  pas  de  dire  qu'il  lui  est  loisible  de 
iÎBLire  déclarer  nul  le  mariage  de  cette  pupille,  mais  que  si 
ses  propres  intérêts  peuvent  en  être  affectés,  il  ne  le  fera 
pas  ?  Ce  procédé  est  une  insulte  jetée  à  la  face  de  la  jus- 
tice. C'est  pour  ainsi  dire  un  vol  commis  au  détriment  de 
sa  pupille.  Oui,  il  avait  droit  de  démander  la  nullité  de 
ce  mariage,  mais  seulement  dans  l'intérêt  de  la  mineure,  et 
non  autrement,  et  il  ne  pouvait  invoquer  Tabsence  de  cette 
demande  en  nullité  pour  toucher,  sur  les  biens  de  celle  qu'il 
devait  protéger,  une  somme  aussi  considérable  que  celle 
qu'il  réclame  aujourd'hui. 

Cette  demande  en  nullité  devait  être  portée  dans  l'intérêt 
exclusif  de  la  demanderesse  ;  c'était  l'intérêt  de  sa  pu- 
pille qu'il  aurait  dû  voir  à  conserver  lui  même.  L'acte  de 
conventions  matrimoniales  qu'il  a  signé  doit  être  regardé 
comme  une  transaction,  c'est  le  meilleur  jugement  que  l'ap- 
pelante pouvait  avoir.  La  règle  qui  veut  que  les  conven- 
tions de  mariage  précèdent  la  célébration  n'est  pas  absolue  ; 
il  y  a  des  cas  d'exception  où  la  partie  peut  être  relevée  pour 
cause  de  lésion,  et  elle  a  dix  ans  à  compter  du  jour  de  sa 
majorité  pour  se  pourvoir  (1).  Mais  celui  qui,  comme  l'in- 
timé dans  le  cas  actuel,  aura  'signé  l'acte,  pourra-t-il  de- 
mander d'être  soustrait  aux  conséquences  d'une  fausseté 
qu'il  a  signée  ?  Non  certainement.  J'aurais,  pour  ma 
part,  renversé  le  jugement  dont  est  appel  ici,  ordonné  à  l'in- 
timé de  rendre  compte,  et  repoussé  toute  tentative  de  l'in- 
timé de  compenser  le  reliquat  de  compte  par  le  moyen  des 
créances  qu'il  avait  contre  le  mari. 

Sir  L.  h.  La  Fontaine,  Baronnet,  Juge-en-Chef  : — Il  ne 
s'agit  pas  ici  de  reliquat  de  compte,  ni  de  savoir  s'il  y  a  lieu  à 
compensation.  La  seule  question  que  nous  ayons  à  juger, 
est  de  savoir  si  le  mariage  célébré  aux  États-Unis  par  des 
personnes  domiciliées  dans  le  Bas-Canada  esl  nul  ou  non. 

(1)  TropIoDg,  Contrat  de  Mariage,  nos.  237,  228  et  288  :->Dallox,  année  1830, 
2in«.  partie. 
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La  doctrine  que  le  mariage,  pour  être  valide,  doit  être  cé- 
lébré devant  le  propre  curé,  si  elle  était  admise,  devrait 
s^appliquer  aux  majeurs  comme  aux  mineurs,  et  si  le  ma- 
riage célébré  autrement  était  radicalement  nul,  nous  aurions 
dû  le  dire  dans  la  cause  de  Laroque  et  Micbon  ;  cependant 
la  Cour  a,  dans  cette  dernière  cause,  été  d'opinion  que  le 
mariage  était  valable.  L'intérêt  des  nations  chrétiennes 
est  de  reconnaître  et  valider  les  mariages.  Quant  à  Tauto- 
rité  de  Troplong,  qui  a  été  citée,  elle  ne  s^applique  qu'aux 
dispositions  du  code  civil,  et  nullement  à  l'ancien  droit. 
Je  dis  que  si  le  défaut  d'autorisation  n^entraine  pas  la  nul- 
lité, l'absence  du  curé  ne  peut  avoir  plus  d'effet. 

Mais  nos  lois  prononcent-elles,  en  ce  cas,  la  nullité  ab- 
solue du  mariage  ?  Les  anciens  auteurs  le  reconnaissent 
valable  en  thèse  générale  ;  cependant  la  nullité  peut  en 
être  demandée  par  le  père,  la  mère,  le  tuteur  ou  curateur,  et, 
sur  appel,  tels  mariages  pouvaient  être  déclarés  abusifs  et 
nuls  (1).  SUl  faut  juger  que  le  mariage  fait  hors  de  la  pré- 
sence du  propre  curé  est  nul,  que  de  mariage  en  ce  pays 
qui  se  trouveront  sans  effet.  Le  contrat  de  mariage  est  du 
droit  des  gens,  et  on  doit  l'admettre  lorsqu'il  est  contracté 
suivant  l'usage  du  lieu  où  il  est  célébré  ;  c^est  ainsi  qu'on 
admet  les  mariages  faits  chez  les  sauvages,  quoique  dé- 
pourvus des  formalités  prescrites  par  nos  lois.  Mais  on  dit 
que  le  mariage  aux  États-Unis  a  été  fait  en  fraude  de  la  loi 
du  pays.  Je  ne  vois  pas  comment.  Si  ce  mariage  eût  eu 
lieu  au  pays  il  aurait  été  également  frauduleux.  Ce  n'est 
pas  parce  qu'il  a  été  contracté  à  l'étranger,  mais  seulement 
parce  qu'il  l'a  été  sans  le  consentement  du  tuteur,  que  la 
nullité  en  pourrait-être  demandée,  et  par  le  tuteur  seul.  Les 
demandeurs  ne  se  trouvent  dans  aucun  des  cas  où  la  loi 
leur  permettrait  de  le  faire.  En  l'absence  des  père  et  mère 
qui  sont  décédés,  le  tuteur  aurait  pu  la  demander  ;  mais, 
loin  de  là,  il  en  réclame  le  maintien.  Je  ne  prononce  au- 
cune opinion  sur  la  demande  qui  en  serait  faite  par  une  per- 
il; Ord  de  Bloit  ^-B»^det,  Orf.  da  17  juin  1738. 
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sonne  de  compétence,  non  plus  que  sur  celle  de  savoir  si 
en  déclarant  le  mariage  aux  Etats-Unis  valable,  les  Cours 
ne  doivent  pas  venir  au  secours  des  mineurs.  Nous  adju- 
geons seulement  sur  la  contestation  telle  que  soulevée,  en 
.confirmant  le  jugement  de  la  Cour  de  première  instance. 

Caron,  Juge  : — Les  questions  que  nous  avons  à  juger 
se  réduisent  à  deux,  savoir  :  le  mariage  invoqué  dans  la 
déclaration  des  demandeurs  en  Cour  Inférieure  est-il  va- 
lable, et  l'intimé  pouvait-il,  lui,  invoquer  sa  nullité  dans 
Paction  portée  contre  lui. 

Si  la  première  question  était  posée  par  le  père  ou  la 
mère,  je  serais  à  peu  près  décidé  à  dire  que  le  mariage 
pourrait  être  mis  de  côté,  comme  fait  pour  éluder  la  loi,  et 
conséquemment  nul,  et  que  les  tribunaux  ont  droit  de  pro- 
noncer cette  nullité.  Je  suis  d'avis,  avec  le  juge-en-chef, 
que  l'absence  du  curé  ne  rend  pas  le  mariage  radicalement 
nul.  Mais  ces  nullités  ne  peuvent  être  opposées  par  les 
collatéraux.  Je  pense  également  que  des  mariages  con- 
tractées au  pays  dans  les  mêmes  conditions,  ne  pourraient 
être  déclarés  nuls. 

Il  y  a  une  anomalie  en  cette  cause  ;  c'est  que  ce  sont  les 
époux  eux-mêmes  qui  réclament  la  nullité  du  mariage, 
pendant  que  le  tuteur,  dont  les  droits  ont  été  violés,  ne  la 
demande  pas. 

Mais,  admettant  la  validité  du  premier  mariage,  sera-t-il 
permis  à  l'intimé  d'invoquer,  comme  il  l'a  fait,  la  nullité 
du  second  mariage,  le  seul  qui  soit  allégué  dans  la  décla- 
ration des  demandeurs  ?  J'avoue  que  la  conduite  de  l'in- 
timé ne  mérite  pas  l'approbation  ;  mais  ici  nous  n'avons  pas 
à  prononcer  sur  cette  conduite  et  sur  la  punition  due  à  ce 
tuteur,  cette  question  viendra  lorsque  le  jugement  sera 
rendu. 

Si  les  demandeurs  se  trouvent  dans  l'embarras,  c'est 
qu'ils  y  ont  donné  occasion.    Le  contrat  de  mariage  qu'ils 
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ont  allégués  étant  nul  à  Tégaid  des  tiers,  comme  ayant 
été  fait  postérieurement  an  mariage  célébré  aux  Etats-Unis, 
pourra-t-il  être  invoqué  contre  l'intimé  ?  c'est  encore  là  une 
question  que  nous  ne  sommes  pas  appelés  à  juger  aujour- 
d'hui ;  mais  je  dois  dire  qu'il  y  a  des  cas  où  cela  se  pour- 
rait. 

Jugement  du  tribunal  de  première  instance  confirmé, 
"  considérant  qu'il  n'y  a  pas  mal  jugé  dans  le  jugement  dont 
"  est  appel.  " 

Cherrier,  Dorion  et  Dorion,  pour  les  appelants. 

Cartier  et  Berthelot,  pour  Tintimé. 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Badolst,  Justice. 

C  Kkrr Plaintiff. 

No.  2463.  \  vs. 

(  GiLDERSLEETE •  • .  •  •  Defendant. 


Held  :— lo.  That  ft  title  to  ft  steamer 
deiired  from  a  sale  of  the  reaeel  and 
taokle,  nnder  warrant  of  distress  issued 
by  Justioes  of  the  Peaoe,  under  the  Act 
6th.  Will.  IV,  c.  28,  for  the  recovery  of 
■eamen's  wages,  is  iosuffioient  to  main- 
tain an  action  en  reveruUcaiion^  the 
steamer  not  being  shewn  to  belong  to,  or 
to  liare  been  registered  in,  Lower  Canada. 

2o.  That  the  statute  cannot  be  extended 
to  vessels  not  belonging  to,  or  registered 
in,  Lower  Canada. 

3o.  That  where  the  statute  authorises 
the  sale  of  a  ressel  or  the  tai-kle  and  ap- 
parel thereof,  a  warrant  ordering  the  sale 
of  the  ressel  and  the  tackle  and  apparel 
thereof,  is  illegal. 


Jugé  :~lo.  Que  le  titre  donné  surTsata 
d'un  vapeur  et  de  ses  agrès,  en  Teri« 
d'un  warrant  émané  par  des  Juges  de 
Paix,  en  vertu  de  l'acte  6  GuU.  IV,  eh. 
28,  pour  le  recouvrement  de  gages  de 
matelots,  est  insuffisant  pour  maintenir 
une  action  en  revendication,  attendu  qu'il 
n'est  pas  constaté  que  le  vapeur  était  du 
Bas-Canada  ou  y  avait  été  enregistré. 

2o.  Que  l'opération  du  statut  ne  s'étend 
pas  à  des  vaisseaux  qui  n'appartiennent 
pes  au  Bas-Canada,  et  qui  n'y  ont  pae  été 
enregistrés. 

3o.  Que  dans  les  cas  où  un  statut  auto» 
rise  la  vente  d'un  vaisseau  ou  de  ses  agrès, 
un  warrant  qui  ordonne  la  vente  d*nn 
vaisseau  etétoea  agrès,  est  illégaL 


Judgment  rendered  the  30th.  April,  1858. 

This  was  an  action  en  revendication  by  the  plaintiff  to 
recover  the  steamer  **  Canadian,  '*  with  all  her  tackle  and 
apparel,  setting  up  title  under  sale  made  on  the  ISth  Au- 
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gust,  1855,  by  a  constable  under  certain  warrants  of  distress 
issued  at  the  suit  of  various  hands  on  board  the  steamer, 
against  one  McCormack,  master,  for  wages,  the  plaintiff 
being  the  purchaser  at  the  sale  for  £310. 

1st.  plea  :  That  the  defendant  was  the  owner  of  the 
steamer  before  and  at  the  date  of  the  pretended  sale,  and 
that  the  plaintiff  never  was  proprietor  nor  in  possession  of 

the  vessel. 

2nd.  plea  :  That  all  the  proceedings  in  respect  of  the 
alleged  judicial  sale  were  illegal  ;  that  the  warrants  of 
di>tress  were  null  and  void,  and  the  Justices  of  the  Peace 
by  whom  they  were  issued  had  no  jurisdiction  ;  that  the 
steamer  was  never  owned  or  registered  in  Lower  Canada, 
bat  was  the  property  of  the  defendant. 

3rd.  plea  :  Sels  up  the  same  allegations  as  are  contained 
in  the  second  plea,  alleging  also  a  combination  between 
the  plaintiff  and  the  hands  or  crew  of  the  vessel  in  bringing 
complaints  illegally,  before  the  Justices  of  the  Peace,  and 
in  procuring  the  warrants  of  distress  to  be  issued,  and  in 
tortiously  and  surreptitiously  selling  the  vessel. 

4th.  plea  :  Sets  up  illegal  and  forcible  taking  of  the  boat 
by  the  plaintiff  without  legal  title. 

5th.  plea  :  General  issue. 

By  his  answers  to  the  pleas,  the  plaintiff  set  up  that  the 
steamer  was  the  property  of  McCormack,  master  of  the 
vessel,  and  in  his  possession  ;  that  the  complainants  had  a 
lien  or  privilege  on  the  vessel  for  their  wages  ;  that  the  de- 
fendant, by  agreement  of  the  SSrd.  May,  1855,  sold  the 
steamer  to  McCormack,  and  took  his  promissory  notes  for 
the  price,  amounting  to  £2000,  and  retained  them,  and  had 
acknowledged  McCormack  as  the  owner  ;  and  that  even  if 
the  defendant  was  owner,  he  could  not  forcibly  dispossess 
the  plaintiff  without  getting  the  judicial  title  set  aside.   The 
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facts  of  the  case,  as  they  appear  in  evidence,  sufficiently 
appear  from  the  remarks  of  the  Honorable  Judge. 

Badolet,  Justice  : — It  would  appear  that  on  the  4tb. 
May,  1865,  an  agreement  was  made  at  Kingston,  between 
the  plaintiff,  owner  of  the  steamer  ^^  Canadian,  "  and 
one  McCormack,  to  charter  the  steamer  for  four  years, 
at  £500  per  annum^  payable  by  instalments,  McCormack 
agreeing  to  pay  all  the  expenses  of  outfit,  and  to  insure 
the  boat.  It  was  agreed  that  until  such  payment  of  the 
expenses  and  outfit  was  made,  the  boat  was  to  be  consi- 
dered in  the  defendant's  possession.  The  agreement  con- 
tained a  clause  under  which  the  defendant  promised  to  sell 
and  give  an  absolute  title  to  McCormack  of  the  steamer,  on 
payment  of  £2000  within  two  years,  and  to  impute  all  sums 
received  for  charter  money  on  the  £2000  mentioned,  for 
which  some  notes  were  taken,  and  are  produced  by  the  de- 
fendant. Under  this  agreement,  McCormack  got  posses- 
sion of  the  steamer,  but  on  her  way  to  Montreal,  she  was 
swamped,  and  the  defendant  expended  some  £300  in 
getting  her  afloat.  When  she  was  brought  to  Montreal, 
McCormack  ran  her  between  Lachine  and  Carillon,  the 
hands  were  unpaid  from  the  day  the  boat  started  to  the  15tb. 
June,  and  a  number  of  complaints  or  suits  for  wages  were 
brought  against  the  master,  under  the  authority  of  the  6th. 
Will.  IV,  c.  28. 

Convictions  were  obtained,  and  warrants  of  distress  is- 
sued, under  which  the  plaintiff  became  the  purchaser  of  the 
vessel  and  her  tackle,  and  it  is  under  this  title  that  the 
action  is  brought. 

I  am  of  opinion  that  under  the  statute  the  plaintiff  could 
not  derive,  and  did  not  obtain,  any  legal  title,  sufficient  to 
support  his  action.  The  words  of  the  statute  are  as  fol- 
lows :  *'  Whereas  the  masters  and  owners  of  vessels  be- 
"  longing  to  or  registered  in  this  Province^,  as  well  as  the 
**  seamen  of  such  vessels,  are  frequently  in  case  of  disputes 
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"  arising  between  them,  relative  to  wages,  exposed  to  great 
"  inconvenience,  expense  and  delay  : — For  remedy  thereof 
^  be  it  enacted,  etc.,  that  in  all  cases  of  wages  not  exceed- 
"  ing  twenty  pounds,  sterling,  which  shall  be  alleged  to  be 
^  due  and  payable  to  a  seaman,  for  his  service  in  any  such 
"  ship  or  vessel  belonging  to,  or  registered  in  this  Province, 
**  as  aforesaid  ;  it  shall  be  lawful  for  any  two  Justices  of 
"  the  Peace,  residing  near  to  the  place  where  such  vessel 
"  ehall  have  ended  her  voyage,  cleared  at  the  Custom 
''  House,  or  discharged  her  cargo,  or  near  the  place  where 
"  the  master  or  owner  upon  whom,  respectively,  the  claim 
*'  is  made,  shall  be  or  reside,  upon  complaint  on  oath  to  be 
"  made  to  such  Justices,  by  any  such  seaman,  or  on  his 
"  behalf,  to  summon  such  master  or  owner  to  appear  before 
'*  them,  to  answer  such  complaint,  "  etc,  etc. 

These  words,  which  are  part  of  a  local  law  applicable  to 
certain  vessels-,  cannot  be  extended  to  other  vessels. 

In  certain  of  the  convictions,  the  ^^  Canadian  "  is  stated 
to  be  a  vessel  *^  belonging  to  and  duly  registered  in  this 
"  Province,  "  the  Province  of  Canada  ;  but  this  cannot  alter 
the  facts  nor  affect  the  judgment  to  be  rendered  in  this 
cause. 

The  declaration  sets  out  and  relies  on  the  conviction,  and 
the  conviction  is  bad  on  the  ground  mentioned,  and  beside» 
it  is  not  in  the  words  of  the  statute,  which  says  :  '^  In  case 
^^  sufficient  distress  cannot  be  found,  it  shall  be  lawful  for 
"  such  Justices  of  the  Peace  to  cause  the  amount  of  such 
^^  wages  and  expenses  to  be  levied  on  the  ship  in  respect 
"  of  the  service  on  board  which  the  wages  are  claimed,  or 
"  the  tackle  and  apparel  thereof ^  "  etc. 

The  convictions  order  the  distress  to  be  levied  "  on  the 
"  steamer  and  the  tackle  and  apparel  thereof.  "  The  view 
taken  of  the  conviction  renders  it  unnecessary  to  consider 
the  other  points  in  the  case. 
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There  is  another  action  by  the  same  plaintiff  against  the 
defendant,  in  damages,  for  taking  possession  of  the  steamer 
and  removing  her  from  her  moorings.  This  he  had  no  right 
to  do,  for  he  took  the  law  into  his  own  hands,  and  judgment 
will  go  against  him  for  £10  damages. 

Judgment  : — "  Considering  that  the  said  vessel  or  steamer, 
^^  in  the  plaintiffs  declaration  mentioned,  was  not  at  any  time 
"  belonging  to,  or  registered  in,  the  heretofore  Province  of 
^*  Lower  Canada  ;  considering  that  the  said  Justices  of  the 
'^  Peace  in  the  said  declaration  mentioned,  at  the  time  of 
^^  the  making  of  the  several  orders  for  the  payment  of  sea- 
"  men's  wages  for  alleged  service  on  board  the  said  steamer 
^^  in  the  said  declaration  set  forth,  had  no  jurisdiction,  power, 
"  or  authority,  to  order  or  cause  the  amount  of  such  wages, 
^*  and  of  the  ezpences  incurred  by  reason  of  the  complaint^ 
"  before  them  therefor,  to  be  levied  by  distress  upon  the 
^^  said  vessel  or  steamer,  and  the  tackle  and  apparel  of 
^*  the  said  vessel  or  steamer,  and  that  the  said  orders  were 
<^  absolutely  null  and  void,  as  also  the  adjudication  of  the 
*^  said  vessel  or  steamer  and  the  said  tackle  and  apparel 
'^  thereof  to  the  said  plaintiff,  as  set  out  in  his  declaration  ; 
^'  considering  that  the  said  plaintiff  hath  not,  nor  ever  had, 
^'  any  legal  right  or  title  of  property  in  or  to  the  said  vessel  or 
^'  steamer,  or  the  said  tackle  and  apparel,  by  reason  of  the 
'*  said  adjudication,  distress  and  orders  aforesaid,  doth  dis- 
^'  miss  his  action  in  this  behalf,  and  doth  annul  and  set 
^^  aside  the  attachment  made  in  this  cause,  without  costs.  ^' 

Cartsr,  Ed.,  for  plaintiff. 

Ros£  and  Monk,  for  defendant. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Day,  Justice. 

iGiGON Plaintiff. 
vs. 
Hotte Defendant. 


Held  : — That  ftn  txmtion  à  laforme^ 
Mtting  forth  that  the  defendant,  desoribed 
fai  the  writ  and  declaration  as  prêtre  et 
ewi  of  the  parish  of  St.  Jeanr-^pliste, 
instead  of  St.  J  eon- Baptiste  de  RouviUtt 
the  name  by  which  the  parish  was  erected, 
is  insufficient,  the  description  in  the  writ 
not  being  shewn  to  be  erroneoas  and  false. 


Jngé:— Qn'nne  exception  à  la  foroM, 
alléguant  que  le  défendeur,  qui  est  dé- 
signé dans  le  writ  et  la  déclaration  oonune 
prêtre  et  enré  de  la  paroisse  de  St.  Jean 
liaptietet  an  lien  de  St.  Jean-Baptiete  dt 
Rouville,  le  nom  sons  lequel  la  paroisse  a 
été  érigée,  est  insuffisante,  en  autant  que 
la  désignation  dans  le  writ  n'est  pas  con- 
statée être  fausse  et  enonnée. 


Judgment  rendered  the  27th.  February,  1858. 

Day,  Justice  : — In  the  writ  and  declaration  in  this  cause, 
the  defendant  is  described  as  "  Messire  Sévère  Césaire 
"  Hotte,  prêtre  et  curé  de  la  paroisse  St.  Jean-Baptiste,  dans 
"  le  district  de  Montréal,"  and  an  Exception  à  la  forme  is 
filed  on  the  ground  that  the  defendant  does  not  reside  in  th^ 
parish  of  St.  Jean-Baptiste,  as  alleged,  but  in  the  parish  of 
St.  Jean-Baptisle  de  Rouville.  The  return  of  the  bailiff  is, 
that  he  effected  service  of  process  at  the  domicil  of  the 
defendant,  as  described  in  the  writ  and  declaration  ;  at 
Enquête  admissions  were  given  of  the  defendant's  signa- 
ture to  various  receipts,  for  dimes  and  pew  rent,  all  dated 
"  St  Jean-Baptiste,  "  and  that  the  defendant's  residence 
was  the  same  at  the  service  of  process  as  at  the  dale 
of  the  receipts.  The  defendant  produces  the  letters  erecting 
the  parish  under  the  name  given  in  the  exception,  as  also 
the  nomination  of  the  defendant  to  the  parish  under  the  same 
name  ;  these  documents  and  certain  extracts  from  the  re- 
gister of  proceedings  of  the  parish  of  St.  Jean-Baptiste  de 
Rouville  are  admitted  by  the  plaintiff  as  duly  proved.  I 
am  of  opinion  that,  the  exception  is  insufficient;  the  de- 
signation given  in  the  writ  is  not  shewn  to  be  false. 

JuooMXNT  : — ^^  Considering  that  the  defendant  hath  faNed 
^'  to  establish,  under  the  Exception  à  la  formCy  that  the  de- 
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"  scription  of  the  defendant,  set  forth  in  the  writ  and  decla- 
"  ration  in  this  cause  filed,  is  erroneous  and  false,  or  that,  by 
^^  law,  the  defendant  ought  to  be  maintained  in  his  said 
^^  exception,  and  the  conclusions  thereof,  doth  dismiss  the 
"  said  exception,  with  costs.  " 

Leblanc  and  Cassidt,  for  plaintiff. 

Cartier,  Bsrthslot  et  Pomintills,  for  defendant. 


VICE   ADMIRALTY    COURT.— LOWER   CANADA. 
Before  : — The  Honble.  H.  Black,  Judge,  Vice- 
Admiralty  Court. 

The  British  Tar. — Charleson. 

Action  of  Smith. 


Where  a  aeftman  shipped  for  ft  Toyage, 
"  from  Shields  to  BarcelooA,  ihenoe  to 
"  BXkj  oUier  port  or  pprte  la  the  Méditer- 
''ranean,  Black  Sea,  Sea  of  Aiof,  or 
(*  any  port  or  ports  on  the  ooast  of  Afrioa, 
"  West  Indies.  South  Ameriea,  United 
"  Sûtes,  or  British  North  America  ;— 
**  from  thence  to  a  port  of  final  discharge 
*'  in  the  United  Kingdom  or  Continent  of 
**  Europe.  The  voyage  to  terminate  in 
<*  the  iJnited  Kingdom  and  not  to  ex- 
ec ceed  ■  ;  "  and  the  ship  went  from 
Shields  to  Barcelona,  and  thence  to  Qae- 
bee  to  load  for  a  final  port  of  d^joharge 
in  England  : 

Held:— lo.  That  no  right  of  action 
aoonied  to  such  seaman  for  wages  in 
Quebec,  and  that  the  Conrt  had  no  Juris- 
diction in  such  action,  under  the  provi- 
iioni  of  the  17th.  and  18th.  Vic,  o.  104, 
eec.  190,— the  voyage,  aooordins  to  the 
contract,  not  terminating  at  Qnooec. 

2o.  That  it  Is  not  essentially  aeoetsaiy 
to  insert  the  probable  duration  of  the 
Toyage  in  the  mariner's  oontraet 


Un  matelot  s'engagea  pour  un  voyage, 
"  de  Shields  à  Barcelone,  et  de  là  à  au- 
'*  onn  port  ou  ports  dans  la  4fëditermn- 
"  née,  la  Mer  Noire,  la  Mer  d'Aiof,  ou 
"  aucun  port  ou  ports  du  littoral  d'Afri- 
'*  que,  des  Indes  Occidentales,  de  TAmé- 
"  rioue  du  Snd,  des  Etats-Unis,  ou  de 
"  l'Amérique  Britannique  du  Nord  ;— «t 
**  de  ces  derniers  endroits  à  un  port  dedé- 
**  charge  dans  le  Royaume-Uni  on  sur  la 
"  continent  d'Europe.  Le  voyage  se  ter- 
"  minant  dans  le  Koyaume-Uni  et  n'es- 

"  cédant  pas .  "    Le  vaisseau  ee 

rendit  de  Shields  à  Barcelone,  et  de  là  à 
Québec,  pour  y  prendre  cargaison  pour 
un  port  de  décharge  en  Angleterre  : 

Jugé  :-  lo.  Que  deas  tel  cas,  tel  ma* 
telot  n'avait  aucune  action  pour  gages  A 
Québec,  et  que  la  Cour  n'avait  aucune 
Jurisdiction  sous  les  dispositions  des  17me. 
et  ISme.  Vict,  chap.  104,  sec.  190,— le 
voyage,  aux  termes  du  contrat»  ne  termi- 
nant pas  à  Québec. 

2o.  Qu'il  n'est  pes  essentiellement  né- 
cessaire que  la  durée  probable  du  voyage 
soit  insérée  dans  l'enfptgement. 


Judgment  rendered  the  6th.  day  of  July,  1858. 

In  this  case,  John  Smith,  the  mate  of  the  brig  ^^  British 
Tar,"  instituted  an  action  in  the  Police  Court,  against 
Charles  Charleson,  the  master  thereof,  for  the  recovery  of 
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his  wages,  for  services  performed  as  mate,  on  board  the 
said  vessel,  on  a  voyage  from  Shields  to  Barcelona,  and 
thence  to  Quebec. 

The  master  pleaded,  that  by  articles  of  agreement  duly 
signed  and  executed  in  England,  the  complainant.  Smith, 
had  agreed  to  serve  on  board  of  the.  vessel  on  a  voyage 
^^from  Shields  to  Barcelona — thence  to  any  other  port  or  ports 
"  in  the  Mediterranean^  Black  Sea^  Sea  of  Azof,  or  any  port 
"  or  ports  on  the  coast  of  Africa,  West  Indies,  South  Ame^ 
"ftca.  United  States,  or  British  North  America  ;^-from 
"  thence  to  a  port  of  final  discharge  in  the  United  Kingdom, 
"  or  Continent  of  Europe.     The  voyage  to  terminate  in  the 

"  United  Kingdom  and  not  to'  exceed ;  "  and,  that  the 

vessel  had  only  proceeded  from  Shields  to  Barcelona,  and 
thence  to  Quebec  ;  that  the  said  voyage  had  consequently 
not  yet  terminated,  and  that  Smith  was  therefore  bound  to 
fulfil  his  contract,  and  to  remain  by  the  vessel,  and  to 
return  home  in  her,  to  a  final  port  of  discharge  in  the  United 
Kingdom,  and  that  she  was  now  loading  for  her  return  trip 
direct  thereto  ;  and  that,  consequently,  he  could  not  sue  for, 
and  was  not  entitled  to  the  payment  of  his  wages  in  Quebec, 
under  the  provisions  of  the  17th.  and  I8th.  Vic,  cap.  104, 
sec.  190. 

The  case  came  before  J.  Maguire,  Esquire,  Inspector  and 
Superintendent  of  Police,  who  referred  it  to  the  Court  of 
Vice-Admiralty  upon  the  ground  that  inasmuch  as  it  pre- 
sented a  questioli  of  considerable  importance  to  the  interests 
of  ship  owners  and  seamen,  it  was  desirable  to  have  the 
decision  of  a  higher  tribunal,  to  establish  the  legality  or 
illegality  of  the  ship's  articles. 

It  was  contended  for  the  mate,  that  the  description  of  the 
voyage  in  the  articles  was  too  vague,  and  that  by  law  the 
voyage  in  the  mariner's  contract  ought  to  be  clearly  and 
explicitly  expressed,  so  that  the  seaman  might  have  some 
knowledge  of  the  places  to  which  he  would  be  taken,  bat 
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that  under  this  contract,  the  seaman  could  be  taken  to 
almost  any  part  of  the  world,  and  to  places  of  which  the 
articles  conveyed  no  idea  whatever,  as  for  instance, — the 
Coast  of  Africa,  West  Indies,  South  America,  British  North 
America,  etc.  ; — that  the  contract,  in  the  present  case,  was 
therefore  null  and  void  ;  that  a  decision  to  this  effect 
had  been,  a  short  time  past  pronounced  by  A.  Stuart, 
Acting  Judge,  in  the  casé  of  the  "  Prince  Edward,'* — 
that  moreover  other  provisions  of  the  law  had  not  been 
complied  with  in  the  articles, — ^that  of  inserting  the  pro- 
bable duration  of  the  voyage, — so  that  the  master,  in  the 
present  instance,  could  take  the  men  nearly  all  over  the 
world,  and  keep  them  on  board  for  as  many  years  as  he 
chose  ;  that  for  this  additional  reason  the  articles  were  bad, 
and  that  the  mate  was  no  longer  bound  by  the  ship,  and 
not  bound  to  return  home  in  her,  and  was  consequently 
entitled  to  his  wages. 

On  behalf  of  the  master  it  was  maintained,  that  the  ar* 
tides  were  perfectly  good  and  valid,  that  the  voyage  was 
as  explicitly  described  as  it  was  possible  for  words  to 
express,  and  that  by  the  voyage  as  described  in  the  articles, 
the  seamen  on  board  could  not  in  the  slightest  degree  be 
left  in  ignorance  of  the  destination  of  the  vessel  ;  that  there 
was  no  vagueness  whatever;  on  the  contrary,  that  there 
was  a  perfectly  clear  and  straight  course  marked  out  for  the 
vessel,  proceeding,  first  from  Shields,  thence  to  Barcelona 
and  up  the  Mediterranean  to  the  Sea  of  Azof,  thence  on 
the  return  voyage  along  the  coast  of  Africa  bordering  on 
the  Mediterranean,  and  thence  across  the  Atlantic  to  the 
West  Indies  or  British  North  America  ;  that  this  was  there- 
fore, a  perfectly  clear  and  straight  course,  and  could  not  be 
considered  either  vague  or  indefinite.  That  in  pursuance 
of  this  clear  and  explicitly  expressed  agreement,  the  master 
had  not  taken  the  men  to  as  many  places  as  he  might  have 
done,  but  had,  on  the  contrary,  only  taken  them  to  Barcelona, 
and  had  thence  come  straight  to  Quebec,  and  was  noi^ 


276 

loading  for  a  direct  voyage  home  to  a  final  port  of  discharge 
in  the  United  Kingdom. 

That  this  latitude  of  inserting  a  number  of  places  in  the 
contract  or  ship's  articles  ought  to  be  permitted,  and  most 
liberally  construed  at  all  times,  and  more  particularly  so  at 
the  present  period,  considering  the  commercial  depression 
that  prevailed,  and  the  consequent  difficulty  shipowners 
experienced  in  obtaining  freight  and  employment  for  their 
vessels. 

That  as  to  the  objection  that  the  insertion  of  the  probable 
duration  of  the  voyage  was  not  contained  in  the  articles,  it 
could  not  be  maintained,  as  that  portion  of  the  law  which 
prescribed  that  formality,  was  merely  directory,  and  that 
the  insertion  of  the  probable  length  or  duration  of  the 
voyage  was  not  therefore  essential,  that  the  terms  of  the 
statute  were,  that  the  articles  should  contain  the  ^^  nature, 
^^  and  as  far  as  practicable^  the  probable  duration  of  the 
^^  voyage,  ''  and  that  it  was  not  therefore  essential  to  state 
the  probable  duration  of  the  voyage  ;  that  the  mate  was 
consequently  bound  to  the  ship,  and  to  return  home  in  her 
to  a  final  port  of  discharge,  and  that  therefore  he  could  not 
sue  or  maintain  an  action  for  his  wages  in  Quebec  ;  and 
that  this  Court  had  no  jurisdiction,  and  could  not  take 
cognizance  of  the  promoter's  complaint  for  wages. 

The  Honble.  H.  Black  rendered  judgment  maintaining 
the  articles,  and  remarked  that  there  was  a  difference  in 
the  description  of  the  voyage  as  contained  in  the  present 
articles  from  that  given  in  those  of  the  "  Princk  Edward  " 
to  which  he  had  been  referred  ;  that  in  that  case  the  term 
"  North  America''  was  used,  whereas  in  the  present  ar- 
ticles the  destination  of  the  vessel,  on  this  continent,  was 
limited  to  "  British  North  America  and  the  United  States.  " 
He  said  he  saw  no  difficulty  in  the  case  whatever,  and  con- 
sidering the  voyage  which  the  vessel  had  actually  per. 
formed,  be  was  disposed  to  read  the  articles  as  if  the  voyage 
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was  simply  described  thus, — ^from  Shields  to  Barcelona^ 
thence  to  Quebec,  and  back  to  a  final  port  of  discharge  in 
the  United  Kingdom.  That  the  other  objection,  as  to  the 
omission  of  the  probable  duration  of  the  voyage,  was  not 
maintainable,  inasmuch  as  the  law  merely  required  its  in- 
sertion when  practicable,  and  it  was  not  therefore  essential. 
He  said  that  the  master's  protest  must  therefore  be  main- 
tained, and  that  this  Court  had  not  jurisdiction  and  could 
not  take  cognizance  of  the  present  action,  and  that  it  must 
therefore  be  dismissed. 

Action  dismissed  accordingly. 

JoNXs  and  Hsarn,  for  promoter. 

Pops,  Richabjo,  for  respondent» 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Chabot,  Justice. 

IThk  Union  Building  Society Plaintiff'. 
vs. 
Russell  •  •  »  » Defendant. 
and 
MosAN • •■ •  Opposant. 


Held  :  -lo.  That  a  deolMration  filed  in 
punnanoe  of  the  12th.  Vic,  o.  67,  aeo.  1, 
whldi  the  parties  eigned,  bat  to  which 
they  omitted  to  aflix  their  aealfl,  is  ne- 
▼eitheleas  snffieient,  and  answen  the  ob- 
ject of  the  ftatute,— that  of  makingknown 
thé  namei  of  the  persons  originally  com- 
posing the  society. 

2o,  That  the  legal  existence  of  a  cor- 
poration cannot  be  questioned  by  an  in- 
cidental proceeding,  such  as  a  plea  in  a 
canse,  bat  mast  be  attacked  by  means  of 
piooeediags  nnder  the  I2tb.  Vie.,  oh.  41. 


Jugé  :— lo.  Qn'ane  déclaiation  fiM» 
en  conformité  à  la  12me.  Vic,  ch.  67, 
see.  1,  signée  des  parties,  mais  à  laqueU* 
il  n'a  pas  été  apposé  de  scean,  est  néan- 
moins saffisante,  et  répond  à  Tobjet  da 
statat, — qui  est  de  faire  coonaStre  les  noms 
des  personnes  qai  ont  d'abord  oompoeé  la 
société. 

2o.  Qae  l*e«stence  légale  d'ane  oorpo- 
ration  ne  peat  être  réroanée  en  doat«  par 
nn»  prooédare  incidente,  telle  qu'on» 
exception,  mais  doit  être  attaquée  an 
moyen  d^ine  procédure  en  yerta  de  1»^ 
12me.  Vie.,  ch.  41. 


Judgment  rendered  the  7lh.  day  of  May,  185S. 

This  was  a  contestation  by  Moran  to  an  opposition  filed 
by  the  Union  Building  Society.  The  principal  ground  of 
contestation  wasy  thai  the  Union  Boilding  Society  was  not 
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a  body  corporate  and  politic  duly  constituted,  inasmuch  as 
the  requirements  of  the  12th.  Vic,  ch.  57,  sec.  1,  had  not 
been  complied  with.  This  section  enacts  :  "  That  when 
^'  and  so  soon  as  any  twenty  persons  or  upwards,  in  any 
"  part  of  Lower  Canada,  shall  have  agreed  to  constitute 
*^  themselves  a  Building  Society,  and  shall  have  signed  and 
^'  executed,  under  their  respective  hands  and  seals,  a  de- 
"  elaration  of  their  wish  and  intention  so  to  constitute 
^^  themselves  such  Building  Society,  and  shall  have  depo- 
"  sited  the  same  with  the  Clerk  or  Prothonotary  of  the 
"  Court  of  Queen's  Bench  of  the  district  wherein  such 
"  Building  Society  is  to  be  formed,  and  to  have  its  prin- 
"  cipal  office  or  place  of  business,  (who,  for  receiving  such 
"  deposit,  shall  be  entitled  to  receive  a  fee  of  two  shillings 
^^  and  six  pence),  such  persons,  and  such  other  persons  as 
"  may  afterwards  become  members  of  such  society  and 
"  their  several  and  respective  heirs,  executors,  curators, 
^^  administrators,  successors  and  assigns  shall  be  ordained, 
^^  constituted,  and  declared  to  be,  and  shall  be  a  corpora- 
"  tion,  body  corporate  and  politic,  by  such  name  and  style 
^^  as  a  Building  Society,  as  by  such  declaration,  so  depo- 
^^  sited  as  aforesaid,  shall  have  been  declared  to  be  the  name 
"  by  which  the  persons  so  executing  the  same  desire  such 
"  society  to  be  known,  etc.,  etc.  " 

Pabkin,  in  favor  of  the  contestation,  maintained,  that  no 
declaration  according  to  the  terms  of  the  above  Act  had 
been  filed  ;  that  the  Act  in  question  required  a  declaration 
under  the  respective  hands  and  seals  of  twenty  persons,  as 
a  condition  precedent  to  incorporation  ;  whereas,  in  the  pre- 
sent case,  the  twenty  persons  originally  composing  the  Union 
Building  Society  had  merely  signed  the  declaration,  but 
"had  not  affixed  their  respective  seals  thereto,  and  that  this 
omission  on  their  part  was  fatal  to  their  incorporation  under 
the  terms  of  the  statute  above  mentioned,  as  well  as  under 
the  general  principles  of  law  respecting  seals  (1). 

(1)  BiM.  Book,  2,  cap.  20,  p.  405  :— Strange^«  Raport8|  p.  764,  (EngUsh  Edi- 
tion) :— BspinBoe  on  Bridenoo,  p  214. 
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That  where  any  act  was  performed  in  execution  of  a  par- 
ticular authority,  as  in  the  present  case,  the  authority  of  a 
statute,  all  requirements  and  formalities  imposed  by  such 
statute  should  be  strictly  complied  with  (1)  ;  that  the  French 
Law  was  equally  explicit  and  stringent  upon  this  point  (2)  ; 
that  not  only  was  it  necessary  that  the  seals  should  be 
affixed,  but  also  proof  of  the  sealing,  where  it  actually 
exists,  must  be  produced  (3)  ;  that  the  declaration  filed  by 
the  twenty  persons  originally  composing  the  Union  Building 
Society,  not  having  been  made  in  conformity  with  the  re- 
quirements of  the  above  statute,  the  society  in  .questicm 
was  not  a  body  corporate  and  politic  duly  constituted,  and 
could  not  therefore  plead  or  be  impleaded  in  any  Court  of 
Justice,  and  that  the  opposition  filed  by  them  in  the  present 
cause,  must  consequently  be  dismissed. 

Angers,  contra  : — La  question  a  décider  est  de  savoir  si 
la  formalité  omise,  Papposition  du  sceau,  est  purement  une 
condition  accidentelle,  ou  si  elle  est  de  l'essence  du  contrat. 
Il  faut  distinguer  les  formalités  qui  sont  purement  acces- 
soires de  celles  sans  lesquelles  le  contrat  ne  peut  exister. 
Il  faut  aussi  examiner  si  la  loi  a  prononcé  la  peine  de  nul- 
lité, ou  si  la  disposition  est  simplement  directrice.  La  pré  • 
tention  de  la  sociétlé  est  que  la  formalité  omise  n'est  pas  de 
l'essence  du  contrat^  n'est  jamais  requise  à  peine  de  nullité 
dans  notre  droit,  et  n'est  qu'accidentelle  et  secondaire.  Les 
autorités  suivantes  établissent  cette  proposition..  Dans 
Dalloz,  Jurisprudence  Générale,  vol.  de  1841,  page  360, 
l'on  trouve  un  arrêt  du  9  juin  1841,  par  lequel  il  a  été  jugé 
que  des  informalités  dans  la  formation  d^une  association  ne 
peuvent  être  invoquées,  ni  par  les  associés  ni  par  des  tiers, 
si  l'association  s'est  constituée  et  a  procédé  .publiquement 
à  transiger  des  affaires.  Dans  Sugden  on  Powers,  p.  301 
de  l'Ed.  anglaise,  Pon  trouve  une  autorité  qui  établit  que, 
même  en  Angleterre,  où  le  sceau  est  quelquefois  nécessaire 

(1)  1  Phillips  on  Bndenoa,  pp.  448,  450  :— 1  StarkiA  on  Bvldeaoei  p.  321. 

(2)  Répertoire,  vbo.  Nallité,  seo.  1,  p.  249. 

(3)  HariiMn*8  I>igeit,  ybo.  Deed. 
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ponr  la  validité  de  certain  contrats,  on  présumera  qu'il  a 
été  apposé,  quand  bien  même  il  n'apparait  pas,  et  qu'il 
suffit  de  toucher  le  papier  avec  la  plume  ou  autrement,  quoi 
qu'il  ne  reste  pas  d'empreinte  ;  a  moins  de  preuve  du  con- 
traire, preuve  que  n'a  pas  été  produite  dans  le  cas  actuel. 
Dans  une  cause  jugée  à  Québec,  il  a  été  décidé  que 
l'absence  du  sceau  à  \m  règlement  d'une  corporation 
municipale,  lorsque  le  statut  requierait  tel  sceau,  n'em* 
porte  pas  la  peine  de  nullité,  il  y  a  une  décision  analogue 
rapportée  au  vol.  7,  page  139,  des  Dec.  B.  C,  Cummings 
et  Quintal,  no.  4  du  sommaire.  Dans  Dwarris  on  Statutes, 
on  trouve  la  même  doctrine  quant  aux  formalités  qui  sont 
purement  directrices,  et  celles  qui  sont  ou  impérativefs  ou 
prohibitives,  et  qui  doivent  être  suivies  à  peine  de  nullité. 
La  règle  générale  est  qu'il  n'y  a  point  de  formalité  dont 
l'omission  emporte  la  peine  de  nullité,  à  moins  que  la  nullité 
ne  soit  prononcée  par  le  statut,  ou  à  moins  que  la  formalité 
ne  soit  de  l'essence  même  du  contrat,  ou,  quelques  fois  en- 
core,  lorsque  la  loi  est  prohibitive.  Cette  question  est 
surtout  traitée  avec  clarté  et  précision  par  Solon  dans  son 
Traité  des  Nullités.  Il  tient  que  les  nullités  doivent  être 
prononcées  par  la  loi,  et  ne  peuvent  jamais  être  suppléées 
parle  juge.  (1) 

On  trouve  les  mêmes  principes  dans  Touillier,  vol.  7, 
no.  480  à  485.  Dans  la  cause  de  Lambert  et  Gauvreau,  (2) 
il  a  été  jugé  que  l'omission  d'une  foule  de  formalités  secon- 
daires ou  accidentelles  dans  un  testament  n'emportait  pas 
la  peine  de  nullité. 

La  société  soutient  encore  que  son  existence  ne  peut  être 
mise  en  question  au  moyen  d^une  exception  et  par  xme  pro- 
cédure incidente,  et  que  cela  ne  peut  se  faiie  que  par 
l'action  directe  donnée  par  le  statut  de  la  12me  Yict.,  ch. 
41,  sec.  8. 


(1)  Solon,  del  NalUtés,  vol.  1,  Ko.  326  et  seq. 

(2)  7  Dec.  dei  Tribunftoz  B.  0  p.  277. 
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Chabot,  Juge. — La  contestation  en  cette  cause  élève  la 
question  de  la  légalité  de  l'existence  de  la  société  connue 
sous  le  nom  de  "  Union  Building  Society^^^  opposante  afin 
de  conserver  en  cette  cau«e.  Il  est  prétendu  que  la  dite  op- 
posante ne  s'est  pas  conformée  aux  provisions  du  statut  qui 
règle  la  formation  des  sociétés  de  bâtisse,  qui  prescrivent  Pen- 
filure  au  bureau  du  prolhonotaire  d'une  déclaration  signée 
par  les  personnes  qui  voudraient  se  former  en  société  de 
bâtisse  et  scellée  de  leurs  sceaux;  en  autant  que  les  personnes 
qui  composaient  originairement  **  T/ie  Union  Building  So- 
ciety "  ont  signé  la  déclaration  seulement,  et  n'y  ont  pas  at- 
taché leurs  sceaux  ;  et  que  cette  pmission  est  fatale  à  l'exis- 
de  la  dite  société. 

Il  y  a  un  nombre  d'autorités  des  deux  côtés  ;  mais  je 
crois  que  la  majorité  va  à  établir  que  ces  vieilles  formalités 
ne  sont  pas  essentielles,  et,  plus  même,  qu'il  y  a  un  nombre 
d'actes  qui  sont  défendus  par  statut,  lequels  quand  ils  sont 
faits,  sont  néanmoins  regardés  comme  valides.  Il  y  a  plu- 
sieurs autorités  surce  sujet,  mais  je  me  contenterai  de  référer 
à  l'une  de  ces  autorités  qui,  je  crois,  comprend  tout  ce  que  l'on 
peut  dire  à  ce  sujet,  et  qui  commente  sur  les  observations  des 
autres  autorités,  pour  et  contre  les  prétentions  que  la  forma- 
lité en  question  est  essentielle  à  la  validité  de  l'acte.  Je 
réfère  à  Solon,  "  Traité  des  Nullités."  Il  fait  une  dis- 
tinction entre  les  actes  essentiels  et  les  actes  accidentels, 
et  dit  que  la  question  de  savoir  si  l'acte  est  essentiel  ou 
accidentel  est  déférée  à  la  discrétion  de  la  Cour  ;  et  que 
dans  les  cas  où  le  législateur  n'a  point  prononcé  expressé- 
ment la  nullité  d'un  acte  pour  cause  de  contravention  a  une 
loi,  il  y  a  doute  ;  au  numéro  325,  il  dit  : — "  Telles  sont  les 
"  observations  que  nous  avons  cru  utiles,  pour  prouver  le 
"  peu  de  justesse  de  deux  propositions  adoptées  par  M. 
"  Merlin  et  M.  TouUier.  La  science  profonde  de  ces  deux 
"  jurisconsultes,  a  dû  nous  faire  hésiter  à  les  combattre. 
"  Aussi,  n'est-ce  qu'après  un  examen  approfondi,  que  nous 
^'  avons  persisté  dans  nos  premières  idées,  et  que  nous 
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"  avons  acqaJs  la  conviction  de  Terreur  dans  laquelle  ils 
"  étaient  tombés. 

*^  La  même  étude  nous  a  également  convaincu  que  toutes 
'^  les  fois  que  le  législateur  n'a  point  prononcé  expresse- 
'^  ment  la  nullité  d'un  acte,  pour  cause  de  contravention  à 
"  une  loi,  il  y  a  doute  ;  que  quelques  soient  les  expressions 
"  dont  il  s'est  servi,  les  juges  doivent  toujours  rechercher 
"  quelle  a  été  sa  volonté,  ce  quails  ne  peuvent  et  ne  doivent 
"  faire  qu'en  observant  les  indices  généraux  et  ordinaires 
"  que  Ton  est  dans  l'habitude  de  reconnaître  en  pareille  ma- 
"  tière,  (1)  que  se  déterminer  seulement  parles  expressions 
'^  dont  il  s'est  servi,  en  les  éloignant  de  leur  signification 
"  propre,  c'est  de  toutes  les  interprétation  la  plus  arbitraire, 
"  et  par  cela  même,  la  plus  contraire  à  l'esprit  général  de  la 
"  législation  et  à  l'ordre  public. 

Aux  numéros  326  et  327,  il  dît  :— 

^'  Après  avoir  ainsi  combattu  les  diverses  opinions  qui  se 
^'  sont  formées  sur  la  manière  d'interpréter  les  lois  en  matière 
^^  de  nullité,  nous  devons  faire  connaître  les  règles  que  la 
^^  raison,  la  loi,  et  la  jurisprudence,  nous  indiquent  comme 
"  les  plus  incontestables  et  les  plus  sûres." 

'^  Une  première  règle  qu'on  doit  considérer  comme  fonda- 
^^  mentale,  c'est  que  lorsque  la  loi  prononce  la  nullité  d'un 
"  acte,  le  juge  ne  peut  se  dispenser  de  la  prononcer  :  il  ne  lui 
^'  appartient  pas  de  la  modifier  ou  de  la  restreindre  par 
"  quelque  consideration  que  ce  puisse  être. — "  Le  juge,  di- 
^'  sait  l'immortel  auteur  de  l'esprit  des  lois,  n'est  que  la 
'^  bouche  qui  prononce  la  parole  de  la  loi, — ^un  être  inanimé 
"  qui  ne  peut  en  modérer  ni  la  force  ni  la  rigueur." 

Et  aux  numéros  330,  331  et  332,  il  dit  : — 

"  Une  deuxième  règle  qu'on  peut  aussi  regarder  comme 
^^  fondamentale,  c'est  que  les  nullités  étant  une  véritable 


(1)  BarlamAqai,  loo.  oit  pftgo  646,  •(  rair. 
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^^  peine,  sont  de  droit  étroit,  et  que  le  juge  ne  peut  en  recon- 
^^  naître  d'autres  que  celles  que  le  législateur  a  lui  même  re* 
"  connues.  L'art.  1030,  du  code  de  procédure,  porte 
**  expressément  ; — aucun  exploit  ni  acte  de  procédure  ne 
^^  pourra  être  déclaré  nul,  si  la  nullité  n'en  est  pas  formel- 
^'  lement  prononcée  par  la  loi.  " 

'*  Cette  disposition  particulière  aux  actes  de  procédure, 
"  a  été  étendue  par  la  jurisprudence  aux  autres  matières  de 
'*  droit  ;  circulaire  du  ministre  de  la  justice  au  commis- 
"  saire  du  Gouvernement,  près  la  cour  de  cassation  du  10 
"  prairial  an  XL — Arrêt  de  la  cour  de  cassation,  en  date  du 
'^  5  janvier  1810,  rendu  par  les  sections  réunies,  sous  la 
**  présidence  du  grand  juge,  et  sur  les  conclusions  du  pro- 
"  cureur  général  Merlin. 

"  La  nouvelle  jurisprudence  n'a  fait,  à  cet  égard,  que 
^<  confirmer  l'ancienne  ;  voici,  en  effet,  ce  que  Ton  lit  dans 
"  Momac,  sur  la  loi  1ère,  de  procurât  et  defens.  "  Vedere 
^^  nihil  hominiks  acta  quœUbet  in  guibus  peccatum  in  aliguo 
^^fuerii  adversùs  edicta  regia^  si  verd  adjeetum  non  sii  raium 
^  alias  non  fore  quod  geriiur^  ut  aut  vulgà  loquimur  :  s'il 
'^  n'est  dit,  sous  peine  de  nullité." 

"  Enfin,  une  troisième  qui  fait  le  complément  des  deux 
"  précédentes,  et  sans  lesquelles  il  serait  souvent  impossi* 
**  ble  d'en  faire  l'application,  c'est  qu'il  n'est  pas  nécessaire 
"  pour  qu'un  acte  soit  annulé,  que  la  nullité  soit  formelle- 
"  ment  prononcée  ;  il  suffit  que  la  volonté  du  législateur  ne 
"  puisse  pas  être  révoquée  en  doute.  C'est  la  conséquence 
^  du  principe,  que  la  loi  défend  non  seulement  ce  qui  est 
^^  compris  dans  ses  termes,  mais  encore  ce  qui  est  compris 
^^  dans  son  esprit.  <<  Lex  imperat  et  vetat  non  solikm  quad 
"  verbis  sed  et  quod  sententiâ  continetur.  " 

A  la  section  5me.,  No.  SSS,  il  dit  : 

"  Les  conséquences  qui  résulteraient  du  maintien  de 
<<  l'acte  ou  de  son  annulation  ;  dans  le  doute,  il  faut  toujours 
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'*  prendre  le  parti  le  plus  juste  :  '^'  Oimit^  mm  inUrpratio 
^^fondairi  debet  in  œquo  et  bonOy  et  debet  habere  istos  comtes^ 
^^  sdUcety  bonum  et  œquum.  " — Dumoulin,  Coût,  de  Paris, 
**  sec.  S7,  glose  1ère.,  No.  48. 

Au  No.  352  : 

"  Toutes  les  injonctions,  les  défenses,  formalités,  ou  con- 
'^  ditions,  qui  tiennent  à  la  substance  d'un  acte  ou  d'une 
^'  convention,  sont  faites  ou  prescrites,  à  peine  de  nullité, 
"  bien  que  le  législateur  n'ait  point  formellement  prononcé 
"  cette  peine.  "  Certum  enim  est  corruere  actum  ex  defectù 
^^formœ  substantialis  et  statutoriœy  leg.  cum  Af.,  lo.,  §  si 
"  prœlor  de  transact.  " 

'^  Au  contraire,  si  l'injonction,  la  défense,  la  formalité,  ou 
''  la  condition,  ne  sont,  de  leur  nature,  qu'accidentelles,  leur 
^'  inobservation  n'est  une  cause  de  nullité,  qu'autant  que  le 
**  législateur  s'est  prononcé  à  cet  égard.  " 

Au  No.  354,  il  dit  : 

^^  Les  formalités  ou  conditions  accidentelles  sont  celles 
^  qui  ne  sont  prescrites  que  pour  rendre  l'acte  plus  sûr  et 
'^  plus  authentique.  Ces  formalités  et  conditions  sont  ezi- 
'^  gêes  pour  que  cet  acte  parvienne  plus  exactement  au  but 
**  que  le  législateur  s'était  proposé,  et  leur  omission  n'em- 
^*  pêche  cependant  pas  que  la  volonté  de  ce  dernier  ne  soit 
"  suivie  :  **  accidentia  non  mutare  propriam  rei  formam 
Splits  quàm  manifestum  est. — Julius  ClaruSy  liber  4.,  §  tes- 
"  iamentum  quœst.^  8,  No.  17,  addit.  " 

Et  au  numéro  355  : 

**  L'acte  produit  en  justice  a-t-il  rempli  son  objet,  malgré 
"  l'omission  qu'il  renferme  ?  cet  acte  oflTre-t-il  toutes  les  ga- 
^^  ranties  que  le  législateur  avait  voulu  qu'il  assurât,  lors- 
"  qu'il  avait  déterminé  sa  forme  ?  " 

Et  au  numéro  414,  il  dit  : 


284 

'^  On  pensait  autrefois  que  la  maxime  quUl  n'est  point 
^^  de  nullité  sans  griefs  ne  pouvait  être  opposée  à  celui  qui, 
"  bien  qu'il  n'en  eût  point  ressenti  un  préjudice  particulier, 
"  proposait  une  nullité  prononcée  dans  Tintérêt  public  :  on 
^^  disait  qu'en  cette  matière,  le  demandeur  en  nullité  avait 
^^  toujours  un  intérêt  suffisant  comme  membre  de  la  société, 
'^  à  faire  annuler  un  acte  immoral,  illicite,  dont  l'existence 
"  tendrait  à  compromettre  la  tranquillité  de  cette  société 
"  elle-même." — Dunod,  des  Prescriptions,  part.  1er.,  ch.  8. 

*^  Cette  opinion  était  juste  sous  la  législation  romaine, 
"  parce  qu'alors  on  ne  connaissait  pas  l'institution  d'un 
"  corps  de  magistrature,  chargée  d^exercer  les  actions  qui 
"  se  rapportent  à  l'ordre  public  ;  chaque  citoyen  avait  le 
**  droit  d'intenter  les  actions  de  ce  genre, — actions  que  par 
"  ce  motif  la  loi  appelait  :  populaires  (1).  Aujourd'hui,  de 
^^  même  que  sous  Pancienne  jurisprudence  française,  il  ne 
"  peut  en  être  ainsi  :  les  actions  populaires  n'existent 
"  plus  (2).  Nous  avons  des  magistrats  spécialement  char- 
"  gés  de  faire  respecter  les  lois  et  de  veiller  à  la  conserva- 
^^  tion  de  l'ordre  public  ;  dépositaires  des  plaintes  des  ci- 
"  toyens,  ce  n'est  que  par  leur  organe  que  ceux-ci  peuvent 
^^  dénoncer  à  la  justice  l'existence  d'un  acte  contraire  au 
*'  bon  ordre  ;  si  ces  derniers  s'adressaient  directement  aux 
'^  tribunaux,  pour  demander  la  nullité  d'un  pareil  acte,  ils 
^^  devraient  être  repoussés  par  cela  seul  que  la  contra ven- 
^'  tion  à  la  loi  ne  leur  a  apporté  aucun  préjudice,  et  qu'ils 
"  ne  peuvent  pas  proposer  une  nullité  sans  grief.  L'intérêt 
"  de  la  société  exige  qu'on  prévienne  ces  actions  odieuses, 
"  qui,  sous  le  prétexte  du  bien  pubic,  ne  seraient  que  l'effet 
**  de  la  méchanceté  et  de  la  haine,  et  qui  se  multiplieraient 
"  en  raison  de  la  grande  facilité  qu'il  y  aurait  à  les  pro- 
"  poser. 

Et  au  numéro  415,  il  ajoute  : 


(1)  Leg.  2,  NO.  3,  de  popnl.  aet 

(2)  Serres,  aux  Intt  p.  37a 
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<^  Enfin,  on  ne  doit  pas  perdre  de  vue,  que  la  règle,  quUl 
"  n^est  point  de  nullité  sans  griefs  n'est  qu'une  règle  d'inter- 
'^  prétation,  et  qu'il  n'est  possible  de  l'appliquer  que  dan» 
'^  les  cas  où  la  volonté  du  législateur  peut  être  douteuse. 
"  Si  la  loi  est  claire,  précise,  exempte  d'équivoque,  le  juge 
"  ne  peut  se  dispenser  de  prononcer  la  nullité,  il  n'a  point 
^^  à  rechercher  le  plus  ou  moins  d'intérêt  que  les  parties  ont 
'^  à  proposer,  suprà.  327.  Seulement  dans  ce  cas,  la  maxime 
"  ci-dessus  doit  faire  accueillir,  les  équipoUents  et  les  in- 
"  auctions,  suprà  361  et  366.  " 

Maintenant,  la  question  qui  s'élève  est  de  savoir  si  l'ob- 
jet que  le  législateur  avait  en  vue,  a  été  rencontré  par  la 
déclaration  qui  a  été  filée  sans  l'apposition  des  sceaux.  Je 
crois  que  oui,  parce  que  le  sceau  n^est  rien  en  lui-même,  et 
les  signatures  des  vingt  personnes  à  la  déclaration  qui  a  été 
filée  au  bureau  du  Prothonotaire  offre  toutes  les  garanties 
requises  par  le  statut  ;  et  je  crois  que  cette  déclaration  est 
suffisante,  suivant  les  observations  de  Solon  suscitées. 

Il  y  a  une  autre  raison  pour  laquelle  la  Cour  est  d'opinion 
qae  le  présent  contestant  ne  peut  maintenir  sa  contestation  ; 
c'est  qu'il  y  a  un  certain  mode  par  lequel  l'existence  de 
toute  société  incorporée  peut  être  attaquée — c'est  une  pour- 
suite directe.  En  effet,  s'il  était  permis  à  tout  individu,  en 
aucun  temps,  d'attaquer  l'existence  d'une  société  incorporée, 
les  banques, ettoutes  autres  sociétés,  ne  pourraient  porter  d'ac- 
tion, parce  que  leur  existence  serait,  à  tout  instant,  mise  en 
question  ;  le  moyen  qu'on  doit  prendre  pour  attaquer  l'exis- 
tence d'une  corporation  est  établi  par  la  statut  de  la  I2me. 
Vie,  et  est  aussi  indiqué  dans  ^^  Angell  and  Ames  on  Cor- 
"  porationsy  page  664,  Edition  cf  1853.  "  Je  n'ai  pu  trouver 
qu'une  cause  plaidée  devant  le  Juge-en-Chef  Sewell,  dans  la- 
quelle on  a  attaqué  l'existence  d'une  fabrique,  en  alléguant 
que  la  paroisse  n'avait  jamais  été  érigée  civilement.  C'était 
avant  le  statut  de  1849,  qui  pourvoit  à  l'érection  civile  des  pa- 
roisses; néanmoins,  il  fut  maintenu  que  l'existence  de  la 
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fabrique  ayant  été  reconnue  pendant  nombre  d^années  par 
le  gouvernement  et  par  le  peuple,  ne  pouvait  être  attaquée 
indirectement. 

Contestation  dismissed. 

pARinr,  J.  B.,  for  Moran. 

LxLiiyBs  and  Anosbs,  for  Building  Society, 

COUR  DE  CIRCUIT.— QUEBEC. 

Présent  : — Chabot,  Juge. 
f  BESNisit, Demandeur. 


No.   1967.. 


vs. 


Vachon,  ^  aly Défendeurs. 

et 
^  BoucHSR, • •    TierS'Sain. 


Jugé:— Qii«  pour  faire  annuler  un 
tnoaport  comme  entaehé  de  firaade,  il 
Hni  alléguer  et  prouver  l'iniolTabilité  du 
oadant 


Held  :— That  in  order  to  eet  aride  a  deed 
of  aaiignment  on  the  groimd  of  firand,  th« 
inaolyency  of  the  aarignor  mut  be  alleged 
andprored. 


Jugement  rendu  le  SO  juin,  1868. 

En  cette  cause,  un  writ  de  saisie-arrêt,  après  jugement, 
fot  émané  pour  saisir  les  effets  des  défendeurs  entre  les 
mains  du  tiers-saisi.  Le  tiers-saisi  fit  une  déclaration  allé- 
guant qu'un  transport  lui  avait  été  signifié  avant  le  service 
sur  lui  du  writ  de  saisie-arrét  en  la  cause,  et  il  produisit  avec 
sa  déclaration  une  copie  du  transport,  et  de  la  signification 
dUcelui  ;  par  ce  transport,  passé  devant  notaires,  quelque 
temps  avant  le  service  du  writ  de  saisi-arrêt  sur  le  tiers, 
saisi,  un  des  défendeurs  avait  cédé  et  transporté  à  sa  mère 
la  dette  qui  lui  était  due  par  le  tiers-saisi. 

Le  demandeur  attaqua  ce  transport  alléguant,  qu'il  étkit 
frauduleux,  et  qu'il  avait  été  fait  pour  frauder  le  deman- 
deur. De  la  part  des  défendeurs  il  fut  argué  qu'il  n'y  avait 
pas  de  preuve  que  le  transport  fût  frauduleux,  et  que  la 
fraude  ne  pouvait  pas  se  présumer. 
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Chabot,  Juge. — En  cette  cause  une  question  d'impor- 
tance s'élève  ;  celle  de  savoir  ce  qu'il  est  nécessaire  de 
prouver  pour  mettre  de  côté  ou  annuler  un  transport  comme 
frauduleux.  De  la  part  du  demandeur  il  a  été  maintenu 
que  le  transport  de  la  part  de  renflant  à  sa  mère  avait  été 
fait  dans  le  but  de  frauder  le  demandeur,  mais  le  deman* 
deur  n'a  pas  prouvé,  et  n'a  pas  même  allégué  déconfiture 
de  la  part  des  défendeurs  ;  ce  qui  était  nécessaire  pour  faire 
annuler  le  transport  comme  frauduleux.  (1)  Denisart  dis- 
cnte  la  doctrine  maintenue  par  beaucoup  d'autres  auteurs 
sur  ce  sujet,  et  il  démontre  clairement,  qu'il  est  nécessaire 
de  prouver  la  déconfiture  du  défendeur  poj^r  faire  mettre  de 
côté  un  transport  fait  par  lui.  Le  demandeur  en  cette  cause 
n'ayant  pas  prouvé,  ni  même  allégué,  déconfiture  de  la 
part  des  défendeurs,  la  saisie-arrêt  ne  peut  pas  être  main- 
tenue. 

Rhéaums,  pour  le  demandeur. 

Légaré  et  Malouin,  pour  les  défendeurs. 

COUR  DE  CIRCUIT.— QUEBEC. 

Présent  : — Chabot,  Juge. 
'  Leclerc, Demandeur. 


No.  1480. 


vs. 


Caron,  • Défendeur. 

et 
Lemoine, Tiers-Saisi. 


Jugé  t'-Qn'nne  somme  d'argent  paya- 
ble par  l'Inspeetour  dn  BeTWiii  pour  eer* 
▼ieea  rendu  comme  dénoneiateor,  sona 
l'Acte  de  U  14me  et  16me  Vie.,  ohap.  100, 
■     ble. 


Held:— That  monies  payable  by  tbe 
Reyenoe  Inapeotor  for  services  peifbnaed 
as  an  informer,  nnder  the  statate  14th 
and  16th  Viot  cap.  100,  are  not  liable  to 
sein&re. 


Jugement  rendu  le  SO  juin,  1858. 

Le  tiers-saisi  en  cette  cause  fit  une  déclaration  qu'il  de- 
vait, en  sa  qualité  d'Inspecteur  du  Revenu  pour  le  district 
de  Québec,  une  certaine  somme  au  défendeur,  pour  services 
rendus  comme  dénonciateur  sous  les  provisions  de  TActe 
14me.  et  15me.  Vie.  cap.  100. 


(1)  NoBTvaa  Deniiart,  Tbo.  Fraude. 
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Chabot,  Jage. — La  Cour  est  d'opinion  que  la  saisie-anét 
en  cette  cause  ne  peut  pas  être  maintenue,  parce  que  Par- 
gent  qui  est  dû  au  défendeur  par  le  tiers-saisi,  lui  est  paya- 
ble dans  l'intérêt  public,  et  pour  des  services  rendus  pour 
le  bien  public,  en  vertu  du  statut  ci-haut  mentionné. 

Saisie- Arrêt  annulée. 

Rhéaume,  pour  le  demandeur. 

Lapointe,  pour  le  défendeur. 


QUEEN'S  BENCH, 
Appeal  Side. 


DISTRICT  OF  QUEBEC. 


Before  : — Sir  L.  H.  LaFoictaine,  Baronet,  Chief  Justice^ 
Atlwin,  DuvAii  and  Caron,  Justices. 

Fraser  ei  al , Appellants. 

and 
Roche • MespondenL 


Held  :— lo.  That  a  |Mild  warehoiue- 
man  {dépositaire  salarié)  U  liable  for 
want  of  due  oare  reapeoting  goods  placed 
in  Mb  store. 

2o.  That  if  Bach  warehouseman  plead 
that  his  store  was  broken  into,  and  the 
ffoods  BO  confided  to  his  charge,  as  such 
aSposUairef  were  stolen  and  taken  away 
therefrom,  the  onus  of  proof  rests  with 
him,  and  he  must  prore  tne  robbery. 

3o.  That  a  written  order  bj  the  seller 
of  goods,  directing  those  in  whose  oare 
the  goods  are,  to  deliver  the  same  to  the 
buyer,  amounts,  in  law,to  a  good  and  valid 
detiveiy  of  such  goods. 


Jugé:— lo.  Qu'un  dépositaire  salarié 
de  marchandises  oeniées  à  sa  garde,  est 
responsable  de  la  fiante  légère. 

^o.  Que  si  tel  dépositaire  plaide  que 
son  magasin  a  été  enfoncé,  et  que  les  i 


chandises  ainsi  confiées  à  sa  garde  comme 
tel  dépositaire,  en  oot  été  Tolées  et  em- 
portées, Vonus  probantU  incombera  mir 
lui,  et  il  sera  tenu  de  prouver  le  vol. 

3o.  Qu'un  ordre  écrit  par  le  vendeur  de 
marchandises,  enjoignant  au  dépositaire 
d'icelles  d'en  faire  la  livraison  à  l'ache- 
teur, est,  en  loi,  une  livraison  bonna  ei 
valable  de  telles  marchandises. 


Judgment  rendered  the  12th.  June,  1858. 

This  was  an  appeal  from  a  judgment  rendered  in  the 
Superior  Court,  in  an  action  of  revendication  instituted  by 
the  respondent,  plaintiff  in  the  Court  below,  against  the 
appellants,  defendants  in  the  cause,  for  the  recovery  of 
a  certain  quantity  of  copper  and  yellow  metal  placed  for 
safe  keeping  in  the  stores  of  the  appellants,  who  were 
warehousemen,  by  two  persons  named  Bélanger,  repre- 
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sented  by  the  respondent  who  purchased  the  effects  from  them 
the  same  day  that  they  so  placed  the  same  in  the  store  of 
the  appellants,  and  from  whom  he  obtained  the  following 
delivery  ordefi  addressed  to  the  appellants  and  accepted  by 
them: 

QccBBC,  5th.  October,  1864. 
Messrs.  Fraser '&  Wtatt, 

Please  deliver  to  the  order  of  Mr.  John  Roche  all  the 
copper  and  yellow  metal  deposited  in  your  store  by  us, 
amounting  to  about  seven  thousand,  three  hundred  and  ninety 
one  pounds,  or  thereabouts. 

(Signed)        ANToam  A.  Bélanjosr, 
L.  Bélanger. 
Accepted, 

(Signed)        Fraser,  Wtatt  &  Co. 

The  appellants  pleaded  in  the  Court  below,  that  if  at  rz^ 
time  the  quantity  of  copper  and  metal  claimed  by  the  plain- 
tiff, over  and  above  what  had  been  seized,  had  beqn  depo- 
sited in  their  store,  it  had  been  stolen  therefrom,  as  their 
store  had  been  broken  into  ;  and  that  they  had  used  all  due 
care,  diligence  and  watchfulness,  with  respect  to  the  said 
copper  and  metal  during  the  whole  time  the  same  remained 
in  their  store  ;  that  the  robbery  in  question  was  a  mat- 
ter beyond  their  control,  for  which  they  were  not  liable, 
and  could  not  therefore  be  made  answerable  for  the  loss 
occasioned  thereby. 

The  evidence  established  that  about  2000  or  2700  lbs.  of 
copper,  and  4436  lbs.  of  yellow  metal  had  been  placed  in  the 
defendants'  store  ;  that  they  had  used  due  care  and  diligence 
respecting  the  safe  keeping  of  the  said  copper  and  yellow 
meml;  but  that  their  store  had  been  broken  into,  and  that 
from  appearances,  goods  had  been  stolen  therefrom,  and 
among  other  things  a  portion  of  the  copper  and  metal  in 
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question  ;  that  they  informed  thfe  chief  of  police  of  the  cir- 
cumstance of  the  robbery. 

The  judgment  ol  the  Court  below  condemned  the  defen- 
dants in  the  sum  of  £66  1  0,  being  the  value  of  the  coppei 
and  metal  placed  in  their  warehouse,  over  and  above  the 
quantity  seized  and  recovered  by  the  plaintiif.  (1) 

From  this  judgment  the  present  appeal  waa  instituted*. 

For  the  appellants  it  was  contended,  that  they  were  ex- 
empt from  the  liability  imposed  upon  them  by  this  judg- 
ment ;  that  in  order  to  appreciate  rightly  the  extent  of  the 
liability  pf  warehousemen,  the  object  of  which  they  had 
the  custody  ought  not  to  be  lost  sight  of,  as  negligence  was 
relative,  and  ought  to  be  decided  according  to  the  value  of 
the  article  to  be  cared  for,  and  the  degree  of  care  called  for. 
That  the  copper  and  yellow  metal  in  question,  was  old 
sheathing  stripped  from  the  wreck  of  the  Clutha^  as  the  evi- 
dence established,  and  that  it  was  kept  by  the  appellants  in 
the  accustomed  manner,  by  placing  it  in  a  heap  in  their 
store,  wherç  goods  of  their  own  and  of  other  persons  were 
likewise  kept,  and  that  they  bestowed  upon  it  the  utmost 
care;  that  during  the  day  their  storeman  kept  watch  over 
the  stoTe  and  at  night  their  stcnre  was  securely  locked  and 
fastened;    that  notwithstanding  all  these  precautions,   a 
portion  of  the  metal  disappeared,  and  that  the  evidence 
established  that  it  had  been  stolen  ;  that  it  was  further  pro- 
ved that  the  loss  had  not  been  occasioned  by  the  negligence 
or  want  of  proper  care  of  the  appellants;  that  the  respon- 
dent had  never  charged  the  appellants  with  negligence, 
nor  had  he  attempted  to  prove  that  there  was  any  default  on 
their  part.    That  under  these  circumstances,  and  the  appel- 
lants having  proved  that*  they  took  all  reasonable  care,  and 
exercised  more  than  ordinary  diligence,  in  sespect  of  the 
copper  and  metal  in  question,  .they  were  not  liable  to  in- 
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demnify  the  respondent  for  the  deficiency.  That  the  liabi- 
lity of  a  warehouseman  was  not  that  of  an  insurer,  yet,  that 
the  Court  below  with  fall  evidence  that  there  was  no  negli- 
g^oe  on  the  part  of  the  appellants  had  held  them  liable. 
That  some  reliance  had  been  placed  on  the  fact  that  no  no- 
tice of  the  loss  had  been  given  to  the  respondent,  but  that 
there  was  no  law  requiring  any  such  notice  to  be  given, 
and  that  without  positive  authority  that  a  liability  once  dis- 
charged could  be  reimposed,  the  appellants  would  except 
to  the  rule  laid  down  by  the  judgment  rendered  in  the  court 
below.  That  thus  far  the  appellants  had  assumed  that  a 
contract  existed  between  them  and  the  respondent,  but  no 
contract  was  stated  or  proved,  and  that  without  such  con- 
tract the  respondent  could  have  no  claim  against  the  appel- 
lants, for  that  whatever  might  have  been  the  rights  of  the  two 
persons  named  Bélanger  as  depositors,  the  respondent  did 
not  stand  in  their  stead  as  regarded  the  bailment. 

On  behalf  of  the  respondent  it  was  maintained  that  the 
appellants  were  liable  according  to  the  tenor  and  effect  of 
the  judgment  of  the  Court  below  ;  that  the  appelants,  as  paid 
warehousemen,  had  undertaken  the  charge  and  safe  keeping 
of  the  copper  and  yellow  metal  deposited  with  them  for  this 
pnrpose  by  the  two  persons  named  Bélanger,  who  had,  on 
the  same  day,  the  5th  October,  sold  it  to  the  respondent  ;  thai 
the  respondent  was,  and  always  had  been,  ready  and  wil- 
ting to  pay  the  appellants  their  charges  for  the  storage  and 
safe  keeping  of  the  copper  and  metal  in  question,  so  soon  as 
they  would  enable  him  to  get  possession  of  it,  but  that  on  the 
contrary  they  declined  and  refused  to  deliver  the  whole,  but 
would  only  deliver  a  portion  thereof,  some   1700  lbs.  of 
copper  less  than  the  Bélangers  had  delivered  and  deposited 
in  their  store,  and  which  he  had  purchased  from  them  ;  that 
as  paid  warehousemen,  the  appellants,  were  responsible  for 
the  safe  keeping  of  the  goods  so  placed  under  their  care,  and 
consequently  were  liable  to  the    respondent   for  the  full 
amount  and  value  of  the  metal  and  copper,  so  deposited 
with  them  for  storage  and  safe  keeping. 
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Sir  L.  H.  Lafontainxs,  Bart.  C.  J. — Recited  the  facts  of 
case,  and  remarked,  that  the  appellants,  canryÎDg  on  t^e 
business  of  warehousemen,  were  entitled  to,  and  cx)Qld 
exact  payment  for  ther  services  and  storage,  and  that  they 
were  therefore  bound  to  u^  due  care  and  diligence  respec- 
ting the  safe  keeping  of  tl'e  goods  entrusted  to  their  charge, 
that  they  had  not  clearly  proved  that  the  missing  copper 
claimed  in  the  present  case,  was  stolen  ;  and  that  the 
juâgment  of  the  Court  below  must  therefoi^  be  confinned. 

DuvAT-,  Justice. — A  question  of  law  has  been  raised  by 
the  appellants  in  this  cause,  to  the  effect  that  the  respon- 
dent had  no  right  of  action  against  the  apjiellanis,  inasmuch 
as  be  had  no  property  in  the  metal  sued  for,  that  the  Bélan- 
gers  had  made  no  delivery  of  the  copper  and  metal  to  him, 
and  that  consequently,  they,  the  Bélangers,  were  the  only  par- 
ties wlio  could  maintain  an  action  against  the  appellants  for 
the  recovery  thereof;  but  we  are  of  a  contrary  opinion,  there 
was  a  delivery  order  given  by  the  Bélangers  to  the  present 
respondent,  and  this  is  a  good  and  valid  delivery  in  law,  and 
has  been  so  held  in  innumerable  instances  in  England  and  in 
France.  (1)  A  number  of  other  authorities  might  be  cited  on 
this  point,  but  it  is  unnecessary  to  refer  to  them,  as  the 
questibn  has  been  well  settled,  and  there  is  no  difference  of 
opinion  among  authors  now  u^ion  the  subject 

Judgment  confirmed. 

Stuart  and  Vanbîovous,  for  appellants. 

JoNxs  and  Hbarv,  for  respondents. 


(1)  Tn>pl«iig,  vo.  Piifilif»  344.^— Smilh'i  MeiMAttlt  tkw,  p|i.  489,  603  «ad  fol- 
lowing pajef . 
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VICE  ADAflRALTY   COURT.— LOWER   CANADA. 
Before: — Stuart,  Anobcw. — ^Assi. — Judge. 

The  Pbincb  Edwabo. — Diaper^ 

Action  of  Lb  Cras. 


When  %  aeftmaashipiMJfor  a  "  voyage 
ûom  London  to  Sunderlaod,  thenee  to  Kio 
Jueiio  and  any  ports  in  Soath  or  North 
Ameriea.  West  Indies,  Cape  uf  Oood  Hope, 
Indian  or  CSkiua  seas,  Auirtralasia  and 
buà  to  a  final  port  of  discharge  in  the 
United  Kingdom  or  continent  <n  Europe, 
bstveen  the  Kibe  and  Brest,  voyage  not 
toozmed  twelve  months,"  and  the  ship 
lent  fioia  London  to  ijanderland,  thenee 
to  Rio-Janeiro,  theuoe  to  the  Cape  of  Qood 
Hepe,  thenee  to  £yt.  Helena  and  the  Island 
of  Aseension,  and  thenee  to  QQsbeo:^ 


Held  :— lo  Thai  the  articles  were  bad 
SI  being  vague  and  oncertain  ; 

2o.  That  Uie  voyage  actually  performed 
bj  the  vessel  in  proceeding  from  the  Cape 
of  (ilood  Hope  across  the  Atlantic  to  the 
IilMkd  of  ABoent>ion,  whence,  instead  of 
returning  to  a  final  port  of  discharge  in 
the  0t>ited  Kingilom  or  continent  of  Bn- 
lope,  between  the  Elbe  and  Brest,  she 
leeroswd  the  Atlantic  and  returned  to  the 
continent  of  America,  was  not  a  prosecu- 
tion of  the  voyage  described  in  the  articles, 
sod  auoonted,  in  effect,  to  a  deviation, 
imder  the  merchant  shipping  act  of  1854, 
•ec.190.il) 


Dans  le  cas  oh  on  matelot  s^eti^it  en» 
gagé  fiOur  nn  **  voyage  de  Lonures  à  ^un- 
derlarid,  de  là  à  Kio-Janeiro  et  aucuoi 
ports  dans  l'Amérique  du  Sud  ou  de  TA- 
merique  dn  Nord,  des  Indes  Ooddentaieii 
des  mers  de  Tlnde  on  de  la  Chine,  de  l' Aua- 
tralasie  et  de  retour  à  un  port  de  dé- 
charge dans  le  Royaume  Uni  ou  sur  la 
continent  d*BuTOpe,  entre  l'Elbe  et  Brest, 
le  voyHg»  na  devant  pas  durer  pla>  àm 
douse  mois,*'  et  le  vaisseau  s'étant  renda 
de  iiondres  à  SNiaderiaud,  de  1»  a  Rio* 
Janeiro,  de  cet  endroit  au  Cap  de  Bonnf 
Espérance,  de  là  a  8t  Hélène  et  à  l'Isla 
d'Asœneion  et  de  oe  damier  endt>it  à 
Québec:  — 

Jugé  :~lo  Qne  le  contrat  étant  vagnt 
et  incertain  était  nul. 

2o.  Que  le  voyage  flsit  par  le  vaisseam 
en  traversant  l'Atlantioue  du  Cap  de 
Bonne  Espérance  à  l'isle  d'Ascension, 
d'oà  il  avait  travané  l'Atlantique  de  oo«* 
veau  et  était  revenu  an  continent  a' Amé- 
rique an  lieu  de  retounter  à  un  port  dt 
décharge  dans  le  Royaume-Uni  ou  sur  la 
continent  d'Europe,  entre  l'Elbe  et  Brest, 
n'était  pas  pourrâivre  le  voyage  indiqué 
dans  le  contrat,  mais  était,  de  fait,  una 
deviation  de  ce  voyage,  aux  termes  de 
l'acte  de  la  marine  marchande  de  1854, 
sec.  190. 


Judgment  lendeied  the  2dth.  June,  1858. 

This  was  au  action  instituted  by  the  promoter,  carpenter 
on  board  of  the  vessel  called  the  "  Prince  Edward,"  for  the 
recovery  of  his  wages.  The  case  turned  entirely  upon  the 
question  as  to  whether  the  promoter  was  entitled  to  sue  for 
his  wages  in  Quebec,  under  the  provisions  of  the  Merchant 
shipping  act  of  1854,  Hth.  and  18th.  Vict.,  ch.  104,  sec.  190, 
on  the  gi'ound  that  the  voyage  for  which  he  engaged  had 
terminated,  in  consequence  of  the  ship  having  abandoned 
or  deviated  from  the  voyage  mentioned  in  the  articles  of 


(1)  Supra,  The  British  Tar.— Charleson  p.  272. 
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agreement,  and  also  npon  the  ground  that  the  articles 
were  bad  on  account  .of  the  vagueness  of  the  description  of 
the  voyage  contained  in  them.  A  question  of  unseaworthi- 
ness was  also  raised  but  the  judgment  turned  upon  Uie  two 
first  points.  The  articles  were  dated  the  2ôth  June  1857, 
and  the  voyage  was  thus  described, — "  on  a  voyage  from 
London  to  Sunderland  thence  to  Bio- Janeiro  and  any  ports  in 
South  or  North  America,  West  Indies,  Cape  of  Good  Hope, 
Indian  or  China  seas,  Australasia,  and  back  to  a  final  f)ori 
of  discharge  in  the  United  Kingdom  or  continent  of  Europe^ 
between  the  Elbe  and  Brest,  voyage  not  to  exceed  twelve 
months.^^  The  ship  went  from  London  to  Sunderland,  thence 
to  Rio-Janelro,  thence  to  the  Cape  of  Good  Hope,  thence  to 
St.  Helena,  thence  to  the  Island  of  Ascension,  and  thence 
to  Quebec,  where  she  was  loading  for  a  final  port  of  dis- 
charge in  the  United  Kingdom. 

Stuart,  Assistant-^Judge. — The  voyage  as  described  in 
the  articles  is  uncertain  and  vague,  under  that  voyage  the 
seaman  could  be  taken  all  round  the  worlds  and  to  places 
and  regions  of  which  the  articles  conveyed  no  idea  what- 
ever; by  the  190th.  section  of  the  merchant  shipping  act  of 
1854,  it  is  provided  that,  "  the  nature,  and,  as  far  as  prac- 
ticable, the  duration  of  the  intended  voyage  or  engagement 
shall  be  inserted  in  the  shipping  articles  ;  the  term  ^^  voyage'* 
imports  a  definite  idea,  and  seamen,  therefore,  should  be  able 
to  know,  from  the  description  of  the  voyage  in  the  shipping 
articles,  '  where  it  is  likely  they  will  be  taken  to  ;  from  the 
description  of  the  voyage  given  in  the  present  articles,  the 
seamen  could  form  no  Idea  of  the  places  they  might  be  taken  to, 
and  the  articles  are  therefore  void.  The  voyage  actually  per- 
formed by  the  vessel  in  proceeding  from  the  Cape  of  Good 
Hope  across  the  Atlantic  to  the  Island  of  Ascension,  whence, 
instead  of  returning  to  a  final  port  of  discharge  in  the  Uni- 
ted Kingdom  or  continent  of  Europe,  between  the  Elbe  and 
Brest,  she  recrossed  the  Atlantic  and  returned  to  the  conti- 
nent of  America,  is  not  a  prosecution  of  the  voysige  given 
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in  the  articles  ;  the  voyage  performed  by  the  vessel  is  diffé- 
rent from  that  described  in  the  articles,  and  amounts,  in 
effect,  to  a  deviaton  ;  by  reversing  the  order  of  the  voyage 
or  placed  described  in  the  articlee  it  constituted  a  different 
voyage  ;  this  principle  has  been  laid  down  as  law  in  a  case  to 
be  found  in  a  volume  of  American  admiralty  reports  ;  the 
promoter  is  consequently  entitled  to  his  wages  at  this  port, 
and  the  protest  of  the^  master  by  which  his  right  to  recover 
has  been  contested  must  be  overruled. 

Sbcrktan  for  promoter, 

Jones  and  Hearit  for  master. 


No.  400. 


SUPERIOR  COURT.— MONTREAL. 
Before: — Smith,  Justice. 

(  Gloutenet • Plaintiff. 

<  vs. 

(  LussFER  et  al.. ••••••••  .Defendant. 


Held: — ^In  an  ftetion  bronght  against 
the  représentatives  of  a  party  deovased, 
within  a  year  of  iiis  death,  by  thepIaintilE; 
for  eloTen  years  wares,  as  menagh't  et 
ffottvenuznle,  aocraed  nptothe  time  of  the 
death;  that  the  prescription  under  the 
127th.  artiole  of  the  onstom  of  Paris,  eyen 
if  the  article  were  in  force,  is  not  applioable. 


Jag<  :— Dus  nne  action  portée  eoiitie 
les  représentants  d'nne  personne  décédéa, 
dans  I'anetjenr  da  décès,  ponronae  an- 
nées de  gages  éohaes  à  Tépoqae  da  décès 
de  telle  personne,  réclamées  parla  d^ 
m»nderesse,  comme  ménagère  etgoayer- 
nante  ;  que  la  prescription  établie  par  l'ar- 
ticle 127me.  de  la  ooatome  de  Paris,  «b 
supposant  même  que  oette  artiole  fût  e& 
force,  ne  pourrait  être  invoquée. 


Judgment  rendered  the  STtb  March,  1858. 

Smith,  Justice. — This  action  was  brought  in  September, 
1857,  by  the  plaintiff,  an  unmarried  woman,  against  the  de- 
fendants, as  representatives  of  one  Louis  Lussier,  to  recover 
X275  for  eleven  years  wages,  salaire  en  qualité  de  ménagère 
et  gouvemantey  due  up  to  the  time  of  Lussiefs  death,  which 
took  place  on  the  15th  November,  1856.  The  defendants 
plead  that  the  plaintiff  is  nonnrecevable^  and  invoke  the  pres- 
cription against  her  as  a  servant  for  the  time  previous  to 
18th  November,  1856,  and  offer  their  oath  that  they  owe  the 
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plaintif!  nothing.  To  this  plea  the  plaintiff  demurs.  (1)  At 
the  argument  the  defendants  rested  on  the  127th  aiticle  of 
the  êoutume  (le  Paris  which  is  in  these  terms  : — ^**  Drappiers, 
**  merciers,  épiciers,  orfèvres,  et  autres  marchands  gros- 
•*  siers,  maçons,  charpentiers,  couvreurs,  barbiers,  servi- 
"  teurs,  laboureurs,  et  autres  mercenaires,  ne  peuvent  faire 
^^  action  ni  demande  de  leur  marchandise,  salaire  et  services 
"  après  un  an  passé,  a  compter  du  jour  de  la  délivrance  de 
^*  leur  marchandise,  ou  vacation,  8*il  n^y  a  cédule,  obli- 
"  gation,  arrêté  de  compte  par  écrit,  ou  interpellation  judi- 
"  ciaire."* 

But  to  this  it  was  answered  that  the  action  in  question 
was  brought  within  the  year  after  the  service  ceased. 

The  service  in  this  case  was  not  that  of  a  servant  in  the 
sense  used  in  the  article,  but,  as  alleged  in  the  declaration, 
was  that  of  a  manager  and  superintendant,  and  was  conti- 
nued until  the  death  of  Lussier.  The  action  is  brought 
within  a  yesur  from  his  death,  and  I  think  the  article,  if  it  be 
now  in  force,  does  not  apply. 

Judgment. — ^'  Considering  that  the  defendants  have  failed 
^'  to  establish  by  law,  the  existence  of  any  prescription  such 

(1)  Tht  plea  U  u  fbllows  :— '*  Lm  defeadtn»^  pour  fin  at  ttoo-reoeToSf  &  Taotion,  6t 
**  sans  admettre  ies  allégués  de  la  demande,  disent  que  la  demanderesse  est  non  ra- 
**  cerable  a  réclamer  son  salaire  ponr  les  années  écoulées  avant  le  17  noTombra, 
"  1866,  et  les  défendeurs  sont  bien  fondés  a  invoquar  la  prescription  contre  la  réola* 
"  mation  quMle  fait  poor  salaire  comme  serrante  ponr  la  périàe  de  tempe  «vant  la 
«15  novembre,  1866.'' 

"  Pourquoi,  les  défendeurs,  offrant  d'aflrmer  qu'ils  na  doivent  rien,  concluent  m  ètn 
**  déchargés  de  la  demande,  pour  tout  ce  qui  est  demandé  pour  salaire  avant  la  15 
(I  novembre,  1856.  et  au  renvoi  de  l'action  avec  dépens." 

Answer  to  plea.—"  La  demanderesse,  ponr  réponse  en  droit  an  premier  plaiâojar 
des  defendeuiB,  allègue  et  dit  que  les  sUégnés  dei  défendeurs,  contenus  daoa  la 
dit  plaidoyer,  sont  insuffisanti  en  droit. 

lo.  "  Parce  que  l'action  de  la  demanderesse  a  été  intentée  dans  l'an  de  la  aortie  d«. 
tervioe  du  dit  Liouls  Lussier,  et  que  poor  ca  la  preeoriptioa  d'un  an  n'eet  plan  ftpiili- 
eable. 

2o.  "  Qu'il  n'y  a  pas  de  prescripticm  absolue  antre  que  eeUe  d«  trente  an»  eoBtto 
l'aotioB  des  serviteurs  intentée  tous  les  droonstanoes  qui  distinguant  la  préaeata 
demande. 

3o.  "  Qne  la  preacription  qui  pen$  valablement  ^tre  opposée  oontn  Vaetion  de  1» 
demanderesse,  en  tant  Qu'elle  demande  onse  aonées  de  salaire,  doit-être  détemuinée 
pat  les  eiroonstanoes  et  la  preu^'C  qui  pourra  être  faite  par  lei  parties. 

4o.  *'  ilue  l'offre  du  serment  par  les  défendeurs  ne  peut  leur  servir,  vu  qu'ils  aont 
héritiefs  du  dit  Louis  Lussier,  et  n^ont  en  aucune  connaissance  personnelle  des  faiti 
allégués  dans  la  déclaraôon. 

6o.  "  Parce  que  l'offre  du  serment,  même  d  elle  eut  été  fkite  par  Louis  Iituaier 
lui-même,  anrut  dt  être  accompagnée  de  la  déolaration  qu'il  a  tenn  dee  livras." 
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"  as  set  up  by  the  fin  de  non-recevoir^  in  their  défense  to  the 
^^  present  action,  doth  maintain  the  défense  en  droit  filed 
^'  by  the  said  plaintiff,  and  doth  dismiss  the  said  exception 
"  with  costs." 

LafIiAmms,  Laflamms  and  Baknard,  for  plaintiff. 

SicoTTs  and  Chaonon,  for  defendant. 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Day,  Justice. 

C  BcBNisR Plaintiff. 

No.  1825.  \  vs. 

(  B  BLLxn:  A  V •  • Defendant. 


Held  :^That  in  wn  aetion  for  infriDgt- 
iiwnt  of  LeiteTS  Patent  for  ao  InTention, 
It  if  Miflksient  to  aet  oat  in  the  declaration 
the  granting  of  the  Letters  Patent  in 
tjiffnnx  ot  plaintiff,  setting  ont  alao  the  date 
■ad  tenor  thereof,  without  alleging  oom- 
'^lanoe  with  the  formalitiee  pointed  ont 
the  statute  to  entitle  the  plaintiff  to 
'  L  the  LettexB  Patent 


Jugé:— Redans nne  aetion  poor  Ibp 
fraction  du  droit  résultant  de  Iiettrei 
Patentes,  il  est  suffisant  d'alléguer  daaa 
la  déclaration,  Toc  roi  des  Lettres  Pa- 
tentes an  profit  du  èemandenr,  ainsi  qna 
leur  date  et  la  teneur  d'ioelles,  sans  au'il 
soit  besoin  d'alléguer  que  le  demandeur 
s'est  conformé  aux  dispositions  du  statut 
néoeseaiiee  à  l'obtention  des  dites  Lettre! 
Patentes. 


Judgment  rendered  the  27lh.  February,  1858. 

Day,  Justice  : — ^This  case  oornes  up  on  a  défense  en  droit 
to  the  action,  which  is  brought  for  the  infringement  of  Patent 
Rights,  under*  Letters  Patent  under  the  great  seal  of  the 
Province  for  an  improved  Stove.  The  grounds  of  the  de- 
fence, are  : — 

Ist.  That  the  plaintiif  had  not  shewn  theft  he  bad  covor 
plkd  with  the  statute  respecting  Patents  for  inventions. 

2nd.  Nor  that  the  Attorney  General  had  examined  the 
petition  for  the  Patent. 

Srd.  Nor  certified  that  the  law  had  been  complied  with. 
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4(h«  Nor  that  the  formalities  leqnired  by  law  had  been 
complied  with,  and  that  the  discovery  had  not  been  made 
and  was  not  in  existence  in  the  United-States. 

5th.  Nor  that  the  plaintiff  had  a  right  of  action  «mder 
valid  and  effectual  Letters  Patent. 

The  défense  en  droit  cannot  be  maintained.  The  plain- 
tiff alleges  that  "he  was  the  true  and  first  inventor  of 
"  a  new  and  improved  double  stove,  and  that  therefore 
'*  Our  Soverign  Lady  the  Queen,  in  Her  Letters  Patent 
**  under  the  great  Seal  of  the  Provice,  bearing  date,  issued 
'*  and  granted  in  favour  of  the  plaintiff,  the  twenty-sixth 
**  day  of  may  eighteen  hundred  and  fifty-seven  &c.,  &c.'* 

The  Letters  Patent  are  then  set  out  at  full  length,  includ* 
ing  the  specifications,  and  there  is  an  allegation  "  that  the 
*^  defendant,  at  a  date  mentioned,  unlawfully,  unjustly  and 
•*  injuriously,  and  without  leave  or  license  of  the  plaintif 
^  or  his  representative,  did  use  and  put  in  practice  the  said 
^<  invention  and  discovery,  in  contempt  of  the  Letters  Patent, 
"  and  to  plaintiffs  damage." 

It  is  enough  that  the  plaintiff  recites  the  granting  of  the 
Letters  Patent,  and  the  infringement  of  the  rights  thereby 
conferred  on  him,  and  the  damage.  If  there  arc  any  illega* 
litres  or  informalities  they  cannot  be  decided  on  a  défense 
en  droii^  wUen  a  cleair  right  of  action  is  shewn  by  the  de- 
claration. 

Judgment  : — Considering  thai  the  action  of  the  plaintiff 
ought  not  by  reason  of  the  defense  en  droit  in  this  cause 
filed,  or  of  any  thing  assigned  in  support  thereof,  tp  be  dis- 
missed, the  court  doth  dismiss  the  said  défense  en  droits 
with  costs.  • 

Leclaitc  and  Cassidt,  for  plaintiff. 

Cartier,  Bsrthelot  et  Pomimyille,  for  defendant. 
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^^^^E^A^mu^^^^'  I  DISTRICT  DE  MONTRÉAL. 

Présents  : — Sir  L.  H.  LAFoNTAim:,  Baronnet,  Jage  en  Chef, 
Atlwin,  Duyal  et  Caron,  Juges. 
Bertbelet, Appelant. 


No. 


.,.j 


et 


Gut  eialj ••••..«. Intimés. 


Jagé:— Qu'en  matîàre  de  saisie  injino- 
Mièra,  il  o*est  pM  Déoe«saire  de  spécifier 
MIX  pEtwès-Terbal  de  saisie  et  &az  an- 
Doncês,  la  contenance  de  llmmenble 
nine,  et  qae,  dans  l'espèce,  les  iniimés 
«Tant  Tendo  le  terrain  en  question  eans 
•D  donner  la  contenance,  n'en  ponraient 
iOToqner  l'absence  sur  la  saisie. 


Held  :— That  in  the  case  of  the  seisoie 
of  real  estate,  it  is  not  necessary  to  men- 
tion in  the  procïa-verbal  and  notices,  the 
contents  of  the  property  seised,  and  that| 
inthecasesaboutted,  the  respondent  b»- 
▼iogsold  the  real  estate  in  question  witbool 
mentioning  its  cont«nt8,  could  not  urge  tbi 
absence  thereof  in  the  proch-verbal. 


Jugement  rendu  le  4me.  Juin,  1858. 


L'appelant,  cessionnaire  des  intimés,  ayant  obtenu  contre 
la  compagnie  du  chemin  de  fer  de  Montréal  à  Bylown  ju- 
gement pour  le  prix:  d'un  immeuble  vendu  à  cette  dernière 
par  les  intimés,  procéda  à  faire  saisir  le  dit  immeuble  qui 
est  ainsi  décrit  au  procès  verbal  de  saisie. 

"  Un  lot  de  terre  situé  dans  le  faubourg  St.  Louis  de  la 
ville  de  Montréal,  de  la  contenance  qu'il  peut  avoir  tant  en 
front  qu'en  profondeur,  et  renfermé  dans  les  limites  sui- 
vantes, savoir  :  depuis  la  rue  Mignonne  jusqu'au  pied  du 
Côfean-Barron,  à  la  clôture  de  division  entre  le  dit  terrain  et 
celui  de  Joseph  Charles  Hubert  Lacroix,  écr.,  et  entre  la 
propriété  du  dit  Joseph  Charles  Hubeil  Lacroix,  du  côté 
Nord-Est,  et  celui  de  l'hon.  D.  B.  Viger,  du  côté  Sud- 
Ouest  ;  sujet  néanmoins  à  l'arrangement  fait  par  les  exécu- 
teurs testamentaires  Louis  Guy,  et  le  dit  Lacroix,  devant 
Lamontagne,  notaire,  à  Montréal,  le  vingt-unième  jour 
d'Octobre,  mil  huit  cent  cinquante-cinq,  pour  une  ruelle 
commune,  chacune  des  parties  au  dit  arrangement  fournis- 
sant dix  pieds  français  sur  leurs  propriétés  respectives." 

Les  infimes  prétendant  avoir  un  intérêt  dans  la  vente  de 
cet  immeuble,  comme  cédants  de  l'appelant,  produisirent 
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one  opposition  afin  d'annuler,  fondée  ear  le  défant  de  men* 
tion  dans  les  annonces  de  la  (*.ontenance  du  terrain  saisi. 
Us  concluaient  à  ce  que  la  saisie  fût  ^^  déclarée  nulle  et 
mise  au  néant  à  raison  de  Tinsufiisance  de  la  désignation,  et 
à  ce  qu'il  fût  enjoint  au  shérif  de  ne  pas  procéder  à  la  vente 
du  dit  iuiineuhle  tel  que  désigné  dans  ses  annonces.'' 

L'appelant  répondit  que  la  description' insérée  au  procès 
verbal  était  la  même  que  celle  contenue  en  l'acte  de  vente 
que  les  intimés  avait  consenti  à  la  compagnie  du  chemin 
de  fer  ;  que  la  mention  de  contenance  n'était  pas  néces- 
saire, (1)  et  que,  d'ailleurs,  ils  n'alléguaient  pas  eux-mêmes 
quelle  était  la  contenance  du  terrain  en  question. 

La  Cour  Supérieure  (L'hon.  juge  Badgley)  prononça  le 
27  février  1868,  le  jugement  qui  suit  : 

'^  The  Court.  •  •  •  considering  that  the  opposants  are  inte- 
rested in  the  piece  or  parcel  of  land  under  seizure  by  the 
sheriff',  and  in  causing  the  same  to  realize  and  bring  the 
highest  price  that  can  be  obtained  therefor,  and  conside- 
ring that  for  that  [mrpose  the  contents  of  the  piece  of  land 
should  have  been  set  forth  in  the  advertisement  thereof  by 
the  said  sheriff,  and  further  considering  that  the  said  adver- 
tisement is  defective,  and  not  in  conformity  with  Ifiw,  from 
want  of  specification  of  the  contents  of  the  said  lot  of  land, 
doth  maintain  the  seizure  of  the  said  lot  of  land  made 
by  the  sheriff,  and  doth  order  that  the  said  lot  of  land  be  ad- 
vertised de  fiovoy  in  the  manner  and  for  the  time  required 
by  law,  and  that  in  the  said  advertisement  there  be  inserted 
therein  the  contents  of  the  said  piece  or  parcel  of  land,  in 
addition  to  the  bounds  and  limits  and  description  of  the 
same  in  and  by  the  advertisement  already  made,  each  party 
payiug  his  own  costs." 

(I)  OrdoM  da  3  Safl.  1561  (Henri  2,)  art.  1er.  Hnifltler  <m  Serfent  tenu,  len  ds 
U  raisie,  de  declarer  et  spécifier,  par  le  meua,  en  icelle  saisie  et  première  criée*  lof 
héritafçes  et  choees  criées  par  Unans  tt  abouli8»ttnn:—\  Dnplessls,  p  630  Par  te- 
naos  s'entfiBd  en  expliquant  la  situation  de  chaque  fonda  et  see  oonflns  : — PoUiier, 
Proc.  Ciyile-  Delasuaie  réelle,  '<  Jamais  Tétendaeetla  eontenanoa  aepeiiTeiit 
être  si  bien  designées  que  par  les  tenaos  et  aboutissansr^Voyei  surtout  Ferrière, 
■nr  l'art  346:— 2  Booijon,  p.  713  : -Orleans,  466  :  -  Hérieoart,  6,  12>~1  Pl^oan, 
proc.  Civile,  p.  701  :— Voyea  aussi  la  forme  de  l'aTertissement  donnée  narle  statut 
Provinoial,  6  GoU^  XV  oh.  16:—  4  Perrière,  Grande  Oottoaia,  p.  1296. 
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De  ce  jugement  appel  fat  interjeté,  sur  lequel  appel  inter- 
vint Je  jugement  qui  suit  :  \ 

La  Cour,  etc.  1.  Considérant  que  dans  la  procédure  9ur 
la  saisie  faite  en  cette  cause,  Tinimeuble  Baisi  est  désigné 
comme  suit,  savoir  :  '^  un  lot  de  terre  situé  dans  le  faubourg 
^^  St.  Louis  de  cette  ville,  de  la  contenance  qu'il  peut  avoir 
"  tant  en  front  qu*en  profondeur,  et  enfermé  dans  les  limites 
"  suivantes,  savoir  :  depuis  la  rue  Mignonne  jusqu'au  pied 
^^  du  coteau  Barron,  à  la  clôture  de  division  entre  le  dit 
^^  terrain  et  celui  de  Jo^ph  Charles  Hubert  Lacroix,  éculer, 
"  et  entre  la  propriété  du  dit  J.  C.  H.  Lacroix,  du  c6té 
"  Nord  Est,  et  celle  de  Thon.  D..  B,  Viger,  du  côté  Sud 
*^  Ouest,  sujet  néanmoins  à  l'arrangement  fait  par  les  exé- 
**  cntemrs  testamentaires  Louis  Guy,  et  le  dit  Lacroix,  de- 
"  vant  Lamontagne,  notaire,  à  Bfontréal,  le  21  octobre  1856, 
**  pour  une  ruelle  commune,  chacune  des  parties  au  dit  ar- 
^  rangement  Iburaissant  dix  pieds  français  sur  leur  profon- 
••  deur  respective,"  2.  Considérant  qu'à  raison  de  cette  dé- 
signation, il  n*y  avait  pas  lieu  d'attaquer  la  dite  saisie  de 
nullité,  et  d'en  demander  la  main  levée  ;  que  par  conséquent 
l'opposition  ij^n  tPannuler,  présentée  par  les  intimés,  par 
laquelle  ils  concluent  purement  et  simplement  à  cette  nul- 
lité, et  à  cette  main  levée,  est  mal  fondée  et  aurait  di^  ètte 
renvoyée  ;  qu'ainsi  dans  le  jugement  dont  est  appel,  il  y  a 
mal  jugé,  en  ce  que  la  Cour  de  première  instance  n'a  point 
débouté  les  intimés  de  leur  dite  opposition  :  Infirme  le  sus- 
dit jugement,  savoir  le  jugement  rendu  le  27  février  1866, 
par  la  Cour  Supérieure  siégeant  à  Montréal,  avec  dépens 
contre  les  intimés  sur  le  présent  appel  ;  et  cette  Cour,  procé- 
dant à  rendre  le  jugement  qu'aurait  dil  rendre  la  dite  Cour 
Supérieure,  déboute  les  intimés  de  leur  susdite  opposition, 
et  les  condanme  aux  dépens  d'iœlle  en  la  dite  Cour  Supé- 
rieure* 

Laflammi:,  Laflamme  et  Barnard,  pour  l'appelant. 

Chsrrisr,  Dorion  et  Doasoir,  pour  les  intimés. 
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SUPERIOR  COURT.— MONTREAL. 

Before  : — Mondelibt,  Justice. 

SStrother.  •  ••..••... Plainiiff. 
vs. 
Torrance.. «. .••••^ Defendant. 


Held  : — Thai  in  ao  action  for  wages  as 
imner  of  a  steamer,  the  plea  of  preserip- 
âon  of  six  yean  under  (he  10th.  and  1  Itb. 
Viot ,  Cap.  11,  is  a  good  plea  ;  ^nd  that  no 
interruption  of  prescription  is  made  oat  bj 
pron'-g  that  the  defendant  told  the  plaintiff 
thai  if  any  thing  waa  found  to  be  due  him 
it  would  be  paid 


Jugé  :— Que  dans  nne  action  pour  sa- 
laire par  nn  commis,  jturêtr^  sur  on  Ta- 
peur, )e  plaidoyer  de  preseription  par  liz 
ans,  en  rerto  de  l'acte  lOme  et  1  line  Yid, 
chap.  11,  est  yalable  ;  et  qu'il  n'est  étabU 
aucune  interruption  de  prescription  en 
proayant  que  le  défendeur  arait  dit  an 
demandeur  que  s* il  étatt  constaté  qu'il 
lui  était  dû  ancone  somme  il  en  MimH 
payé. 


Judgment  rendered  the  27tlk  March,  1868. 

MoNDELET,  Justice  ; — This  is  an  action  for  wages  alleged 
to  be  due  since  1849  to  the  plaintiff  as  purser  of  a  steamer. 
Ist.  Plea,  that  there  were  other  owners  besides  the  defendant. 
Snd.  Plea,  precription  of  six  years  under  the  10th.  and  11th. 
Vict.,  chap.  11. 3rd  Plea,  prescription  of  one  year»  4th.  Plea, 
compensation.  5th.  Plea,  payment  6th  Plea,  defense  en  fait.  To 
the  second  plea  the  plaintiff  replied  by  allegingthe  defendant's 
promise  to  pay  within  six  years.  The  case  turns  entirely  on 
the  2nd  plea  which  must  dismiss  the  action.  The  only 
proof  of  the  inierrupiion  of  prescription  is  contained  in  the 
defendant's  answer  which  is  clearly  insufficient.  He  says  : 
^^  I  never  made  the  plaintiff  any  promise  to  pay  him,  but 
*^  told  him  if  any  thing  was  found  to  be  due  him  it  would 
"  be  paid." 

Judgment. —  ^^  Considering  that  the  defendant  hath  jus- 
^'  tified  and  proved  his  second  plea,  to  wit  :  that  there  hath 
^*  accrued  to  him  and  in  his  favor,  and  against  the  plaintiflPs 
^^  demand,  a  prescription  of  six  years  by  and  in  virtue  of 
^'  the  provincial  statute  10th.  and  11th.  Vict.,  ch.  11,  where- 
*^  by  and  by  the  effect  whereof  the  plaintiff,  at  the  time  he 
**  instituted  his  present  action,  had  no  right  in  law  so  to  do 
*^  fcc,  doth  dismiss  the  plaintiflPs  action  with  costs. 

DEVLTif  and  Flbmhtg,  for  plaintiff. 

Cross  and  Bancroft,  for  defendant. 
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SUPERIOR  COURT.— QUEBEC. 

Before  : — Chabut,  Justice. 

(Miller  el  oZ Plaintifs. 

No.  1103.  ]  vs. 

(  McDonald  etal •  •  •  •  Defendants. 


H«Id  :— That  m  sppBcfttlon  bj  défen- 
dante 10  enlarge  the  delay  to  plead,  pre- 
MBted  after  AcU  of  foreeioeaie  granted, 
eunot  be  eotertained  by  a  judge  while 
ttw  foteclorare  suMCs  ;  and  that  notice  ef 
auh  application,  serred  on  the  plaintiffs 
before  the  expiration  of  the  delay  to 
plead,  does  not  suspend  the  pUintifls*  right 
to  obtain  sooh  foreclosure. 


Jogé  :— 4^'ane  appUeatioa  par  des  dé- 
fendeurs à  Teffetqne  le  délai  pour  plaider 
soit  prolongé,  faite  après  l'obtention  d'om 
acte  de  forolnsion,  ne  peut-être  entretenu* 
per  un  juge  pendant  que  l'acte  de  fbrcln- 
sion  subsiste  ;  et  an'aris  de  telle  appllo». 
tion  signifié  aux  aemandeurs  ayant  l'ex- 
piration du  délai  peur  plaider  ne  sospend 
pas  le  droit  des  demendeors  d'obtenir  tellt 
foralosioD.  ' 


Judgment  rendered  the  17th  June  1858. 


The  plaintif!  demanded  an  account  from  the  defendants 
of  their  management  of  the  copartnership  business  which 
had  formerly  been  carried  on  between  the  parties  at  Mon- 
treal, under  the  firm  of  William  Miller  &  Co.,  and  at  Quebec 
and  Portneuf  under  the  firm  of  McDonald  and  Logans.  B7 
their  declaration  the  plaintiffs  alleged  that  they  had  always 
duly  accounted  annually  with  the  defendants  who  had  ac- 
cepted the  accounts  ;  and  they  filed  a  copy  of  the  accounts  so 
rendered  on  the  return  day  (15th  April,  1858,)  the  defen- 
dants appeared  on  the  following  day.  A  demand  of  plea 
was  served  on  the  26th  April.  The  delay  to  plead  was  en- 
larged on  petition  of  the  defendants  to  the  15th  June 
to  enable  them  to  examine  the  accounts  and  prepare  their 
defence.  On  the  14th  June,  the  defendants  gave  notice  that 
on  the  16th,  they  would  apply  to  a  judge  to  enlarge  the  delay 
to  plead  until  the  plaintiffs  should  file  certain  subsidiary 
books  and  vouchers,  and  thence  for  a  suflScient  time  to  ena- 
ble them,  the  defendants,  to  examine  and  understand  the 
accounts.  This  application  was  supported  by  affidavits.  On 
the  morning  of  the  16th  June,  Acte  of  foreclosure  was  granted 
against  the  defendants  on  a  certificate  of  no  plea  having 
been  filed. 
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Stuart,  And.  Q.  C,  in  snpport  of  application  : — ^The  fore- 
closure  is  q{  no  effet.  The  notice  served  on  the  plaintiffs  be* 
fore  the  expiration  of  the  delay  to  plead  suspends  the  power 
to  foreclose  the  defendants  from  pleading. 

Pope  Thob.,  aontrâ^^^The  foreclosure  has  been  regularly 
obtained.  There  cannot  be  an  enlargeuient  of  a  delay  to 
plead  when  the  delay  has  already  expi)red.  The  application 
comes  too  late.  It  should  have  been  made  on  or  bef<Mre  the 
15th.  It  is  not  in  the  power  of  a  Judge  in  Chcunbers  to  set 
aside  the  foreclosure,  and,  while  it  remains  of  record,  this 
application  cannot  be  granted.  The  plaintiffs  cannot  be 
affected  by  the  service  of  notice  of  an  application  which  might 
never  be  acted  upon  by  the  tlefendants,  or  for  the  presenta- 
tion of  which  they  might  ohooae  the  1st  September  next,  or 
any  other  remote  period. 

Chabot,  Justice  : — ^The  a]>plication  cannot  be  granted. 
The  defendants  have  been  regularly  foreclosed  and  I  have 
therefore  no  power  in  the  matter.  If  the  defendants  desire 
to  be  relieved  from  their  default,  they  must  apply  to  the 
Court. 

PopK,  Thos.,  for  plaintiffs. 

Stuart  and  Vannovous,  for  defendants. 
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^^^E^J^PKL^^^^'  I  DISTRICT  DÈ  MONTRÉAL. 

Présents: — Sir  L.   H.   LaFontaine,  Bart.,   Juge-en-Chef, 
Aylwin,  Duval,  et  Gabon,  Juges. 

SBfiRTHELCT, Appelant. 
et 
Gut  eC  al. •  •  • Intimés, 


hgê: — 1.  Qu'an  eessionnaira  d'une 
eréanoe  »  droit  d  intonreDir  ear  laaaîsie 
iamobilière  faite  nu  nom  des  cédftntB, 
Afaol  la  flignifioMtion  da  transport  poar  le 
profit  dn  cession 'i aire  ;  et  aossi  d'être  dé- 
dire propriétaire  de  la  oréanoo  et  maître 
4e  la  procédare. 

2o.  Qae  les  cédants  sont  mal  fondés  à 
eoBtester  semblable  demande,  et  à  pré- 
laadre  an  remboarsemeut  préalable  des 
fnis  eoooaraa  tant  sur  l' action  que  sur  la 


3o.  Qae,  dans  Tespèce,  l'acte  interrena 
•Btre  l'appela  ut  et  les  intimés  est  an 
transport  qai  a  renda  l'appelant  proprié- 
taire de  la  oréanoe. 


Held  :— lo.  That  the  assignee  of  a  dehi 
is  entitled  to  intervene  on  the  eeiaart 
of  the  immoveable  proper*  y  of  the  debtor, 
made  in  the  name  of  the  aesif^oor,  belbre 
notification  of  the  assignmeut  fur  tne  be- 
nefit of  the  assignee  ;  and  aho  to  be  de- 
clared proprietor  of  the  debt  and  dominuê 
lUia  in  the  proceedings. 

2o.  That  the  assigner  has  no  right  !• 
contest  such  a  demand,  nor  to  cbim  to  h% 
first  reimbarsed  the  co9ts  by  hi  a  in- 
carred  as  well  on  the  sait  as  upon  the 
seisore. 

3o.  That,  in  the  ease  snbmifed,  thf 
deed  between  the  appellant  and  the  ree- 
pondents  is  an  aarignment  which  has  mMto 
the  appellant  proprietor  of  the  debt. 


Jugement  rendu  le  4me  juin,  1858. 


Les  intimés,  exécuteurs  testamentaires  et  administra- 
tears  des  biens  dépendant  de  la  succession  de  {vu  l'Hon. 
Louis  Guy,  ayant  obtenu,  le  SI  Mars  1856,  un  jugement 
pour  la  somme  de  £1,360  qui  leur  était  due  en  vertu  d'un 
acte  de  vente  qu'ils  avaient  consenti  à  la  Compagnie  du 
chemin  de  fer  de  Montréal  et  Bytown,  firent  saisir,  sur 
cette  compagnie,  la  propriété  qu'ils  lui  avaient  vendue. 

Le  13  février  1857,  l'appelant  produisit  au  bureau  du 
shérif  une  opposition  afin  d'annuler,  dans  laquelle  il  allé- 
gua :  lo.  La  vente  faite  par  les  intimés  à  la  compagnie  du 
chemin  de  fer  de  Montréal  et  Bytown  pour  £4,000  ;  2o.  Un 
transport  du  26  juin  1855,  passé  devant  Doucet,  Notaire, 
et  par  lequel  les  intimés  lui  avaient  transporté  la  somme 
qni  leur  était  due  en  vertu  de  cet  acte  de  vente  ;  3o.  Que 
ce  transport  avait  été  signifié  à  la  compagnie  du  chemin 
defer;  4o.  Que  les  demandeurs  avaient  obtenu  jugement 
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contre  la  compagnie,  et  qn'en  vertn  de  ce  jugement  il« 
avaient  fait  saisir  la  propriété  qu'ils  avaient  vendue  à  la 
compagnie  ;  5o.  Qu'en  conséquence,  l'intiaté  était  le  seul 
propriétaire  de  la  créance  en  vertu  de  laquelle  la  saisie 
avait  eu  lieu,  et  il  concluait  à  ce  que  cette  saisie  fut  dé- 
clarée nulle,  si  mieux  n'aimaient  les  intimés  consentir  à  ce 
que  la  vente  fût  faite  au  nom  et  au  profit  de  Pappelant 

Les  intimés  contestèrent  cette  opposition  en  alléguant 
que  le  transport  du  26  juin  1855,  n'avait  conféré  à  l'appelant 
d'autres  droits  que  celui  de  percevoir  le  montant  de  la 
créance  traosportée  pour  l'appliquer  au  paiement  des  dettes 
de  la  succession  de  feu  l'Hon.  Louis  Guy  ; 

Que  rappelant  n'était  à  cet  égard  que  le  mandataiie 
des  intimés,  ce  qui  ne  les  empêchait  pas  d'adopter  eux- 
mêmes  les  procédés  nécessaires  pour  recouvrer  leur  créance; 

Que  le  jugement  rendu  en  la  cause  avait  été  obtenu 
depuis  le  transport,  et  sur  une  poursuite  intentée  au  nom 
des  intimés,  à  la  connaissance  et  du  consentement  de  l'ap- 
pelant; 

Que  les  intimés  avaient  encouru  des  irais  d'au  moins 
£26  pour  obtenir  ce  jugement  et  faire  faire  la  saisie,  et  que 
ces  frais  seraient  perdus  si  l'opposition  de  l'appelant  était 
maintenue,  et  qu'à  tout  événement  l'appelant  aurait  dû  of- 
frir ces  frais  en  demandant  à  faire  suspendre  la  vente  ; 

Que  l'appelant  n'avait  aucun  intérêt  à  faire  cette  oppo- 
sition, ni  aucun  droit  de  demander  que  la  vente  fût  faite  en 

son  nom,  et  ils  concluaient  au  renvoi  de  l'opposition. 

» 

L'appelant  répondit  à  cette  contestation  que  le  trans- 
port du  26  juin  lui  avait  été  fait  pour  bonne  et  valable  cause^ 
et  qu'à  cette  époque  il  était  créancier  de  la  succession  Gay 
au  montant  de  £3,000  courant  ;  * 

Que  par  cet  acte  il  avait  assumé  toutes  les  dettes  de  la 
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flaccession  Oay,  quMI  avait  promis  de  payer,  et  qu'il  avait 
de  fait  alors  payé  plas  de  £1,000  dee  dites  dettes; 

Que  par  cet  acte  de  transport  il  avait  renoncé  à  l'faypo- 
thèqae  qu'il  avait  sur  la  terre  de  Beny,  appartenant  à  la  suc- 
cession 6uy« 

Que  cet  act  était  un  véritable  transport  et  non  un  man- 
dat, et  que  l'appelant  n'avait  jamais  consenti  à  ce  qu'une 
action  fât  portée  par  les  intimés  pour  recouvrer  cette 
créance. 

Les  intimés  répliquèrent  que  ces  réponses  de  l'appe- 
lant étaient  mal  fondées  en  droit  et  en  fait;— K}ue  longtemps 
avant  qu'il  eût  filé  son  opposition  l'appelant  était  payé  dies 
deux  jugements  qu*il  avait  invoqués  dans  ses  réponses  ;  que 
quant  à  la  créance  qu'il  prétendait  avoir  comme  leprésea- 
tant  Mlle  Josephte  Guy,  c'était  la  succession  de  cette  der- 
nière qui  leur  était  endettée  ;  que  la  renonciation  faite  par 
rappelant  à  son  hypothèque  sur  la  terre  de  Benry  n'était  pas 
la  considération  qui  avait  engagé  les  intimés  à  lui  faire  ce 
transport,  mais  que  cette  renonciaticm  n'avait  été  faite  que 
pour  faciliter  le  partage  de  la  terre  c<HiiMie  sous  le  nom  de 
Betxy,  cette  renonciation  n'étant,  d'ailleurs,  que  condition- 
nelle ;  qu'enfin  l'appelant  n'avait  payé  aucune  des  dettes 
mentionnées  au  transport. 

Par  ses  réponses  sur  faits  et  articles,  l'a{^lant  admit 
qu'il  avait  autorisé  une  poursuite  contre  la  compagnie  du 
chemin  de  fer  de  Montréal  et  Bytown,  au  sujet  de  la 
«réance  en  question,  mais  qu'il  ne  se  rappelait  pas  la  nature 
de  la  poursuite. 

Sur  cette  preuve  la  Cour  Inférieure,  le  S7  Mars  1857, 
lendit  le  jugement  suivant  : 

<<  The  Court,  &c.,  considering  that  the  said  opposant 
hath  failed  to  establish,  by  reason  of  any  of  the  allegations 
in  his  said  opposition,  or  any  right  in  Law  to  the  conelusi(»is 
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of  the  said  opposition,  nor  any  interest  whatever  to  oppose 
the  sale  and  adjudication  of  the  lot  of  land  seized  and  taken 
in  execution  in  this  cause,  as  mentioned  and  described  in 
the  procès-verbal  of  seizure  annexed  to  the  writ  of  execu- 
tion issued  in  this  cause,  doth  dismiss  the  said  opposition 
afin  d^annuler  with  costs. 

L'appelant,  disaient  les  intimés,  a  jugé  à  propos  d'ap* 
peler  de  ce  jugement  ;  mais  il  suffit  de  faire  remarquer  que 
a*il  est  réellement  le  cessionnaire  de  la  créance  en  question, 
toutes  les  poursuites  que  les  intimés  peuvent  faire  contre 
la  compagnie  du  chemin  de  fer  ne'  peuvent  affecter  sa 
créance.  La  compagnie  pourrait  peut-être  s'opposer  à  ces 
poursuites,  mais  l'appelant  est  sans  grief.  Il  est  de  plus 
certain  que  les  poursuites  faites  au  nom  du  cédant  profitent 
au  cessionnaire,  et  sous  ce  rapport  rappelant  n'a  aucun 
intérêt  à  empêcher  ces  poursuites.  Mais  les  intimés  qui 
0ont  les  vrais  créanciers  du  chemin  de  fer,  et  qui  n'ont  trans- 
porté leur  créance  que  pour  mettre  M.  Berthelet  à  même 
de  payer  leurs  dettes,  ont  un  bien  grand  intérêt  à  ce  que  ces 
poursuites  se  fassent  sans  délai.  L'appelant  y  a  Consenti,  et 
sa  prétention  d'empêcher  la  vente  de  la  propriété  parce 
qu'elle  se  fait  à  la  poursuite  des  intimés,  et  de  faire  substi- 
tuer son  nom  aux  leurs  dans  le  writ  d'exécution,  n'est  aueu^ 

nement  fondée. 

« 

Sir  L.  H.  Lafontaink,  Baronnet,  Juge-en-Chef  : — Le 
factum  des  intimés  expose  assez  bien  l'état  de  la  ques- 
tion. 

Par  l'acte  de  transport  dont  il  s'agit,  Berthelet,  créancier 
lui-même  de  la  succession  Guy,  à  un  très  fort  montant,  com- 
mence par  ^*  assumer  les  dettes  des  différentes  parties  men- 
<<  tionnées  en  l'état  qui  y  est  annexé,  autres  que  les  sîranes 
«  propres,  et  promet  acquitter  les  dites  créances  à  quelques 
"  sommes  qu'elles  puissent  se  monter,  à  l'entier  acquit  et 
«  décharge  de  la  succession  Guy,  qu*il  promet  garantir  et 
"  indemniser  contre  tous  troubles,  frais  et  poursuites  pro- 
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^  venant  et  étant  la  conséquence  des  dites  créances  men- 
^  tionnées  au  dit  état" 

II  y  est  ensuite  dit  que  Pobligation  de  Berthelet  de  payer 
aux  créanciers,  "  commencera  et  ne  datera  que  du  jour  du 
"  jugement  de  collocation  dans  la  cause  de  DeBleury  contre 
"  Hyp.  Guy  et  autres,  pourvu  qu'il  ait  été  colloque  utile- 
^^  ment,  et  son  obligation  ne  s'étendra  qu'à  la  somme  qui 
"  lui  sera  adjugée,  et  autres  deniers  qu'il  percevra  sur  les 
'^  transports  ci-après  mentionnés." 

Berthelet  s^engage  de  ne  pas  faire,  dans  la  cause  de  De 
Bleury  contre  la  succession,  d^opposition  pour  la  créance  de 
Mlle.  Josephte  Guy. 

Les  exécuteurs  testamentaires  lui  transportant  la  sommé 
due  à  la  succession  par  les  Sœurs  de  la  Charité,  que  Berths 
let  dit  bien  connaître. 

Ils  lui  transportent,  sans  garantie^  la  somme  due  par  la 
défenderesse  (la  compagnie  du  chemin  de  fer),  en  vertu  de 
l'acte  du  29  déc.  1853. 

Puis,  comme  propriétaire  de  la  -créance  de  Mlle  Guy,  de 
celle  de  Samuel  Gerrard,  et  de  la  somme  de  £700  men- 
tionnée au  susdit  état,  Berthelet  décharge  de  toute  hypo- 
thèque à  cet  égard  la  terre  de  Berry  appartenant  à  la  suc- 
cession. Il  est  ajouté  :  ^'  Cette  renonciation  étant  condi- 
^^  tionnelle,  et  ne  devant  avoir  son  effet  qu'au  cas  où  il  ne  se 
•*  découvrirait  aucune  autre  hypothèque  que  celles  mention- 
'*  nées  au  dit  état,  sur  la  terre  de  la  Bourgogne,.'*'* 

Enfin  vient  la  clause  suivante  : 

*^  Il  est  entendu  entre  les  parties,  qu*en  autant  que  les  dites 
^  sommes  ainsi  transportées  pourraient  se  trouver  plus 
^^  considérables  que  le  montant  des  dettes  que  M.  Berthelet 
^  assume,  surtout  si  le  montant  de  la  collocation  dans  la 
^*  dite  cause  de  DeBleury  contre  Guy  et  autres  est  élevé^  le 
^'  dit  M.  Berthelet  s'oblige  de  rembourser  à  la  dite  succès- 
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^^  sion  la  difference  entre  la  somme  qu'il  atura  ainsi  retirée 
"  en  vertu  des  dits  transports,  et  la  somme  réellement  due 
*^  par  la  succession  aux  créanciers  mentionnés  en  l'état 
'^  annexé  aux  présentes,  une  fois  que  be  montant  réel  aura 
^^  été  constaté,  M.  Berthelet  promettant  faire  toutes  les 
^^  démarches  nécessaires  pour  faire  déterminer  la  créance 
*^  de  mademoiselle  Josephte  Guy,  et  des  héritiers  Etienne 
'^  Guy,  sous  le  plus  court  délai,  et  les  dits  exécuteurs  tes- 
^^  tamentaires  et  administrateurs  s'engageant  de  lui  donner 
^'  toutes  les  facilités  en  leur  pouvoir  pour  atteindre  le  dit 
.  **  objet,  et  de  lui  tenir  compte  de  toutes  les  dépenses  et  dé- 
*^  bourses  qu'il  fera  avec  l'intention  et  dans  le  but  d'être 
^'  utile  à  la  succession,  et  d'en  promouvoir  les  intérêts  à  l'é- 
•'  gard  des  présentes." 

L'action  a  été  intentée  au  nom  de  la  succession,  la  c6- 
dante,  et  le  jugement  obtenu  avant  la  signification  du  trans- 
port en  question,  laquelle  signification  n'a  eu  lieu  que  le 
26  novembre  1856.  Que  Berthelet  y  eût  donné  son  con- 
sentement ou  non,  l'action  n'en  procédait  pas  moins  vala* 
blement  au  nom  de  la  cédante,  tant  que  le  transport 
n'était  pas  signifié.  Cç  n'est  que  par  cette  signification 
que  Berthelet  est  devenu  saisi  de  la  créance.  Mais  du  mo- 
ment qu'il  en  a  été  saisi,  il  est  devenu  maître  de  la  créance, 
maître  du  jugement,  et  maître  de  la  procédure  à  faire  pour 
l'exécuter. 

C'est  à  tort  que  les  intimés  prétendent  que  Berthelet  n*6- 
tait  que  leur  mandataire  ;  rien  dans  Pacte  du  26  juin  1855, 
ne  justifie  cette  prétention.  C'est  une  cession  réelle,  en 
bonne  et  due  forme,  et  qui,  ayant  été  suivie  de  signification, 
a  fait  passer  sur  la  tête  de  Berthelet  la  créance  dont  il  s'agit 
Si  Berthelet  n'était  que  mandataire,  les  intimés  n'avaient 
pas  besoin  de  son  consentement  pour  porter  Taction,  obtenir 
jugement  et  le  faire  exécuter.  Cependant  ils  ont  si  bien  com- 
pris que  tel  n'était  pas  le  cas,  qu'au  contraire  Berthelet,  seul 
était  le  maître  de  cette  créance,  que  pour  se  justifier,  ils 
ont  invoqué  on  tel  consentement  de  la  part  de  Berthelet,  et 
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([a'ils  l'ont  interrogé  snr  faits*  et  articles  pour  en  obtenir  la 
preuve  par  ses  aveux.  Si  ce  consentement  a  été  demandé, 
et  qu'il  ait  été  donné,  ce  n'est  donc  pas  Berthelet  qui  est 
mandataire  des  intimés,  mais  bien  les  intimés  qui,  dans  ce 
cas,  seraient  deveuus  les  mandataires  de  Berthelet.  Ils 
n'ont  pas  d'autre  qualité,  d'autre  autorité,  pour  continuer  la 
procédure,  que  ce  même  mandat  résultant. du  consentement 
qu'ils  invoquent,  or,  un  tel  mandat  est  révoquable  à  volonté, 
soit  expressément  soit  tacitement.  *^  Le  mandat  peut  être 
*^  révoqué  en  tout  état  de  cause.  Le  mandant  ne  doit  au 
*'  mandataire  aucune  explication,  et  ce  dernier  ne  saurait 
"  élever  de  controverse  pour  prouver  que  la  révocation  est 
**  intempestive,  injuste,  capricieuse,  ou  dicté  par  Terreur 
^  on  la  colère.  La  volonté  du  mandant  est  souveraine  : 
^^stat  pro  ratione  voluntas;  le  mandataire  doit  l'accepter 
"  et  s'y  résigner.  (1) 

**  Supposez,"  ajoute  le  même  auteur,  au  No.  780,  "  que, 
^^  dans  une  a/Taire  qui  se  traite  par  mandataire,  le  mandant 
"intervienne  lui-même,  et  sornette  en  rapport  direct  avec 
"  les  tiers,  prenant  qualité,  décidant  les  difficultés,  an6- 
"  tant  les  résolutions,  etc.,  etc.,  il  est  évident  que  cette  con^- 
"  parution  du  mandant  fera  évanouir  les  pouvoirs  du  ma|^- 
"  dataire." 

f  1  y  a  ici  même  plus  qu'une  révocation  tacite,  elle  est 
expresse,  puisque  Berthelet  conclut,  en  présence  des  in- 
timés et  contfeux  ^^  à  ce  qu'ordre  soit  donné  au  shérif  de  ce 
district  de  suspendre  tous  ses  procédés  sur  les  criées^  vente, 
adjudication  et  publication  de  la  dite  terre  ou  immeuble,  *' 
qa'il  va  même  jusqu'à  demander  que  la  saisie  soit  déclarée 
nulle.  Supposant  que  Berthelet  ait  donné  le  consentement 
dont  il  s'agit,  et  par  conséquent  l'autorité  de  poursuivre  qui 
en  découle,'  est-ce  qu'un  tel  mandat  est  irrévocable  ?  Où 
egt  la  loi  qui  lui  imprime  cette  irrévocabilité  ?  Autant  vau- 
drait dire  qu'un  procureur  ad  litem  qui  aurait  été  chargé 


(1)  Tioploiig,  Mandftt,  Ko.  765. 
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directement  par  Berthelet  de.  commencer  ce  procès,  aandt 
eu  le  droit  de  le  continuer  non  seulement  jusqu'à  jugement 
mais  encore  jusqu'à  expropriation  forcée  du  débiteur,  mal- 
gré les  défenses  et  les  ordres  au  contraire  de  son  client. 
Cependant  tel  est  de  fait  la  prétention  plus  qu'étrange  des 
intimés,  qui,  quoique  bien  et  dûment  dessaisis  de  la 
créance,  disent  à  celiyl  qui  en  est  saisi,  et  par  conséquent 
le  seul  maître  :  *  ^^  Vous  avez  consenti  à  la  poursuite,  nous 
*'  en  ferons  maintenant  ce  que  nous  voudrons,  vous  n'avez 
**  pas  le  droit  d'intervenir,  nous  procéderons  malgré  vous 
"  à  un  décret  forcé,  bien  que  vous  soyez  d'avis,  et  peut-être 
•*  avec  raison,  que  la  propriété  saisie  sçra  sacrifiée  à  un  dé- 
"  crèt  fait  dans  les  circonstances  actuelles,  nous  savons 
"  mieux  que  vous  ce  qu'il  vous  convient  de  faire,  en  un  mot, 
**  de  notre  propre  autorité,  et  cela  seulement  parneque  nous 
"  sommes  vos  cédants,  nous  vous  mettrons  sous  notre  tu- 
•'  telle."  Si  vraiment  les  intimés  sont  maîtres  du  procès, 
et  qu'à  ce  tître  ils  nient  le  droit,  malgré  la  volonté  de  Bei^ 
tbelet,  de  procéder  à  l'exécution  du  jugement,  au  même 
titre,  et  pour  la  même  raison^  ils  auraient  aussi  le  droit  de 
8Ç  refuser  à  cette  exécution,  bien  que  Berthelet  voulût  y  faire 
procéder.  Pour  moi,  je  dois  avouer  que  je  trouvre  la  pré- 
tention des  intimés  plus  qu'étrange. 

On  ne  saurait  nier  que  Berthelet  soit  celui  qui  a  le  plus 
grand  intérêt  à  ce  procès,  puisque  ce  procès  a  pour  objet 
sa  propre  créance.  Le  procès  n'étant  pas  introduit  en  son 
nom,  il  a  donc  le  droit  d'y  intervenir  pour  se  faire  recon- 
naître et  veiller  à  ses  intérêts.  ^'  On  appelle  Inierveniion^^ 
dit  Merlin,  ^'  collectivement,  et  l'action  par  laquelle  on  in- 
*^  tervientdans  une  contestation  dans  un  procès,  et  les  suites 
**  de  cette  action." 

^^  L'intérêt  étant  la  mesure  des  actions,  on  a  le  droit 
d'intervenir  dans  une  contestation,  toutes  les  fois  qu'on  a 
intérêt  à  être  en  cause."  (1) 


(1)  Bioche,  Ybo.  Intonrention,  No.  5. 
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"  Ainsi  peuvent  intervenir  lo.  celui  dont  Ja  chose,  les 
droits  ou  la  qualité  sont  Pobjet  des  prétentions  respectives 
des  parties,  ou  l'occasion  du  procès.'^  (1) 

# 
"  Le  cessionnaire  d'une  créance  dans  une  instance  rela- 
tive à  celte  créance,  pendante  entre  le  cédantet  le  débiteur, 
quoiqu'il  n'ait  pas  encore  fait  signifier  son  intervention  au 
débiteur,  alors,  que  dans  sa  requête,  il  a  signifié  ses  titres  à 
ce  dernier.  (2) 

Un  créancier  inscrit,  qui,  par  la  date  de  son  inscription, 
se  trouve  exposé  à  perdre  le  montant  de  sa  créance,  si  l'ad- 
jadication  est  maintenue,  est  recevable  à  intervenir  sur 
l'appel  et  à  conclure  de  son  chef  à  la  nullité  des  poursuites: 
on  dirait  en  vain  qtCil  a  été  représenté  par  le  poursuivant.  (S) 

Une  partie  qui  a  intérêt  d*être  en  cause,  y  intervient  de 
différentes  manières  ;  tantôt  c'est  par  une  reprise  d'instance, 
tantôt  par  une  requête  en  intervention  proprement  dite,  ou  * 
pay  une  opposition.  Ce  procédé  prend  des  noms  diflV'rents, 
suivant  Tétat  de  la  cause,  lors  de  son  introduction.  Il  s'ap- 
pelle particulièrement  opposition^  lorsqu'il  est  relatif  à  une 
saisie.     Tel  est  le  cas  dans  la  présente  instance. 

Admettant  même  que  Berthelet  ait  consenti  à  la  saisie, 
ce  consentement  n'en  était  pas  moins  toujours  revocable  à 
sa  volonté.  Il  pouvait  intervenir  en  tout  temps  pour  en 
arrêter  les  suites,  s'il  trouvait  qu'il  était  de  son  intérêt  de* 
le  faire.  Et  en  cela  c'est  son  seul  intérêt,  sa  seule  volonté, 
qui  doivent  être  écoutés,  Berthelet  n'étant  pas  partie  dans 
la  cause,  le  shérif  ne  pouvait  recevoir  de  lui  l'ordre  de  sus- 
pendre les  procédés  sur  la  saisie  ;  il  ne  pouvait  recevoir  cet 
ordre  que  du  procureur  ad  litem  qui  a  fait  émaner  le  man- 
dat d'exécution,  ou  du  tribunal  d'où  ce  mandat  a  été  ainsi 
émané.  Pour  obtenir  ce  *demier  ordre,  Berthelet  devait 
intervenir  ;  c'est  ce  qu'il  a  fait  par  son  opposition,  au  moyen 


(1)  Ibid.,  No.  6. 

(2)  IbH.,  No.  10. 

(3)  Dallos,  Iate;vontioo,  p.  684,  Sftbalier  tb.  Debo«qii«,  30  Déo.  16IS. 


314 

de  laquelle,  présentant  les  titres  qui  Poni  saisi,  lui  seul,  de 
la  créance,  il  devait  être  reconnu  comme  tel,  déclaré  maîtie 
de  la  procédure,  ei  obtenir  du  moins,  dans  tous  les  cas, 
la  première  partie  de  ses  conclusions,  celle  qui  tend  à  la 
suspension  des  procédés  sur  la  saisie. 

Si,  comme  Ta  décidé  la  Cour  de  première  instance,  Be^ 
thelet  n'avait  pas  le  droit  d'intervenir  comme  il  Ta  fait  pour 
l'objet  en  question,  il  semble  qu'il  y  aurait  la  même  raison 
de  repousser  toute  intervention  de  sa  part,  dans  le  cas  où 
la  saisie  étant  faite  de  son  consentement  aurait  néanmoins 
plus  tard  été  arrêtée  par  ordre  des  intimés,  à  son  préjudice 
et  malgré  sa  volonté  et  son  intérêt  de  continuer  les  procédés 
jusqu'à  leur  fin  ;  car  si  les  intimés,  et  non  Berthelet,  sont 
les  maîtres  du  procès,  ils  avaient  le  droit  de  suspendre,  de 
Oiême  que  de  continuer,  cette  saisie  à  leur  gré,  sans  entraves 
de  la  part  du  vrai  et  seul  créancier,  qui,  par  là,  se  trouve 
être  à  leur  merci.  Pour  la  même  raison,  admettant  toujours 
le  cas  d'une  saisie  faite  de  son  consentement,  si  cette  saisie 
eût  été  contestée  par  le  défendeur,  Berthelet  n'aurait  pas 
été  reçu  à  entrer  en  cause  pour  soutenir  ses  droits  et  ses 
intérêts  en  défendant  la  validité  de  la  saisie,  même  dans  le 
cas  possible  où  les  demandeurs,  ses  cédants,  se  seraient  abs- 
tenus de  faire  valoir  la  régularité  et  la  légalité  de  la  saisie. 
Si  c'est  là  une  position  que  la  loi  fait  à  un  créancier  qui  se 
trouve  dans  les  circonstances  où  est  Berthelet,  j'avoue  can- 
didement que  j'ignore  où  trouver  cette  loi.  Je  connais  bien 
un  texte  qui  dit  que  le  transport  signifié  saisit  le  cession- 
naire,  mais  je  n'en  connds  pas  qui  porte  que,  nonobstant 
le  transport  signifié,  le  cédant  restera  néanmoins  mattre  de 
la  créance  qu'il  a  cédée,  ainsi  que  des  procédures  à  adopter 
pour  en  faire  le  recouvrement. 

Les  intimés  ont  encore  prétendu  qu'eu  supposant  que 
Berthelet  eût  le  droit  d'être  admis  à  intervenir,  comme  il  a 
voulu  le  faire,  l'exercice  de  ce  droit  devait  être  subordonné 
à  la  condition  de  faire,  au  préalable,  offres  réelles  de  payer 
les  frais  encourus  par  les  intimés  pour  lui  Berthelet,    Je  ne 
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oonnais  pas  de  loi  qui  le  soumet. à  cette  condition.  Que 
l'on  remarque  que  cette  dernière  proposition  des  intimés 
est  une  admission  de  leur  part  que,  dans  ce  qu'ils  ont  fait 
dans  cette  cause,  il  n'ont  agi  que  x^omme  mandataires 
de  Berthelet  En  effet  ils  n'ont  pu  avoir  d'autre  qualité 
que  cette  qualité  de  mandataire,  or,  comme  tout  manda- 
taire, ils  ont  droit  de  se  pourvoir  contre  leur  mandant  pour 
le  remboursement  de  ce  qu'ils  ont  déboursés  pour  lui 
dans  l'accomplissement  du  mandat,  et  d'obtenir  condam- 
natlbn,  si  le  mandant  ne  fait  pas  voir  qu'il  est  à  Tabri  d'un 
pareil  recours  de  leur  part,  ce  sur  quoi  il  peut  y  avoir  débat 
entre  eux,  ayant  probablement  des  raisons  réciproques  à  se 
faire. 

Admettant)  quoique  je  ne  sois  pas  bien  satisfait  de  la 
preuve  à  cet  égard,  que  la  procédure  jusqu'à  saisie  même, 
inclusivement,  a  eu  lieu  du  consentement  de  Berthelet,  je 
serais  d'avis  de  lui  accorder  seulement  la  première  partie 
de  ses  conclusions,  et  non  la  seconde  par  laquelle  il  de- 
mande que  la  saisie  soit  déclarée  nulle  et  de  nul  effet. 

Jugement. — La  Cour,....  1.  Considérant  que  lors  du  ju- 
gement qui  a  condamné  la  défenderesse  à  payer  aux  de- 
mandeurs, ès-noms  et  qualités,  intimés,  la  somme  portée 
au  dit  jugement,  le  dit  appelant  Berthelet  était  le  seul  pro- 
priétaire et  créancier  de  la  dite  somme,  comme  faisant  par-, 
tie  d'une  plus  forte  créance  qui  lui  avait  été  cédée  par  les 
dits  intimés  par  acte  de  transport  du  26  juin  1855,  lequel 
transport,  en  outre,  a  été  dûment  signifié  à  la  débitrice 
le  28  novembre  1856,  c'est-à-dire  postérieurement  à  la  saisie 
immobilière  pratiquée  en  cette  cause,  et  tandisque  la  dite 
saisie  était  encore  pendante  et  en  pleine  opération  ;  2.  Con- 
sidérant que  si  l'action  a  été  introduite  au  nom  des  intimés, 
et  la  procédure  subséquente,  en  y  comprenant  la  dite  saisie, 
conduite  par  eux,  cela  n'a  été  que  du  consentement  du  dît 
appelant  Berthelet,  lequel  consentement  ils  ont  eux-même 
invoqué  pour  leur  propre  justification  ;  que  l'autorité  résul- 
tant d'un  tel  consentement  ne  pouvait  constituer,  en  faveur 
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des  dits  intimés,  qu^un  simple  mandat  révocable  à  la  vo- 
lonté du  dit  Berthelet  ;  que  ce  mandat  n^a  pas  eu  et  n^a  pas 
pu  avoir  l'effet  d'empêcher  le  dit  Berthelet  de  s'introduire 
dans  l'instance  poor  veiller  directement  lui-même  à  ses 
propre»  intérêts,  et  même  se  faire  subroger  aux  lieu  et  place 
des  intimés,  des  droits  desquels  il  est  le  cessionnaire  ;  que  ce 
droit  d'intervenir  dans  Tinstance  appartient  à  tout  cessionnaire 
dûment  saisi  et  placé  fîomme  l'est  l'appelant  ;  qu'en  pareil 
cas  le  cessionnaire  a  droit  de  se  rendre  maître  du  procès,  et 
de  diriger  la  procédure  comme  il  l'entend,  soit  en  arrêtant, 
soit  en  continuant  les  procédés  du  shérif  sur  une  saisie  pré- 
cédemment faite,  selon  qu'il  le  juge  conforme  à  ses  inté- 
rêts ;  3.  Considérant  que,  dans  les  circonstances,  l'oppo- 
sition formée  par  le  dit  Berthelet  comporte  une  demande  en 
intervention  dans  l'instance,  de  la  nature  de  celle  que  tout 
tel  cessionnaire  a  droit  de  formuler  pour  être  admis  à  diri- 
ger lui-même  la  procédure  de  cette  iastance  ;  4.  Considé- 
rant que  les  conclusions  prises  par  le  dit  Berthelet  en  sa 
dite  demande  doivent  lui  être  accordées,  à  l'exception  de 
celle  qui  tend  à  faire  déclarer  nulle  et  de  nul  effet  la  sus- 
dite saisie,  puisqu'il  n'a  pas  établi  que  la  procédure  sur 
cette  saisie,  jusqu'à  sa  dite  intervention,  *soit  entachée  de 
nullité  ;  que,  par  conséquent,  dans  le  jugement  dont  est 
appel,  il  y  a  mal  jugé,  en  ce  qu'il  rejette  en  entier  la  de- 
mande et  les  conclusions  du  dit  Berthelet  ;  Infirme  le  susdit 
jugement  rendu  le  27  juin  1857,  par  la  Cour  Supérieure  à 
MonXréal,  avec  dépens  contre  les  intimés  sur  le  présent 
appel  : — Et  cette  Cour,  procédant  à  rendre  le  jugement  que 
la  dite  Cour  Supérieure  aurait  dû  rendre,  admettant  partie 
des  conclusions  prises  par  le  dit  Berthelet  dans  son  opposi- 
tion, déclare  et  adjuge  que,  comme  cessionnaire  et  seul 
créancier,  comme  susdit,  il  était  bien  fondé  à  intervenir 
dans  l'instance,  le  reçoit  ainsi  partie  dansicelle;  et,  confor- 
mément à  l'une  de  ses  conclusions,  cette  Cour  adjuge  et 
ordonne  qu'ordre  soit  donné  au  shérif  du  district  de  Mont- 
réal, de  suspendre  tous  ses  procédés  sur  les  criées,  vente 
et  adjudication  de  l'immeuble  saisi  en  cette  cause,  jusqu'à 
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nouvel  ordre  de  la  part  de  la  dite  Cour  Supèrienre,  «niîs  dé- 
boute le  dit  Berthelet  de  sa  susdite  conclusion  tendant  à  faire 
déchref  la  dite  saisie  nulle  et  de  nul  effet,  des  frais  de  la- 
quelle saisie,  ainsi  que  de  Paction,  le  dit  Berthelet  est  dé- 
déclaré être  responsable  envers  qui  de  droit,  de  même  que 
siPinstance  eût  été  originairement  conduite  en  son  propre 
nom  ;  enfin  condamne  les  demandeurs  intimés  aux  frais 
encourus  sur  la  contestation  de  la  dite  opposition  du  dit 
Berthelet. 

Laflamme,  Lafi«ammjb  et  Babnard,  pour  Pappelant 

Cherrier,  Dorion  et  Dorion,  pour  les  intimés. 


BANC  DE^A^REINÈ,  )    DISTRICT  DE  MONTRÉAL. 

Présents  : —  Sir   L.  H.  Lafontain e,    Bart.    Juge-en-Chef, 
Aylwin,  Duval  et  Caron,  Juges. 

QuiKTiN  dit  Dubois  et  aly AppelatUs. 

et 
Gfs/iRD  et  alj Intimés 


Ja|té:~Qa*ane  donation  entre  vifs  ne 
pent  être  «n^jettie  à  la  détraction  de  la 
l'fitime.  si  le  doaatear  a  plaa  tard  dit- 
p(^  de  Ma  biens  par  testament 


He1d:~That  a  donation  inter  viwf 
cannot  be  subjeoted  tojeductlon  bj  reason 
of  the  UgUime,  it  tlie  donor  lias  sabee- 
quently  disposed  of  his  estate  bj  wiU. 


Jugement  rendu  le  1er  Mars,  1858. 


Sir  L.  H.  Lafontaine,  Bart.,  Juge-en-Chef: — Dumariage 
d*Amabie  Senecal  avec  Angélique  Favreau  sont  nés  plusieurs 
enfants,  du  nombre  desquels  se  trouvent  les  (rois  demande- 
resses et  la  défenderesse,  et  feue  Sophie  Sénécal,  mère  des 
quatre  mineurs  Monjeau,  qui  sont  aussi  demandeurs. 

Angélique  Favreau,  dans  la  suscession  de  laquelle  cette 
légitime  est  réclamée  par  les  demandeurs,  avait  survécu  à 
8on  mari,  celui-ci  étant  décédé  en  novembre  1849,  et  sa 
femme  seulement  en  mai  1854. 
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Il  eat  allégaé  dans  la  déclaration,  entre  autres  choses, 
que  la  dite  Angélique  Favreau  avait,  par  divers  actes  entre* 
vifs,  fait  des  avantages  considérables  à  quelques-uns  ^e  ses 
enfants,  savoir  à  trois  de  ses  fils  et  à  la  défenderesse  Adeline 
Senécal,  tandisque  les'  autres  enfants,  et  entre  autres  les 
demanderesses,  n'avaient  rien  reçu  d'elle,  soit  par  acte 
entre-vifs  ou  de  dernières  volontés  ;  que,  sans  ces  dispositions 
entre-vifs,  la  dite  Angélique  Favreau  aurait  laissé  à  parta- 
ger dans  sa  succession,  des  biens  d'une  valeur  d*aumoins 
44,000  francs,  ce  qui  aurait  fait  pour  chacun  de  ses  héri- 
tiers, au  nombre  de  onze,  (les  enfants  Monjeau  comptant 
pour  une  souche),  une  somme  de  4,000  fr. 

Puis  les  demanderesses  et  les  enfants  Monjeau  prétendent 
que  n'ayant  rien  reçu,  ils  sont  bien  fondés  à  demander  leur 
légitime. 

Il  est  à  remarquer  que,  dans  leur  déclaration,  ils  ont  al- 
légué que  la  dite  Angélique  Favreau  était  décédée  sans  avoir 
fait  de  testament.  '  Cette  assertion  a  été  contredite  par  les 
défendeurs  qui  ont  invoqué  et  produit  un  testament  solennel 
fait  par  elle  le  6  août  1846,  par  lequel  testament,  après  avoir 
légué  aux  enfants  Monjeau  la  somme  de  SOO  francs  pour 
être  partagée  entre  eux,  elle  institue  ses  dix  autres  en- 
fants ses  légataires  universels  en  propriété,  **  sujets  néan- 
moins ses  dits  enfants  à  rapporter  tout  ce  qu'ils  ont  reçu 
par  actes  de  la  dite  testatrice  leur  mère  afin  de  s'égaliser 
entre  eux." 

Les  avantages  conférés  aux  défendeurs  par  acte  entre-vifs, 
sont  ceux  qui  résultent  de  la  cession  ou  donation  que  la  dite 
Angélique  Favreau  leur  a  faite,  par  leur  contrat  de  mariage 
du  13  Oct.  1851,  lo  d'une  tene  à  Yarennesde  trois  arpents 
sur  trente  ;  2o  d'une  certaine  coupe  de  bois  ;  So  de  la  jouis* 
sance  et  usufruit,  la  vie  durante  de  la  donatrice,  d'un  demi 
arpent  de  terre  sur  neuf;  4o  enfin  de  tous  les  meubles  de 
ménage,  animaux  et  grains,  argents  et  autres  effets  et  va- 
leurs qui  appartiendraient  à  la  dite  donatrice  lors  de  son 
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décès,  excepté  néanmoins  ses  bardes  et  linges  qui  devaient 
ëtie  partagés  également  entre  ses  filles  lui  survivant,  la  fu- 
taie épouse  (la  défenderesse)  non  comprise. 

La  principale  quei^tion  est  celle  de  savoir  si,  dans  les  cir- 
constances qui  viennent  d'être  exposées,  le  droit  de  légitime 
peut  être  valablement  réclamé,  ou  si  au  contraire  les  dispo- 
sitions du  statut  impérial  de  1774,  (Pacte  de  Québec)  et  de 
notre  statut  Provincial  de  1801,  rendent  les  demandeurs  non 
lecevables  à  faire  valoir  cette  réclamation. 

"  La  légitime,"  porte  Part.  298  de  la  Coutume  de  Paris, 
^  est  la  moitié  de  telle  part  et  portion  que  chaque  enfant 
eût  eue  en  la  succession  des  dits  père  et  mère,  ayeul  on 
ayeule,  ou  autres  ascendants,  si  les  dits  père  et  mère  on 
antres  ascendants  n'eussent  disposé  par  donation  entre-vils 
on  dernière  volonté  :  sur  le  tout  déduit  les  dettes  et  frais 
funéraires."  C'est,  comme  on  le  voit,  une  portion  de  ce  que 
l'enfant  aurait  pu  avoir  ab  intestat* 

L'article  272  de  la  même  Coutume  permet  à  toute  per- 
sonne dûment  âgée  de  disposer  par  donation  entre-vifs  ^^  de 
tons  ses  meubles  et  héritages  propres,  acquêts  et  conquête 
à  personne  capable,"  et  l'article  292  lui  permet  de  disposer 
par  testament  et  ordonnance  de  dernière  volonté,  ^^  de  tous 
ses  biens  meubles,  acquêts  et  conquêts  immeubles,  et  de 
la  cinquième  partie  de  tous  ses  propres  héritages,  et  non 
pins  avant."  La  défense  de  tester  au-delà  du  quint  des . 
propres  avait  donc  l'effet  de  conserver  aux  héritiers  les 
quatre  autres  quints  ;  c'était  une  réserve  que  l'on  appelait 
réserve  coutumiàrey  parce  qu'elle  était  établie  par  la  Coutume 
elle-même. 

Puisi  selon  Particle  80S,  "  Père  et  mère  ne  peuvent  par 
donation  fbite  entre-vifs,  par  testament  et  ordonnance  de 
dernière  volonté,  ou  autrement  en  quelque  manière  que  ce 
soit,  avantager  leurs  enfants,  venans  à  leurs  successions,  les 
uns  plus  que  les  autres  ;  "  et  ^^  les  enfants  venans  à  la  suc- 
cession de  père  ou  mère,  doivent  rapporter  ce  qui  leur  a  été 


320 

donné,  pour,  avec  les  autres  biens  de  la  dite  succession,  être 
mis  en  partage  entre  eux,  ou  moins  prendre,"  Art.  304. 
"  Néanmoins,"  ajoute  l'art.  307,  "  où  celui  auquel  on  au- 
rait donnjê  se  voudrait  tenir  à  son  don,  faire  le  peut,  en 
s'abstenant  de  l'hérédité,  la  légitime  réservée  aux  aûlres.^^ . 

Enfin  notre  ancien  droit  établissait  chez  certaines  per- 
sonnes des  incapacités  de  recevoir  par  testament  etc. 

Voyons  à  présent  quelles  sont  les  dispositions  de  nos  deux 
statuts  de  1774  et  de  180 K 

On  lit  dans  le  premier,  section  10  :  ^^  Il  sera  et  pourra 
être  loisible  à  toute  et  chaque  personne,  propriétaire  de  tous 
immeubles,  meubles  ou  intérêts,  dans  la  dite  province,  qui 
aura  le  droit  d'aliéner  les  dits  immeubles,  meubles  ou  in- 
térêts pendant  sa  vie,  par  ventes,  donations,  ou  autrement, 
de  les  tester  et  léguer  à  sa  mort  par  testament  et  acte  de 
dernière  volonté,  nonobstant  toutes  lois,  usages  et  coutumes 
à  ce  contraires,  qui  ont  prévalu,  ou  qui  prévalent  présente- 
ment en  la  dite 'province  ;  soit  que  tel  testament  soit  dressé 
suivant  les  lois  du  Canada,  ou  suivant  les  formes  prescrites 
par  les  lois  d'Angleterre." 

Des  doutes  s'élevèrent  sur  le  sens  de  cette  disposition. 
Il  paraît  que  l'on  a  prétendu  qu'elle  n'allait  pas  assez  loin 
pour  faire  disparaître  les  incapacités  de  recevoir,  dont 
étaient  frappées  certaines  personnes,  et  abolir  toutes  les 
réserves  que  la  Coutume  de  Paris  avait  consacrées  en  fa- 
veur des  héritiers  du  sang.  On  a  pensé,  et  c'est  ce  que 
nous  a  dit  l'avocat  des  appelants,  que  l'acte  de  1774  n'avait 
eu  d'autre  effet  que  de  donner  à  la  faculté  de  disposer  par 
testament  la  même  étendue  qu'avait  celle  de  disposer  par 
acte  entre-vifs  ;  c'est-à-dire  qu'à  l'avenir  un  testateur  pou- 
vait léguer  ^^  tous  ses  meubles  et  héritages  propres,  acquêts 
et  conquêts  à  personne  capable,"  (Art.  272  de*  la  C.  de 
Paris).  Supposant  donc  que  ce  soit  là  le  seul  effet  qu'ait 
dû  produire  le  satut  impérial,  c'est  dumoins  reconnaître  de 
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la  manière  la  plus  formelle  qu'il  a  aboli  la  réserve  couto* 
mière  des  qaatre  quints  des  propies  dont  Particle  292  de 
la  coutume  ne  permettait  pas  de  disposer  par  testament. 
Ainsi,  si,  dans  Pacte  déclaratoire  de  1801,  l'on  retrouve  le 
mot  réserve^  il  devra  nécessairement  s'entendre  d'une  autre 
réserve  que  celle  des  quatre  quints. 

Les  doutes  dont  je  viens  de  parler  donnèrent  lieu  à  la  dis- 
position suivante  de  l'acte  de  1801  (1)  :  'Ml  est  et  sera  loisible  i 
toutes  personne  ou  personnes  saines  d'entendement  et  d'&ge, 
usant  de  leurs  droits,  de  léguer  et  disposer,  par  testament 
ou  actes  de  dernière  volonté,  soit  entre  conjoints  par  ma- 
riage en  faveur  de  Tun  ou  de  l'autre  des  dits  conjoints,  soit 
en  faveur  de  l'un  ou  plusieurs  de  leurs  enfants  à  leur  choix, 
oa  en  faveur  de  qui  que  ce  soit,  de  ious  et  chacuns  leurs 
biens,  meubles  ou  immeubles,  quelque  soit  la  tenure  des 
dits  immeubles,  et  soit  qu'ils  soient  propres,  acquêts  ou 
Gonquèts,  sans  aucune  réserve^  restriction  et  limilation^  non- 
obstant toutes  lois,  coutumes  et  usages  à  ce  contraires  : 
Pourvô  néanmoins,  que  le  testateur  ou  la  testatrice,  étant 
conjoint  ou  conjointe  par  noariage,  ne  pourra  tester  que  de 
sa  part  des  biens  de  sa  communauté  ou  des  biens  qui  lui 
appartiendront  autrement,  ni  préjudicier  par  son  testament 
au  droit  du  ou  de  la  survivante,  ou  au  douaire  coutumier  ou 
prefix  des  enfants  :  Pourvu  aussi,  que  le  droit  de  tester,  tel 
que  ci-dessus  spécifié  et  déclaré,  ne  pourra  être  considéré 
s'étendre  à  donner  pouvoir  de  léguer  et  donner  par  testa- 
tament  ou  ordonnance  de  dernière  volonté,  en  faveur  d'au- 
cune corporation  ou  autres  gens  de  main  morte,  excepté 
dans  les  cas  où  telle  corporation  ou  gens  de  main  morte 
auront  la  liberté  d'accepter  et  recevoir  suivant  la  loi." 

Ce  statut  proclame  la  liberté  illimitée  de  tester  ;  et  en  fait 
d'incapacités  de  recueillir  par  legs,  soit  absolues,  soit  seu- 
lement relatives,  il  établit  pour  règle  générale  qu'il  n'y  en 
aura  plus,  à  l'exception  d'une  seule  qu'il  laisse  subsister  ; 


(1)  41  Om.  ni.  Ob.  4,  8m.  1. 
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•t  cette  exception  ne  fait  que  donner  nne  plus  grande  sanc- 
tion à  la  nouvelle  règle  qu'il  décrète. 

Le  testament  fait  la  loi  de  la  famille  ;  et  si,  par  ce  testa- 
ment, une  personne  a  disposé  de  tous  ses  biens,  tous  ces 
biens  sont  soumis  à  cette  loi.     Si  cette  personne  n'a  fait 
aucune  donation  préalable  entre-vifs,  tous  ses  biens  sont 
dévolus  à  titre  de  succession  testamentaire,  succession  qui 
doit  être  recueillie  et  gouvernée  par  les  dispositions- de  der^ 
nière  volonté  du  testateur,  sans  que  personne  puisse  avoir 
le  droit  ^e  les  changer  ou  modifier  quant  à  leur  effet  ou  à 
leur  étendue.     Le  statut  donne  à  toute  personne  le  droit  de 
tester  de  ious  ses  biens,  quels  qu'ils  puissent  être,  soit  en 
faveur  de  son  conjoint,  soit  en  faveur  de  Tun  ou  de  plu- 
sieurs de  ses  enfants  à  son  choix,  ou  en  faveur  de  qui  que  ce 
soity  et  cela  sans  aucune  réserve^  restriction  et  limitaUon. 
Si,  lorsqu'une  personne  a  ainsi  disposé  par  testament  de 
tous  ses  biens,  l'un  de  ses  enfants  pouvait  encore,  à  l'aide 
de  quelques  textes  de  la  Coutume  de  Paris,  limitatifs  du 
droit  de  disposer,  réclamer  une  détraction  sur  ces  mêmes 
biens,  soit  à  titre  de  légitime  ou  à  autre  titre,  le  statut  de 
1801,  serait  nuUifiéy  serait  un  non-sens.    Au  moyen  de  la 
diminution  que  ce  droit  de  détraction  aurait  l'effet  de  pro- 
duire, le  testateur  n'aurait  pas  pu  de  fait  disposer  de  tous 
ses  biens,  sans  réserve,  restriction  et  limitation.    Néanmoins 
le  statut  lui  en  donne  la  faculté.     Donc  toutes  les  lois  anté- 
rieures, contraires  à  l'exercice  de  cette  faculté,  ont  été  abro- 
ges par  ce  statut. 

J'ai  déjà  fait  remarquer  que,  dans  le  système  d'argumen- 
tation des  appelants  eux-mêmes,  la  réserve  des  quatre  quints 
des  propres  avait  été  abolie  par  le  statut  de  1774.  Or  à 
queUe  autre  réserve,  restriction  et  limitation^  peuvent  s'ap* 
pliquer  ces  mots  du  statut  de  1601,  si  ce  n'est  avant  tout, 
et  principalement,  au  droit  de  légitime  de  Tart.  S98  de  la 
Coutume  de  Paris.  La  légitime  est  une  réserve  aux  termes 
mêmes  de  Tun  des  textes  de  la  Coutume  ;  *<  la  légitime 
réservée  aux  litres,"  dit  l'art.  307;  et  nous  lisons  dans 
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Mkbuk,  Rêp.  au  mot  ^  Réserve,"  <*  Noots  entendcons,  par 
oette  expression,  une  portion  de  biens  déclarée  indisponible 
par  le  code  civil,  en  fave.ur  de  certains  héritiers.  En  con- 
sultant les  articles  légitime  et  portion  dispomblej  on  pourra 
se  ibrmer  une  idée  de  f  ancienne  législation  relative  à  la 
réserve,  qui  était  alors  cônnae  sous  le  nom  de  légitime^  tant 
dans  les  pays  de  droit  écrit  que  dcuis  ceux  de  coutume." 
Donc  la  légitime  dans  la  Coutume  de  Paris,  était  une  ré^ 
serve;  donc  le  mot  "  réserve,  dans  le  statut  de  1801,  s*ap- 
plîque  à  la  légitime^  et  ce,  d*autant  plus,  lo.  que  les  appe- 
lants reconnaissent  eux-mêmes  que  Pacte  de  1774  avait  déjà 
fait  disparaître  la  réserve  des  quatre  quints  des  propies; 
So.  que,  si  le  douaire  coutumier  doit  être  considéré  comme 
réserve^  il  fait  Ppbjet  d'une  exception  dans  le  statut  de  1801  ; 
or,  cette  réserve  étant  la  seule  que  le  statut  laisse  subsister, 
donc  il  a  eu  l'intention  d'abolir,  et  a  en  eiTet  aboli,  toutes 
les  autres  réserves,  entre  autres  celle  de  la  légitime.  Donc, 
dans  une  succession  testamentaire,  il  ne  peut  y  avoir  lieu  à 
la  légitime  de  la  Coutume  de  Paris,  puisque  l'exercice  de 
de  ce  droit  de  légitime  aurait  l'effet,  par  la  détraction  qu'il 
entraine  sur  les  biens  d'un  testateur,  de  priver  ce  dernier  de 
la  faculté  de  disposer  de  tous  ses  biens  comme  il  le  veut 
et  l'entend,  faculté  que,  néanmoins,  le  statut  de  1801,  ex» 
plicatif  de  celui  de  1774,  a  eu  non  seulement  l'intention  de 
lui  donner,  mais  qu'il  lui  donne  en  termes  exprès. 

Remarquons  encore  qu'aux  mots  sans  réserve,  le  statut  de 
1801  ajoute^  sans  restriction  et  limitation.  Donc,  le  légis- 
lateur a  voulu  donner  à  toute  personne,  capable  de  disposer 
par  testatnent,  une  liberté  illimitée  de  tester  de  tous  ses 
biens.  Ce  serait,  néanmoins,  contrevenir  à  l'exercice  de 
cette  liberté,  si  l'un  des  enfants  du  tesitateur  pouvait  encore, 
nonobstant  la  loi  portée  dans  ce  testament,  réclamer,  à  titre 
de  légitime^  une  portion  de  ces  mêmes  biens,  et  par  consé- 
quent diminuer  à  son  gré,  les  forces  de  cette  succession  tes- 
tamentaire. En  effet  la  légitime  n'est  qu'âne  quote  part 
des  biens,  et  non  de  Thérédité.  (1) 

0)  Merlia,  rbo.  Légitima,  SMt  2  f  1. 
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Mais  l'on  dira  ;  la  Contume  de  Paris  a  établi  le  droit  de 
légitime  non  pas  seulement  poar  le  cas  où  le  défont  a  fail 
des  dispositions  testamentaires,  mais  encore  pour  celui  06 
il  a  fait  des  donations  entre-vifs,  qui,  par  leur  excès,  dimi* 
nuent  ou  anéantissent  la  portion  à  laquelle  on  avait  un  droit 
légal.  (1)  Or  les  statuts  de  1774  et  de  1801  n'ayant  trait 
qu'aux  donations  testamentaires,  et  non  aux  donation» 
entre-vifs,  l'on  prétend  que  oeUes-ci  continuent  d'être  aseu* 
jéiies  à  la  détraction  de  1»  légitime,  et  que,  dans  le  ca» 
actuel,  la  dite  Angélique  Favieau  ayant  donné  en^-vifs, 
presque  tous  ses  biens  aux  défendeurs,  les  appelants  sont 
bien  fondés  à  leur  demandei  leur  légitime» 

Il  est  vrai  que  les  statuts  de  1774  et  de  1801  ont  eu  prin* 
cipalement  pour  objet  la  liberté  de  tester,  et  qu'il  ne  parlent 
pas  en  termes  exprès  de  celle  de  disposer  par 'donation 
entre-vifs.  Néanmoins,  la  liberté  de  donner  tous  ses  biens 
par  acte  entre-vifs  existait  déjà  sous  l'autorité  de  l'art.  27S 
de  la  Coutume  de  Paris.  Ce  droit  est  reconnu  par  le  mot 
*<  donations  "  que  l'on  trouve  dans  ce  passage  de  l'acte  de 
1774,  ^  toute  personne  qui  aura  le  droit  d'aliéner  les  dit» 
immeubles^  meubles  ou  intérêts  pendant  sa  vie,  par  ventes^ 
doncUions^  ou  autrement^'  C'était  la  faculté  de  tester  qui 
était  restreinte,,  et  non  celle  de  disposer  entre-vifs*  Le  lé- 
gislateur de  1774  et  de  1801  en  faisant  disparaître  les  res- 
trictions à  la  première,  a  évidemment  voulu  mettre  ces 
deux  difficultés  sur  le  même  pied,  et  leur  fiiire  produire  les 
mêmes  effets.  Il  n'y  a  pas  de  raison  de  prétendre  qu'il  ait 
pu  vouloir  qu'une  donation  fût  à  l^avenir  plus  fkvorable  que 
Pautre,  et  que  Tune  fût  soumise  à  des  réserves  de  droit,, 
lorsque  l'autre  ne  le  serait  pas.  L'intention  dé  la  nouvelle' 
toi  est  que  l'on  respecte  la  volonté  de  celui  qui  dispose  de 
ses  bfens,  que  cette  volonté  s'exerce  librement  et  sans  en* 
trave  aucune.  Or  cette  volonté  est  toujours  censée  plus 
libre  dans  un  acte  entre-vift  que  dans  un  testament  qui  son- 
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▼ent  est  suggéré,  ou  arraché  à  la  faiblesse  d^une  personne 
tneufante. 

Si  donc  le  législateur  de  1774  et  1801  a  voulu  que  la  do- 
nation testamentaire  ne  fût  plus  soumise  à  la  détraction  de 
la  légitime,  et  cela,  dans  mon  opinion,  résulte  pleinement 
des  termes  du  Statut  de  1801,  il  me  semble  que  la  raison 
qui  lui  a  fait  porter  ce  décret  doit  nous  faire  supposer 
qu'il  a  en  la  même  volonté  à  l'égard  de  la  donation  entre- 
vifs. 

Ceci  paraîtra  plus  évident,  si  l'on  considère  quels  seraient 
les  effets  de  la  nouvelle  législation,  dans  le  système  qui 
continuerait  de  soumettre  au  retranchement  les  donations 
entre-vifs  pour  la  légitime  des  enfants,  tandi^ue  les  biens 
recueillis  par  succession  testamentaire  n'y  seraient  pas 
sujets. 

"  Les  donations  entre-vifs'^  dît  Pothîer,  (1)  "  ne  peu- 
vent souffrir  de  retranchement  pour  la  légitime  des  enfants 
du  donateur,  que  lorsque  ce  sont  elles  qui  y  ont  donné 
atteinte  ;  et  on  ne  peut  dire  qu'eHes  y  aient  donné  at- 
teinte, que  lorsqu^il  ne  se  trouve  pas  dans  les  biens  que 
le  donateur  a  laissés,  même  dans  ceux  dont  il  a  disposé 
par  testament,  de  quoi  la  remplir,  car  s'il  se  trouve  dans 
ce  bien  de  quoi  la  remplir,  il  est  vrai  de  dire  que  ce 
sont  les  dispositions  testamentaires,  et  non  les  donations 
entre-vifs,  qui  y  ont  donné  atteinte;  puisque,  si  le  do- 
nateur n'eût  pas  fait  ces  dispositions  testamentaires,  il 
y  aurait  eu,  malgré  la  donation,  de  quoi  remplir  la  légi- 
time ;  et  que  la  donation  étant  irrévocable,  et  ayant  son 
effet  du  jour  de  sa  date,  il  n'a  pas  dû  demeurer  au  pouvoir 
du  donateur  d'y  donner  atteinte  par  des  dispositions  testa- 
mentaires ;  ce  qui  arriverait  néanmoins,  si  ces  dispositions 
testamentaires  ne  devaient  être  épuisées  entièrement  pour 
la  légitime  des  enfants,  avant  qu'on  pût  attaquer  les  dona- 
taires entre-vifs.     Cela  a  lieu,  quand  même  le  testament 


{l)  Dmi.  Bntn-TlflH  Sm.  3,  Art  6,  1 6,  p.  204,  éd.  ISt. 
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aurait  été  fait  avant  la  donation  ;  car  il  n'est  pas  plus  per- 
mis an  donateur  de  donner  atteinte  à  sa  donation,  en  con- 
servant un  testament  précédemment  fait,  que  d'y  donner 
atteinte  par  un  testament  qu'il  ferait  depuis,  les  testaments, 
en  quelque  temps  quails  soient  faits,  n'ayant  d'effet  que  de- 
puis la  mort  du  testateur,  ils  ne  peuvent  donner  atteinte 
aux  dcmations  entre-vifs,  qui  ont  effet  du  jour  de  leur 
date.  " 

*^  Suivant  ces  principes,  lorsqu^après  toutes  les  dettes  ac- 
quittées, même  après  avoir  pris  ce  qui  était  nécessaire  pour 
remplir  les  enfants  héritiers  de  ce  qui  leur  restait  dû  par  le 
défunt,  s'il  ne  reste  pas  dans  les  biens,  dont  le  défunt  a 
disposé,  de  quoi  remplir  la  légitime  de  quelqu'enfant,  elle 
doit  se  prendre  d'abord  sur  les  légataires  universels,  qui 
doivent  la  fournir  avant  les  légataires  particuliers,  car  ils 
ne  sont  légataires  que  de  ce  qui  reste  après  les  legs  parti- 
culiers acquittés  ;  ensuite  tous  les  légataires  particuliers  y 
doivent  contribuer,  chacun  au  sol  la  livre  de  leur  legs  :  car 
tous  les  legs  n'ayant  d'effet  que  du  jour  de  la  mort  du  testa- 
teur, ils  sont  censés  avoir  une  même  date  ;  et  aucun  ne 
peut  avoir  d'avantage  sur  l'autre  ;  les  légataires  pour  cause 
pie  n'ont  pas  même  à  cet  égard  plus  d'avantage  que  les 
autres." 

'  ^^  Si,  après  que  tous  les  legs  ont  été  épuisés,  il  manque 
encore  quelque  chose  à  la  légitime  de  l'enfant  à  qui  elle  est 
due,  il  peut  demander  ce  qui  en  manque  aux  donataires 
entre-vifs,  en  commençant  par  celui  qui  est  le  dernier  en 
date." 

'^  Les  donations  antérieures  ne  peuvent  souffrir  de  retran- 
chement pour  la  légitime,  que  les  postérieures  ne  soient 
épuisées  ;  car  tant  qu'il  reste  de  quoi  las  remplir  dans  ce 
qui  a  été  donné  postérieurement,  il  est  vrai  de  dire  que  ce 
ne  sont  pas  les  donations  antérieures  qui  y  ont  donné  at- 
teinte." 

L'on  voit  que  la  nouvelle  législation  est  entièrement  con- 
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traire  à  Tancienne.  Une  donation  entre-vifs,  si  elle  doit 
continuer  d'être  assujettie  à  la  detraction  de  la  légitime, 
devra  de  suite  subir  cette  détraction,  bien  que  le  donateur 
ait  laissé,  dans  sa  succession  testamentaire,  à  des  léga- 
taires universels  ou  particuliers,  des  biens  plus  que  suffi- 
sants pour  fournir  la  légitime.  Ce  ne  serait  plus  subsi- 
diairement,  mais  en  premier  lieu,  que  le  légitimaire  atta- 
querait la  donation  entre-vifs.  La  position  du  donataire  ne 
serait  donc  plus  celle  que  lui  avait  faite  la  Coutume  de 
Paris,  et  si  elle  est  changée,  c'est  parceque  la  loi  sur  la 
matière  Ta  été  aussi.  Je  pense  donc  que  ne  pouvant  y 
avoir,  diaprés  la  nouvelle  législation,  de  légitime  sur  les 
biens  donnés  par  testament,  il  ne  doit  pas  être  permis  de  la 
prendre  en  pareil  cas  sur  ceux  donnés  entre-vifs.  On  peut 
encore  dire  qu'on  doit  présumer  que  la  volonté  du  père  ou 
de  la  mère,  qui  fait  un  testament  disposant  de  tous  les 
biens  qu'il  laissera,  a  été  que  ses  enfants  n^eûssent  pas  de 
légitime  ni  sur  ces  biens,  ni  sur  ceux  donnés  auparavant 
entre-vifs.  S'il  en  devait  être  autrement,  c'est-à-dire  si, 
dans  ce  cas,  la  donation  entre-vifs  devait  subir  la  détrac- 
tion de  la  légitime,  la  cgnséquencQ  serait  qu'un  donateur 
qui  aurait  à  laisser  à  son  décès  assez  de  biens  pour  four- 
nir la  légitime  sans  que  le  donataire  entre-vifs  fût  exposé 
à  être  troublé  à  cet  égard,  pourrait  néanmoins,  en  faisant 
un  testament,  changer  l'effet  de  la  donation  entre-vifs  en 
assujettissant  par  cela  même  le  donataire  à  un  retranche- 
ment. Tel  serait  le  résultat  inévitable  dans  l'hypothèse  que 
j'ai  posée  ;  résultat  qui  non-seulement  est  loin  d'avoir  été 
prévu  par  le  législateur  de  1774  et  1801,  mais  qui  est  tout- 
à-fait  contraire  au  but  et  à  l'esprit  de  sa  loi. 

On  nous  a  cité  deux  causes,  l'une  décidée  par  la  Cour  du 
district  des  Trois-Rivières,  en  1821  (Houde  vs,  Daval)  et 
l'autre  décidée  à  Montréal  en  1849  (No.  2121  Lefebvre  et 
ux.  vs.  Boyer)  (1)  dans  lesquelles  le  droit  de  légitime  a 
été  reconnu.  Dans  la  première,  la  défense  ne  souleva  pas 
la  question,  et  dans  la  seconde,  la  cour  déclara  qu'il  n'y 

(l)  1st  TOL  L.  0.  Jarirt.  j».  267. 
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avait  pas  lieu  d'accorder  la  légitime,  la  donation  étan- 
regardée  comme  onéreuse,  et  n*ayant  de  donation  qne  le 
nom. 

Je  dois  faire  remarquer  que,  dans  l'une  et  Tautre  causes, 
on  ne  représentait  pas  de  testament  des  donateurs  ;  et  je 
dois  ajouter  que,  quoique  j'aie  exprimé  ci-dessus  l'opinion 
que,  même  dans  un  tel  cas,  l'esprit  de  notre  nouvelle  légis- 
lation est  de  ne  pas  admettre  le  droit  de  légitime,  la  ques- 
tion ne  laisse  pas  néanmoins  que  de  souffirir  des  doutes. 

Jugement  confirmé. 

Cherrisb,  Dorion  et  Doaion,  pour  les  appelants. 

OuiMET,  MoBiN  et  Marchand,  pour  l'intimé. 


BANC  DE  LA  REINE,  )  distRICT  DE  MONTRÉAL. 
En  Appel.  ) 

Présents  : — Sir  L.  H.  LaFontaine,  Baronnet,  Juge-en-Chef, 
Atlwin,  Duval  et  Caron,  Jages. 

LAROcquE  ei  al^ AppelanU. 

et 
The  Franklin  County  Bank, Intimés. 


Jugé  t— lo.  Qn'aoe  oorpoimtion  établie 
•B  pays  étrangert  pent  povnaiTre  dao» 
le  Bas-Canada  le  neouTrement  de  oe  qui 
lai  est  dû. 

2o.  Qae  sar  pooniiite  pour  reooiiTre- 
ment  du  montant  d'an  billet  fait  poar 
râleur  reçue,  le  portear  n*Mt  pas  oblige 
de  prouver  que  telle  yaleur  a  été  donnée. 


Held:—lo.  That  a  corporation  dolj 
oonstituted  in  a  foreign  eonntry  may 
proceed  for  the  leooreiy  of  its  debts  in 
Lower  Canada. 

2o.  That  npon  action  brought  for  tht 
recoTciy  of  the  amount  of  a  promissoiy 
note  made  for  ralue  received,  the  holder 
of  such  note  need  not  prove  that  valne 
was  given. 


Jugement  rendu  le  1er  juin,  1858. 

Sir  L.  H.  LaFontains,  Bart.,  Juge-en-Chef. — Les  quatre 
défendeurs  Hector  Larocque,  Frs.  Lamoureux,  Julien  La- 
moureux  et  Joel  Hamilton,  le  7  janvier  1856,  à  Henryville, 
dans  le  Bas-Canada,  font  et  signent  le  billet  suivant  : 


(1)  12  Viot.  e.  22,  Ma  3. 
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'^  For  vain  received  we  jointly  and  severley  promise  to 
^^  pay  the  Franklin  County  Bank  in  St.  Albans,  Vt.  eleven 
'^  hundred  dollars,  {  in  fifteen  dayes  from  date  and  the  re- 
^  mainder  in  twenty  dayes  from  date." 

Hamilton  a  ajouté  à  sa  signature  les  mots  suivants-: 
"  Sur Ip  for  the  S  above  sinerg.^^ 

La  banque  les  a  poursuivis  pour  la  balance  de  ce  billet, 
bavoir:  £222  12s. 

Les  trois  premiers  défendeurs  ont  plaidé  qu'ils  n'avaient 
consenti  le  billet  que  pour  l'accommodation  de  Hamilton, 
sans  avoir  leçu  aucune  considération  ou  valeur,  ni  de  lui 
ni  de  la  banque  ;  que  ce  n'est  que  depuis  la  dernière 
échéance  que  le  billet  a  été  transporté  à  la  banque  par  Ha- 
milton, en  fraude  des  autres  défendeurs  ;  que,  dans  le  cas 
même  où  la  demanderesse  aurait,  après  échéance,  donné 
valeur  pour  le  dit  billet,  elle  n'a  pu  le  faire  au  préjudice 
des  droits  des  défendeurs  contestants,  et  de  ce  qui  pouvait 
exister  entr'eux  et  le  dit  Hamilton  ;  et  que  dans  le  cas  où 
la  demanderesse  aurait  été  propriétaire  du  dit  billet,  elle 
s'en  était  dessaisie,  et  l'avait  remis  à  Hamilton  ^^  lequel  en 
^  aurait  été,  depuis  l'échéance,  en  possession,  l'aurait 
^  exhibé  comme  tel  aux  défendeurs  (contestants),  lesquels 
*^  auraient  des  droits  et  comptes  avec  Hamilton  dont  la 
"  banque  ne  serait  que  le  prêle-nom." 

La  Cour  Supérieure  a,  par  son  jugement  du  SO  septembre 
1857,  condamné  les  défendeurs  à  payer  à  la  banque  la 
susdite  somme  de  £222  12s.  De  ce  jugement  les  trois  pre» 
miers  défendeurs  ont  interjeté  appel. 

Sur  la  question  de  fait,  je  crois  qae  la  Cour  de  première 
instance  en  est  venue  à  une  conclusion  exacte.  Outre  qu*a- 
vant  la  dernière  échéance,  le  billet  était  en  la  possession 
de  la  banque,  et  que,  même  avant  cette  échéance,  elle  avait 
reçue  à  compte  $164,  le  bilkt  est  fait  payable  à  la  banque 
elle-même,  et  elle  en  est  le  porteur.     Quant  à  la  prétention 
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que  les  défendeurs  n*ont  reçu  aucune  Yaleur^  il  suffit  de 
leur  rappeler  le  dispositif  de  la  Se  section  de  Pacte  de  1849| 
eh.  2£,  qui  .porte  ^'  que,  lorsque  dans  le  corps  d'un  billet 
"  promissoîre  ou  lettre  de  change,  les  mots  "  valeur  reçué^ 
^^  seront  mentionnés,  valeur  sera  censée  avoir  été  reçue  sur 
^'  le  dit  billet  ou  lettre,  ou  endossement,  pour  le  montant 
*^  spécifié.»' 

Les  autorités  citées,  même  par  les  appelants,  établissent 
qu'une  corporation  étrangère  est  admise  à  poursuivre  comme 
telle.  Les  6e  et  7e  sections  de  notre  statut  provincial  de 
1853,  (1)  comportent  une  reconnaissance  de  ce  droit.  Elles 
supposent  le  cas  d'une  poursuite  faite  au  nom  d'une  corpo- 
ration étrangère,  à  l'occasion  de  laquelle  on  produit  un  do- 
cument attesté  en  la  forme  voulue  pour  preuve  de  son  exis^ 
tence.  Le  statut  déclare  d'un  côté  que  ce  document  fera 
preuve  prima  facie^  mais  permet,  de  l'autre  côté,  à  la  partie 
adverse  d'en  nier  la  vérité,  "  et  de  ce  faire  par  écrit  avant 
*'  la  clôture  de  l'enquête  de  la  part  de  la  partie  qui  le  pro- 
**  duira,  &c."  Il  me  semble  que  c'est  là  reconnaître  formel- 
lement le  droit  d'une  corporation  étrangère  de  poursuivre 
devant  nos  tribunaux. 

La  prohibition  portée  contre  les  banques  étrangères  par 
la  5e  section  du  statut  de  1850,  (2)  ne  peut  pas  être  inter- 
prétée comme  entraînant  avec  elle  la  négation  du  droit  de 
poursuivre  en  ce  pays.  Cette  prohibition  est  en  ces  termes  : 
*^  Aucune  banque  incorporée  ou  ayant  son  principal  bureau, 
^^  ou  le  siège  de  ses  affaires,  dans  un  pays  en  dehors  des 
^^  possessions  de  Sa  Majesté,  n'ouvrira,  ni  ne  tiendra  un 
*'  bureau  ou  lieu  d'escompte  ou  dépôt,  ou  pour  l'émission^ 
"  mise  en  circulation  ou  rachat  de  ses  billets  dans  cette  pro- 
••  vince,  à  peine  d'une  amende  de  £100  pour  chaque  jour 
"  où  ce  bureau  ou  lieu  sera  ouvert  ou  tenu  ouvert." 

Cette  disposition  ne  fait  aucune  allusion  au  droit  d'une 
banque  étrangère  de  poursuivre.     Elle  n'ôte  ni  ne  donne  ce 


i 


1)  16ine  Vio  ch.  198. 

2)  13me  et  14ine  Vio.  oh.  21. 
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droit.  S^il  existait  auparavant,  elle  le  laisse  donc  subsister. 
S'il  n'existait  pas,  la  clause  prohibitive  dont  il  s'agit,  de- 
venait sans  but  pratique.  Quelle  banque  étrangère  serait 
venue  établir  un  bureau  ici,  si  elle  n'eût  pas  eu  le  droit  de 
poursuivre  devant  nos  tribunaux.  Du  reste,  le  statut  pos- 
térieure à  cette  prohibition,  celui  de  185S  déjà  cité,  prouve 
que  ce  droit  pré-existait,  puisqu'il  ne  fait  les  règlements 
qu'il  comporte  à  cet  égard  qu'en  admettant  nécessairement 
son  existence.    , 

La  demanderesse,  il  est  vrai,  n^a  pas  produit  de  copie 
dûment  certifiée  de  sa  charte.  Cette  production  n'était  né- 
cessaire que  pour  faire  la  preuve  de  son  existence,  dans  le 
cas  où  elle  n'aurait  pas  d'autres  moyens  de  l'établir.  Mais 
les  appelants  eux-mêmes  l'ont  dispensée  du  trouble  de  faire 
cette  production,  puisqu'ils  lui  ont  donné  en  Cour  de  pre- 
mière instance  une  admission  par  écrit.  "  Œ9iai  the  plaintiff 
was  and  still  is  a  body  corporate  and  politic  doing  business  as 
such  as  alleged  in  said  declarati  n."  Or,  dans  cette  déclara- 
tion, la  demanderesse  s'intitule  :  '^  The  Franklin  County 
^^  Bank,  a  body  corporate  and  politic,  duly  incorporated  by 
"  the  laws  of  the  state  of  Vermont,  one  of  the  United  States 
^  of  America,  and  doing  business  as  such  at  the  town  of 
*' St  Albans,  in  the  State  of  Vermont  aforesaid;"  puis  le 
premier  chef  allègue  ^'  that  at  all  and  every  the  time  and 
times  hereinafter  mentioned  the  said  plaintif  was  and  is  a 
body  corporate  and  politic  as  aforesaid^'*  ce  qui  comprend  le 
temps  où  a  été  souscrit  le  billet  en  question,  lequel,  en 
outre,  a  été  fait  en  faveur  de  la  dite  banque  elle-même. 

Pour  ces  raisons  la  Cour  confirme  le  jugement  dont  est 
appel.  (1) 

Laflamme,  Laflamme  et  Barnarb,  pour  les  appelants. 

DoRMAN,  W.  pour  l'intimé. 


(1)  Autorités  citées  par  les  appelants. 

Story,  Prom.  Ilotes,  pp.  2, 215  :— aranton  Corporations  p.  60  :—Holooinb'B  Leading 
Cases  on  Com.  Law,  p.  141 

Autorités  des  intimés. 

B» jley  on  Bills,  p.  3  :~0hitty  on  Bills,  p  667  :— Stnry,  Prom.  Notes,  sect  9, 
seet.  181  :— Bjles  on  Bills,  p.  28:— Story,  Prom.  Notes,  sees.  186,  67,  68,  466  ^- 
Chitiy  on  Bills,  pp.  84-6  :— Bayiey  on  BllU,  pp.  601-2. 
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IN  THE  CIRCUIT  COURT,— QUEBEC- 

Before  : — Mervdith,  Justice. 

Wood, • Petitioner. 

vs. 
Heakn, • Respondent 


Held:— lo.  Tbat  the  fteteta  law  of 
Lower  Canada  being  eilent  upon  Urn 
•al^leei.  *«  bribery  *'  in  mnnieipal  elei.- 
tionii  haa  not  the  effeet  of  'annoUing  the 
TOtei  of  the  permns  bilbedi  nor  of  di»- 
qaalitying  the  penon  bj  whom  they  were 
bribed. 

2o.  That  the  reapondeol  eannot,  by 
means  of  a  spécial  answer,  be  called  npon 
lo  answer  charges  not  specified  in  the  pe- 
tition {rtqaiU  libellée)  filed  under  th^ 
12th.  Vict.  ch.  41,  sec.  3. 

3o.  That  the  petitioner  having  prayed 
for  a  judgment  npon  the  right  of  one 
Thomas  MoGreery  to  the  oont  sted  ofl&ce 
orcitycoondllor,  the  defwdant  had  the 
right  ta  rai«e  an  issue  to  try  the  rirht  of 
the  said  HcOrecTT  to  hold  the  said  oflice, 
•nd  to  shew  that  his  claims  ware  unfoun- 
ded.^The  whole  npon  demurrer. 


Jugé  :    lo.  Que  les  1oiid«  Bae-Caandn 

ne  statuant  pas  quant  à  la  "  cormptloB  "  en 
fkit  d'élections  municipales,  telle  comp» 
tioB  B*a  pas  l'effet  d'annuler  les  votes 
obtenus  par  ce  moyen,  ni  de  disqualifier  la 
personne  qui  a  obtenu  tels  votes. 

2o.  Que  l'intimé  ne  peut  pas,  an  moyan 
d'une  réponse  spéciale,  être  contraint  de 
répondre  A  des  faits  qui  ne  sont  pas  allé- 
gués dans  la  requête  filée  en  Tcrta  de  la 
I2me.  Vie.,  oh.  41,  sec.  3. 

3o.  Que  le  requerraat  ayant  eoaeln  A 
un  jugement  quant  au  droit  d'un  nommé 
Thomas  MoOrecTy  à  l'ofllce  de  conseillar 
municipal,  le  défendeur  était  en  droit  de 
revo^oer  en  dmite  le  droit  dn  dit 
MoGreery  de  retenir  le  dit  ofliee,  et  da 
démontrer  que  ses  prétentions  étaient 
mal  fondées.— Le  tout  an  moyen  d'une 
défonse  au  fonds  en  droit 


Jadgment  rendered  the  14th.  May,  1868. 


The  petition  presented  in  the  case  against  the  seat  of  the 
lespondenty  as  city  council  lor  for  Montcalm  Ward,  in  the 
city  of  Quebec,  alleged,  that  his  return  had  been  obtained 
through  fraud,  that  a  number  of  certificates  of  duly  quali* 
fied  electors,  who,  it  was  alleged  in  the  petition,  intended 
to  vote  for  one  Thomas  McGreevy,  the  opposing  candidate, 
and  whose  names  were  given  in  the  petition,  had  been  sur- 
feptitiously  and  fraudulently  obtained  by  persons  who  after* 
wards  fraudulently  personated  the  qualified  electors  men- 
tioned in  the  certificates,  and  voted  by  means  thereof  for 
the  respondent,  and  had  by  this  means  procured  the  undae 
return  of  the  respondent,  instead  of  the  said  McGreevy,  who 
bad  the  majority  of  legal  votes  in  the  said  ward.  The  pe- 
tition concluded  by  praying  for  the  ejection  of  the  respoa- 
dent  from  the  said  ofiice,  and  for  a  judgment  upon  the  light 
of  the  said  McGreevy  thereto. 
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The  respondent  pleaded  that  the  majority  of  legal  votes 
in  the  ward  had  been  recorded  for  him,  and  that  if  any 
votes  whatever  had  been  given  for  the  said  McGreevy,  they 
were  obtained  by  the  ^^  bribery  ''  and  corraption  of  the  said 
McGreevy  and  his  agents,  who  paid  large  sums  of  money, 
and  made  promises  of  employment,  and  held  out  other 
large  rewards  and  inducements  to  the  electors,  and  had  by 
sach  means  induced  the  said  electors  to  vote  for  him,  and 
which  votes  were  consequently  illegal  and  invalid;  and 
forther^  that  no  legal  votes  whatever  had  ever  been  given 
in  favor  of  the  said  McGreevy,  and  that  the  respondent  had 
been  and  was  duly  elected  by  the  majority  of  legal  votes  in 
the  said  Ward. 

The  petitioner  replied  specially,  repeating  the  allegations 
in  his  petition,  and  further  alleging  that  the  respondent  had 
procured  the  votes  of  the  electors  by  corruption,  by  reason 
whereof  he  was  not  eligible  and  was  disqualified  to  hold 
the  said  office  of  city  councillor.  The  petitioner  also  de- 
murred to  the  plea,  principally  upon  two  grounds  ; 

Istly.  That  bribery  and  corruption  did  not  disqualify  the 
person  bribing  from  holding  the  office  of  city  councillor,  nor 
render  void  or  voidable  the  vote  of  the  elector  corrupted  or 
bribed,  by  any  law  in  force  in  this  province. 

Sdly.  That  the  respondent  could  not,  in  answer  to  the 
petition,  raise  an  issue  whereby  the  right  of  McGreevy  to 
hold  the  said  office  could  be  tried. 

The  respondent  demurred  to  the  special  answer  of  the 
petitioner,  upcn  the  ground,  amongst  others,  that  it  contain- 
ed an  allegation  charging  the  respondent,  as  a  ground  of 
disqualification  for  the  office  in  question,  with  having  ob- 
tained the  votes  of  the  electors  by  means  of  corruption,  and 
that  this  charge  had  not  been  specified  or  preferred  in  the 
petition  filed  in  the  cause  ;  and  that,  consequently,  this 
portion  of  the  special  answer  must  be  expunged,  as  it  was 
incompetent  to  the  petitioner,  in  a  special  answer,  to  call 


S!34 

upon  or  compel  a  respondent  to  answer  new  charges, 
other  than  those  contained  in  the  declaration  or  petition 
to  which  he  had  been  called  upon  to  plead,  and  to  which 
he  had  in  fact  pleaded. — That  the  course  of  pleading  was 
prescribed  and  limited  by  law,  and  if  new  matter  were 
allowed  to  be  urged  in  a  special  answer,  the  respondent 
would  be  prevented  by  law  from  replying  thereto,  and  thai 
such  a  course  was  therefore  contrary  to  the  spirit  and  letter 
of  the  law  ;  and  moreover,  that  the  petitioner  had  alleged 
in  his  demurrer  that  corruption  and  bribeiy  were  no  ground 
of  disqualification  to  the  office  in  question. 

It  was  upon  these  two  demurrers  that  the  following  judg^ 
ment  was  pronounced. 

Mersdith,  Justice. — In  this  case  a  question  of  general 
importance  is  raised  ;  it  is  as  to  whether  bribery  annuls  the 
votes  of  municipal  electors  who  are  bribed,  and  disqualifies 
the  person  bribing  them.  It  is  admitted,  on  both  sides, 
that  our  statute  law  is  wholly  silent  on  the  subject  ;  and 
notwithstanding  the  great  care  and  attention  with  which 
this  case  has  been  conducted,  no  English  case  has  been 
cited  establishing  that  the  election  of  a  member  of  a  corpo- 
ration can  be  annulled  on  the  ground  of  bribery.  I  have 
myself  looked  through  all  the  books  within  my  reach,  and 
have  not  been  able  to  find -any  such  case,  or  any  authority 
even  tending  to  establish  that,  under  the  common  law,  the 
election  of  a  councillor  or  alderman  can  be  set  aside  on  the 
ground  of  bribery. 

The  most  important  english  case  as  to  the  point  under 
consideration,  is  the  case  of  The  Queen  vs.  The  Mayor  and 
Aldermen  of  Norwich. 

In  that  case  a  mandamus  was  obtained  to  adiiit  one 
Dunch,  alderman  of  Norwich. — The  mayor  and  aldermen 
returned  that  Dunch  was  elected  member  by  the  ward,  but 
was  refused  by  the  mayor  and  aldermen  because  he  had 
not  qualified  himself  according  to  the  corporation  act; — ^that 
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he  had  procured  his  election  by  bribery,  and  then  at  the 
end  of  the  retnm  they  added,  quad  non  fuit  eecius. 

Upon  the  argument  of  the  case  chief  justice  Holt  said, 
"  that  as  to  his  procuring  his  election  by  bribery,  it  would 
*^  be  a  question  whether  that  would  make  his  election  void, 
"  unless  it  were  to  an  office  within  the  statute  of  Edward 
"  VI,  (1)  for  though  elections  ought  to  be  free^  yet,  an  elector 
"  might  use  his  liberty  to  vote  for  him  that  had  given  him 
"  money.''  (2) 

This  dictum  of  chief  justice  Holt  is  referred  to  in  all  the 
leading  treatises  on  this  subject,  without  being  controverted, 
or  any  conflicting  case  cited.  (3) 

It  must  therefore,  I  think,  be  admitted,  that  there  are, 
at  least,  no  authorities  which  would  justify  me  in  saying 
that  under  the  English  common  law  I  could  legally  declare 
the  election  of  a  city  councillor  null  for  bribery.  Such  being 
the  case,  and  our  own  statute  law  being  silent  on  the  sub- 
ject, I  think  I  ought  not  to  do  so,  for  I  cannot  pronounce  a 
disqualification  which  the  law  has  not  pronounced. 

By  the  ô4th.  section  of  the  english  statute  which  provided 
for  the  regulation  of  municipal  corporations  in  England  and 
Wales,  any  person  taking  or  giving  a  bribe  on  any  of  the 
cases  mentioned  in  that  section  is  subjected  to  a  penalty  of 
£50,  "  to  be  recovered  by  action  of  debt  or  information  in 
"any  of  Her  Majesty's  Courts  of  Record  at  Westminster, 
^  and  any  person  offending  in  any  of  the  cases  aforesaid, 
"  being  lawfully  convicted^  shall  for  ever  be  disabled  to 
•*  vote  in  any  election  in  such  borough,  or  in  any  munici- 


(1)  TUs  Mi  4oM  nol  «rtoiid  to  tbe  ooIodIm.  Hawkiiu  1  vol.  p.  416  :— Jaeob'a  Law 
IMeyooaiy  yoL  1.  p.  369  :~2  Salkeld»  p.  417:— 2  Lord  Raymond  1245  :— 49,  Goo. 
III.  o.  126. 

{ZS  Lord  Raymond's  Repta.  1244. 

(3)  Tldd  on  Corp.  ▼ol.  2.  p.  389  :— Woolrich,  orf  Corporations,  p.  218,  sect  554,  says, 
'*  It  seems  to  bo  doubtfal  whether  bribery  will  avoid  the  election  of  an  alderman, 
<*  for  not  being  within  the  statoto  5  and  6  Edward  VI.  e.  16,  it  is  a  question  loft 
'*  to  the  doctrine  of  common  law  ;  and  the  opinion  of  jBott,  C,  jr.,  was,  that  it  was 
■*  aot  Toid  on  that  account.  But  the  offering  of  such  a  bribe  is  the  proper  snbioot  of 
•I  an  indictment  or  orlminal  information  " 
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^^  pal  or  parliamentary  election  whatever,  in  any  part  of  the 
^^  United  Kingdom,  and  also  shall  for  ever  be  disabled  to 
^^  hold,  exercise,  or  enjoy  any  office  or  franchise  to  which 
^^  he  then  shall,  or  at  any  time  afterwards  may  be  elected 
'^  as  a  burgess  of  such  borough,  as  if  such  person  was'ua* 
"  turally  dead.'*  Under  this  provision  of  law,  which  although 
▼ery  severe,  is  not  more  so  than  I  think  it  ought  to  be,  it  iys 
evident  that  the  councillor  or  other  official,  guilty  of  bribery, 
roust  be  lawfully  convicted  of  that  offence  before  it  could  be 
made  the  ground  of  ousting  him  under  a  writ  of  quo  war- 
ranto. (1) 

This  provision  of  law  is  also  of  importance  as  showing 
that  the  imperial  parliament  have  deemed  it  necessary  to 
make  express  legislative  provision  for  the  disqualification 
of  persons  guilty  of  bribery  at  municipal  elections.  We  al- 
so know  that  the  same  parliament,  and  our  own  parliament 
have  followed  the  same  course  with  respect  to  bribeiy  at 
parliamentary  elections,  and  it  appearç  to  me  that  there  is 
the  same  necessity  for  legislation  with  respect  to  bribery  at 
oar  colonial  municipal  elections,  and  that  the  judges  acting 
upon  general  principles,  and  of  their  own  mere  authority 
cannot  treat  municipal  elections,  in  relation  to  which  there 
is  no  statutory  disqualification  for  bribery,  in  the  same  way 
as  parliamentary  elections,  in  relation  to  which  there  is  a 
statutory  disqualification,  are  treated. 

It  must  not,  however,  be  supposed,  that  such  bribery, 
even  under  the  law  as  jt  stands,  can  be  committed  with 
impunity.  On  the  contrary,  it  is  well  settled,  ^*  that  it  is 
^^  illegal  to  bribe  persons  either  by  giving  money  or  pro- 
^'  mises  to  vote  at  elections  of  members  of  corporations 
^^  created  for  the  sake  of  public  government,  and  that  for 
^  that  offence  an  information  will  lie.'*  (2)  And,  indeed, 
this  consideration  greatly  added  to  the  difficulty  which  I 


(1)  0nuit233:- 9  Br.  p.  43. 

(2j  Iioid  RaTBMmd  B«p.  1379  r-1  Dmwob  162  :-4  Pit,  at  688  :—  2  B  aa4  Ad 
p.  13. 
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have  felt  in  disposing  of  this  ease,  for  it  seems  unreasona- 
ble to  hold,  that  a  man  may  secore  an  important  public 
office  by  committing  a  number  of  illegal  acts.  It  may, 
however,  be  observed  that  even  where  there  is  bribery,  the 
act  of  voting  is  distinct  and  separate  from  the  receiving'of 
the  bribe,  and  that  although  any  given  number  of  voters 
may  have  been  bribed,  and  may  have  voted  for  the  person 
bribing  them,  yet,  it  does  not  follow,  that,  all  the  persons 
who  so  voted  did  so  because  they  were  bribed.  On  the 
contrary,  it  would  be  possible  that  all  of  them,  and,  under 
ordinary  circumstances,  it  would  seem  probable  that  some 
of  them  would  have  voted  exactly  in  the  same  way,  even  if 
they  bad  not  been  bribed.  Now,  without  express  legislative 
authority,  a  court  of  justice  would  not  be  justified  in  annul- 
ling the  whole  of  a  number  of  acts,  legal  in  themselves, 
where  there  could  be  no  certainty  that  all  of  these  acts,  so 
legal  in  themselves,  or  even  that  most  of  them,  were  the 
consequence  of  other  illegal  acts. 

For  these  reasons,  after  giving  to  the  subject  much  atten- 
tion, I  have  come  to  the  conclusion  that  in  the  silence  of 
our  law  on  the  subject,  and  in  the  absence  of  any  thing 
to  justify  such  a  course,  I  cannot  hold  that  bribery  in  muni- 
cipal elections  has  the  effect  of  annulling  the  votes  of  the 
persons  bribed,  and  of  disqualifying  the  person  by  whom 
they  were  bribed. 

If,  as  I  believe,  our  provincial  legislation  is  in  this  res- 
pect deficient,  however  much  we  may  regret  the  state  of 
the  law,  it  is  more  fitting  that  what  is  wanting  should  be 
supplied  by  the  action  of  the  legislature,  than  by  judge 
made  law. 

As  to  the  second  question  raised  in  this  case,  which  is, 
as  to  whether  the  defendant  can,  by  means  of  a  specifd 
answer,  be  called  upon  to  reply  to  any  charges  not  specified 
in  the  requête  libellée.  I  may  at  mice  say  that  I  am  of  opinion 
that  he  cannot. 
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It  is  true  tiat  according  to  the  practice  which  formerly 
obtained  ia  England  this  could  have  been  done  ;  but  this 
has  been  changed.  By  the  rale  of  practice  referred  to  by 
Cole  {p.  218)  it  is  declared  "  whereas  much  vexation  and 
*^  expense  have  been  occasioned  to  defendants  in  inform^ 
^<  tions  in  the  nature  otçuo  warratUo^  by  the  practice  of  rais* 
^^  ing  issues  upon  various  matters  distinct  from  the  ground 
'*  upon  which  Information  was  granted  by  the  Court  ;  now 
'^  for  providing  a  remedy  in  this  behalf,  it  is  ordered,  that 
*'  from  henceforth,  the  objections  intended  to  be  made  to 
*'  the  title  of  the  defendant  shall  be  specified  in  the  rule 
**  to  shew  cause,  and  that  no  objections  not  so  specified 
^^  shall  be  raised  by  the  prosecutors  on  the  pleadings 
*^  without  the  special  leave  of  the  Court,  or  of  some  Judge 
«  thereof.'^  (1) 

I  think  our  legislature  in  order  to  avoid  the  vexation  and 
expense  referred  to  in  the  english  rale,  have,  by  our 
statute  on  the  subject,  established  a  practice  similar  to  that 
which  in  England  obtains  under  the  rule  of  court  above 
cited. 

Our  statute  limits  the  number  of  pleadings  to  be  filed,  and 
declares  that  within  three  days  from  the  filing  of  the  plaia- 
tiflPs  answer  or  replicdtionj  **  the  plaintifi*  shall  proceed  to 
^<  adduce  evidence  in  support  of  the  allegations  contained 
*^  in  his  said  declaration  or  petition,  requête  libelléeJ*^  I  think 
it  would  be  contrary,  not  only  to  the  letter^  bnt  to  the  spirit 
of  our  law  to  allow  a  plaintiff,  by  means  of  allegations  not 
sworn  to,  in  a  special  answer,  to  attack  the  title  of  the  de* 
fendant,  upon  other  grounds  than  those  sworn  to,  as  requited 
by  law,  in  the  petition  to  which  the  defendant  is  required 
to  answer.  It  is  an  inflexible  rule  in  ordinaiy  cases,  *'  that 
«  a  special  answer  can  set  up  nothing  in  aid  of  the  deda* 
*^  ration  but  only  in  avoidance  of  the  defendant's  plea.''  (8) 


p.», 


6  BMdO,  967:--9  DtadB,  SI7. 

Moniraftl  1861  Rag  «t.  Oognon^  Me  alfo  McOoty  9$.  Origin  L.  C.  Juriai 

—Held  :— **  ThtA  aUentloDB  whioh  fom  the  chief  «apport  afplâlnffff'a 

miift  be  let  oat  In  the  deouurfttloii,  tnd  oannot  be  pleadaa  by  w»7 of  speebkli 

todefe&dMit'e  exoeptioa." 
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And  I  think  there  is,  to  say  the  least,  quite  as  much  reason 
for  observing  this  rule,  in  cases  under  the  statute  respecting 
writs  of  prerogative,  as  there  is  in  ordinary  cases.  This 
ground  alone  would  suffice  to  cause  the  rejection  of  the  se- 
cond and  third  of  the  answers  of  the  petitioner. 

Another  point  of  importance  raised  in  this  cause  is  as  to 
whether  in  answer  to  the  requête  libellée^  the  defendant  can 
raise  an  issue  whereby  the  right  of  Thomas  McGreevy  to 
hold  the  office  in  dispute  may  be  tried.  The  fourth  ground 
of  demurrer  urged  by  the  petitioner  is  ; — "  Because  the  right 
**  of  the  said  Thomas  McGreevy  cannot  be  tested  or  adjudi- 
^^  cated  upon  in  this  cause." 

Now  if  it  be  true  that  a  judgment  rendered  in  this  cause 
would  not  be  conclusive  as  regards  McGreevy  ;  still  as  the 
petitioner  has  by  his  petition  prayed,  as  he  had  aright  to  do, 
"  that  a  judgment  be  rendered  (in  this  cause)  upon  the  right 
"  of  the  said  Thomas  McGreevythereto  (that  is  to  the  said 
"  office)  "  the  opposite  party  must,  as  a  necessary  conse- 
quence, have  a  right  to  shew  that  the  claims  of  Thomas 
McGreevy  are  unfounded.  The  prayer  of  the  petitioner  for 
a  judgment  upon  McGreevy's  right,  and  the  pretensions  in 
the  demurrer  that  we  cannot  adjudicate  upon  that  right,  are 
inconsistent  with  each  other,  and  the  Court  would  virtually 
consent  to  be  led  blind  folded  were  it  to  allow  the  petitioner 
to  maintaiu  the  right  of  McGreevy  to  the  office  in  contro- 
versy, and,  at  the  same  time,  refuse  to  allow  the  defendant 
to  resist  the  pretensions  of  the  petitioner  in  that  respect.  I 
therefore  overrule  the  22nd.,  Srd#  and  4th.  grounds  of  demur- 
rer urged  by  the  petitioner. 

Stuart  and  Yannotous,  for  petitioner. 

PoFB,  Thos.,  for  respondent 


QUEEN'S    BENCH, 
Appeal  side. 
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DISTRICT    OF    QUEBEC. 


Before  : — Sir  L,  H.  Lafontaine,    Baronet,    Chief-Justice, 
Atlwin,  Duyal  and  Caron,  Justices. 

Tremblât, {Plaintiff)  Appellant. 

and 
NoAD  et  aly {Intg.  parties)  lUipondents. 


Held: — That,  Intbe'caseBiibmHieâ,  the 
respondents  were  in  posssssion  of  the  effects 
seiud  by  the  appellant,  as  of  and  belon- 
ging to  Uie  defendant,  and  that,  therefore, 
the  seicure  effected  under  the  writ  of  sam«- 
arrêt  issaed  in  the  cause  was  nail  and 
Yoid. 


Jagé  :  —Qfie,  dans  Tespeoe,  Iw  intimés 
étaient  en  po^ssession  des  effets  saisis  par 
l'appelant  comme  appartenant  au  défen- 
deur, et  que,  par  conséquent,  la  saisie  pra- 
tiquée en  vertu  du  writ  de  saisie-arrèt 
émané  dans  la  cause  était  nollfi. 


Judgment  rendered  the  I2th.  June,  1858. 

The  action  began  in  the  Court  below  by  a  saisie-arrétj  in 
virtue  of  which  the  appellant  seized,  as  of  and  belonging  to 
the  defendant, 

361  Barrels  of  Herrings, 
26  Kegs  of  Herrings,  and 
43  Barrels  of  Oil. 

The   seizure   was   ma.de   under  the  following    circum- 
stances : — The   appellant,    owner  of  the   schooner    Marie 
Louise^  through  the  agency  of  Lavoie,  the  captain  of  the 
scho(»ier,  by  notarial  agreement,  duly  executed,  covenanted 
with  the  defendant  to  let  him  have  the  use  of  the  said 
schooner,  together  with  the  services  of  her  Captain  and 
crew,  on  a  voyage  to  the  coast  of  Labrador  and  back  to 
Quebec,  for  the  sum  in  the  deed  stipulated.     The  defen- 
dant loaded  the  schooner,    and  she  proceeded  along  the 
coast  of  Labrador,  where  the  defendant   disposed   of  his 
cargo,  and  at  different  places  on  the  coast  took  in  a  carg-o 
of  fish  and  oil,  and  returned   therewith    to  Quebec,    the 
captain  and  crew  being  on  board  all  the  voyage,  accord ing^ 
to  agreement.    Upon  the  return  of  the  schooner  to  Quebec, 
and  as  soon  as  she  began  to  discharge  her  cargo,  the  appel- 
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lant  also  arrived  in  Quebec,  and  opposed  the  further  dis- 
charge of  the  cargo  until  he  should  have  been  paid  for  the 
use  and  services  of  his  schooner  and  crew.    Thereupon  the 
defendant  requested  the  appellant  to  accompany  him  to  the 
office  of  the  respondents,  where  he  requested  them  to  pay 
the  appellant;  Noad,  one  of  the  jrespondents,  said,  "  that 
"  he  would  give  the  appellant  £100  0  0  the  following  mon- 
"  ing,  and  that  the  remainder  would  not  go  far."  The  ap- 
pellant thereupon  permitted  the  discharge  of  the  cargo  to 
be  continued,  and  on  the  afternoon  of  the  following  day, 
caused  the   seizure  to  be   made  of  the   portion  above  men- 
tioned, which  still  remained  upon  the  wharf.     The  respon- 
dents here  intervened,  alleging,  that  at  and  before  the  sei- 
zure they  were  lawfully  possessed  as  proprietors  of  all  the 
fish  and  oil  seized,  and  that  the  same  never  at  any  time 
belonged  to  or  was  the  property  of  the  defendant.     The  ap- 
pellants replied  by  a  défense  enfait^  upon  which  issue  was 
joined.     The  evidence  concerning  the  property  in  the  fish 
and  oil  was  conflicting  ;  the  appellant's  witnesses  stating, 
that  the  defendant  purchased  them  or  obtained   them  by 
barter  in  exchange  for  the  goods  or  cargo  which  he  had  ta- 
ken down  to  Labrador,  and  that  he  had  sold  a  portion  of 
them  ;  while  the  respondent  produced  bills  of  lading  and 
letters  of  advice  for  a  portion  of  the  fish  and  oil,  by  which 
it  appeared  that  they  had  been  consigned  to  them,  the  res- 
pondents, by  the  shippers  at  Labrador,  while  the  defendant 
himself  swore  that  they  belonged  to  and  were  the  property 
of  the  respondents,  and  never  belonged  to  him,  but  were 
carried  by  him  from  Labrabor  to  Quebec,  for  the  respondents, 
and  were  in  their  actual  possession  at  the  time  of  the  sei- 
zure. 

The  Court  below  rendered  the  following  judgment  : — 

^^  The  Court  &c.,  considering  that  it  is  well  and  suffi- 
"  ciently  established  by  the  evidence  of  record,  that,  at  and 
"  before  the  seizure  in  this  cause  made  at  the  instance  of  the 
"  plaintiff,  by  virtue  of  a  writ  in  this  cause  issued,  of  the 
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"  merchandize  specified  in  the  procès-verbal  de  saisie,  as  be- 
*^  longing  to  the  said  defendant,  the  said  merchandize  men- 
"  tioned  in  the  intervention  of  the  intervenants  in  this  cause 
"  filed,  to  wit,  fifty-eight  barrels  of  herrings,  sixteen  kegs 
"  of  oil,  twenty-three  barrels  of  oil,  twenty-six  half  barrels 
"  of  herrings,  two  hundred  barrels  of  salted  fish,  fifty-three 
^^  other  barrels  of  salted  fish,  four  barrels  of  oil,  and  fifty 
"  other  barrels  of  salted  fish,  was  not  the  property  of  the  de- 
^'  fendant,  and  that  the  defendant  had  no  legal  claim  thereto  ; 
^'  and  considering  that  the  contestation  raised  by  the  plain- 
'^  tiff,  to  the  said  intervention  of  the  said  intervenants,  hath 
^^  not  been  established,  and  that  the  said  intervening  parties 
"  have  established  the  material  allegations  of  their  said  in- 
"  lervention, — the  Court  therefore  maintains  the  said  intei^ 
"  vention,  and  declares  the  said  intervenants  to  be  the  lawful 
"  proprietors  of  the  said  oil,  herrings,  salted  fish  and  bar- 
"  rels,  and  in  consequence  grants  main  levée  thereof,  and 
"  orders  and  directs  the  sheriff  of  the  district  of  Quebec  to 
"  restore  and  deliver  up  the  same  to  them  the  said  interve- 
"  nants.  And  the  Court  dissolves  the  attachment  made^  in 
"  so  £eu*  as  it  relates  to  the  said  merchandize,  and  declares 
**  the  said  attachment  to  be  null  and  void,  the  whole  with 
**  costs  to  the  said  intervenants  against  the  plaintiff  who 
"  contested  the  said  intervention." 

It  was  from  this  judgment  that  the  appeal  was  instituted. 

Lanolois,  pour  l'appelant,  maintint,  que  le  jugement  de  la 
Cour  Inférieure  était  erroné  parceque  lors  de  la  saisie,  les 
intimés  n'étaient  pas  les  propriétaires,  et  n'étaient  pas  en  pos- 
session des  effets  saisis.  Que  l'appelant  n'avait  fait  saisirque 
les  quarts  qui  se  trouvaient  encore  sur  le  quai  auprès  de  sa 
goélette,  et  ce,  au  moment  que  les  intimés  se  préparaient 
à  les  enlever.  Que  ce  n'était  qu'après  la  saisie,  et  après  que 
H.  J.  Noad,  l'un  des  intimés,  se  fût  constitué  gardien  d'iceux, 
qu'ils  les  avaient  fait  transporter  dans  leurs  hangards 
situés  sur  un  autre  quai  à  une  distance  de  quelques  arpents. 
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et  c'était  alors,  aeulement,  qu'ils  furent  comptés.    D'après 
le  témoin,  des  intimés,  Murpby,  il  y  avait  : — 


SdO  quarts  de  harengs. 
50  demi  qnarts  de  harengs. 
44  barriques  d'huile. 


484  total  des  quarts  reçus  par  les  intimés. 

Tandis  qu'il  n  avait  été  saisi  sur  le  quai  que 

S61  (Quarts  de  harengs. 
26  demi  quarts  de  harengs. 
4S  barriques  d'huile. 

430  total  de  quarts  «aîsis. 

Que  néanmoins,  près  de  700  quarts  avaient  été  apportés 
à  Québec,  au  bord  de  la  goélette,  suivant  le  témoignage 
d'Etienne  La  voie,  capitaine  employé  par  l'appelant  dans 
ce  voyage  ;  et  si  l'on  ajoute  foi  à  la  liste  produite  avec  le 
témoignage  de  Joseph  Talbot,  témoin  des  intimés,  il  y  en 
aurait  eu  les  trois  quarts. 

Que  les  intimés  avaient  réclamé  toute  la  quantité  saisie, 
et  pour  établir  leur  droit  de  consignataires  à  la  quantité  qu'ils 
avaient  reçue  dans  leur  hangard  (484  quarts,)  ou  bien  eneoFe 
à  celle  (430)  qui  avait  été  saisie  sur  le  quai,  ils  n'avaient 
produit  des  comiaissernents  que  pour  la  quantité  de  304j[ 
quarts.  Que  ces  ccmnaissements  d'ailleurs  n'étaient  prou- 
vés que  par  le  défendeur  Cyrille  Fortier,  et  encore  ne  prou- 
▼ait-il  que  sa  signature  au  bas  dMceux,  sans  jurer  que  ces 
connaissements  avaient  été  valablement  exécutés  aux  en- 
droits et  dates  y  mentionnés,  chose  importante;  car  les 
écrits  sous  seing  privé  ne  faisaient  pas  foi  de  leurs  dates,  et 
il  aurait  pu  les  avoir  signés  que  la  veille  même  du  jour 
qn'îl  avait  déposé.  Eiaitrîl  témoin  compétent  dans  sa  propre 
cause  ?  c'était  une  question  que  l'appelant  révoquait  eu 
doute.  Que  quoiqu'il  en  fût  sur  la  quantité  reçue,  484  quarts 
sraivant  le  témoignage  de  Murphy,  témoin  des  intimés,  il 
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s'en  trouverait  180,  et  sur  celle  saisie,  il  s^en  trouverait  125 
pour  lesquels  les  intimés  n'avaient  produit  aucun  connais- 
sement quelconque.  Qu'il  était  vrai  que  dans  le  témoi- 
gnage de  Murphy,  il  était  dit  que  ce  surplus  avait  été  reçu 
par  les  intervenants  en  vertu  de  lettres  d'avis  {letters  of 
advice)  mais  elles  n'avaient  pas  été  produites,  à  l'exception 
toutefois  de  celle  d'un  nommé  Geuge  dans  laquelle  il  était 
question,  seulement,  de  34  quarts,  et  môme  celte  lettre 
n'avait  pas  été  prouvée.  Que  si  donc  la  preuve  de  consi- 
gnation se  trouvait  satisfaisante  pour  cette  quantité  304}, 
mentionnée  dans  les  connaissements  produits,  elle  n'avait 
certainement  pas  été  faite  pour  l'excédant. 

Qu'il  y  avait  un  autre  point  capital  dans  la  cause  ; — 
Dans  le  témoignage  de  Murphy,  principal  témoin  des 
intimés,  et  leur  teneur  de  livres,  l'on  verrait  que  les  in- 
timés avaient  payé  à  Cyrille  Fortier,  le  fret  (£76 '3  8)  sur 
les  quarts  de  harengs  et  d'huile,  le  30  octobre  1864,  six  jours 
après  la  saisie  faite  par  l'appelant.  D'après  les  connais- 
sements produits,  il  n^avait  droit  de  recevoir  ces  harengs 
et  cette  huile  que  sur  le  paiement  du  fret  dû  pour  le  trans- 
port d'iceux,  ce  paiement  avait  été  fait  de  la  manière  sui- 
vante ; —  Fortier  leur  devait,  et  ils  lui  avaient  donné  crédit 
sur  cette  dette  pour  le  montant  du  fret  (£76  3  8).  Point  de 
reçus,  ni  de  Cyrille  Fortier  aux  intimés  pour  le  fret,  ni  des 
intimés  à  Cyrille  Fortier  sur  sa  dette  ;  le  tout  étant  sans 
formalités  aucunes,  et  les  intimés  s'étaient  payés  eux- 
mêmes.  Néanmoins  l'appelant  avait  des  droits  acquis  sur 
cette  cargaison  pour  ce  qui  lui  était  dû  pour  Tusage  de  sa 
goëlelte,  et  à  l'instant  de  la  saisie,  ces  quarts  de  harengs 
et  d'huile  se  trouvaient  affectés  au  paiement  de  sa  créance 
jusqu'à  concurrence  de  la  somme  de  £76  3  8  due  pour 
leur  transport  à  Québec.  Qu'en  effet,  par  la  loi,  l'appelant 
se  trouvait  subrogé  de  plein  droit  pour  le  paiement  de  ce 
que  lui  était  dû  en  vertu  de  la  charte-partie  aux  droits  et 
privilèges  que  Cyrille  Fortier  avait  sur  la  cargaison  pour  le 
recouvrement  du  fret  dû.    C'était  donc  à  Tappels^t  que 
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cette  somme  de  £76  S  8,  devait  être  payée,  et  les  intimés 
ne  pouvaient  plaider  ignorance  des  droits  de  l'appelant  an 
moment  ci-haut  mentionnée,  car,  dès  lors,  les  quarts  de 
harengs  et  d'huile  avaient  été  saisis  à  leur  connaissance 
par  l'appelant  pour  conserver  le  privilège  et  le  lien  qu'il 
avait  par  subrogation,  et  les  intimés  n'avaient  réussi  à 
s'en  mettre  en  possession  qu'en  se.  portant  gardiens  à  cette 
saisie.  D'ailleurs,  les  intimés,  lors  du  déchargement,  con- 
naissaient les  droits  de  l'appelant,  puisque  Tun  d'eux  pour 
faire  continuer  la  décharge  de  la  cargaison,  arrêtée  par 
l'appelant  parce  qu'il  n'était  pas  payé,  lui  avait  dit  qu'il 
lui  payerait  le  lendemain  £100,  et  le  reste  de  la  créance 
plus  tard. 

Que  rappelant  ne  pouvait  poursuivre  les  intimés  sur 
cette  promesse  parcequ'elle  était  verbale.  Il  ne  lui  restait 
donc  que  l'expédient  de  faire  saisir  les  harengs  et  lUiuile  ; 
mais  qu'il  invoquait  cette  promesse  des  intimés  pour  expli- 
quer sous  quelles  circonstances  il  avait  consenti  à  laisser 
sortir  les  quarts  de  la  goélette,  et  pour  justifier  qu'il  n'avait 
pas  renoncé  au  privilège  que  la  loi  lui  conférait.  D'ailleurs, 
pour  l'exécution  de  son  contrat  contenu  dans  la  charte- 
partie,  il  était  tenu  de  laisser  décharger  la  cargaison.  Que 
c'était  de  ce  moment  seul  et  après  que  cette  condition  était 
remplie,  qu'il  pouvait  exercer  son  droit  d'action  pour  ce 
qui  lui  était  dû.  Qu'il  ne  pouvait  pas  garder  au  bord  de 
sa  goélette  la  cargaison,  et  en  même  temps  intenter  son 
action  pour  le  recouvrement  de  sa  créance  ;  qu'il  devait 
laisser  mettre  les  quarts  sur  le  quai,  savoir  :  dans  un  en- 
droit d'où  les  personnes  auxquelles  ils  appartenaient  pus- 
sent les  faire  enlever,  après  le  paiement.de  ce  qui  était  dû. 
Mais  dira-t-on  que  du  moment  que  des  effets  sont  débar^ 
qués  d'un  vaisseau  et  déposés  sur  un  quai  ils  sont  consi- 
dérés livrés.  Oui,  sous  certains  rapports;  mais  cette  livrai- 
son n'est  pas  tellement  parfaite  que  ces  effets  puissent  être 
enlevés  de  l'endroit,  avant  que  le  fret  dû  sur  îceux  soit 
payé.  Cette  disposition,  pour  assurer  le  paiement  du  fret, 
se  trouve  consignée  dans  les  auteurs  qui  ont  écrit  sur  le 
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droit  maritime  et  est  confonne  à  la  Jurispradence.  II  vm 
sand  dire  que,  dans  l'espèce,  l'appelant  n'admet  pas  qu'il  y 
a  eu  lirraîson,  oai  il  est  proaré  que,  lorsque  ces  eflfets 
étaient  sur  le  quai,  ils  étaient  spécialement  sous  la  gaide 
de  Pierre  Lavoie,  matelot,  dans  l'emploi  de  l'appelant. 

Que  les  droits  de  Tappelant  dans  cette  cause  se  trou- 
vaient, sous  beaucoup  de  rapports,  semblables  à  ceux  du 
locateur  sur  les  meubles  du  sous-locataîre.  De  même  que 
le  sous-locataîre,  dont  les  meubles  ont  été  saisis  pour  le 
loyer  dû  par  celui  qui  lui  a  sous  loué,  ne  peut  obtenir  main 
levée  de  la  saisie  qu'en  offrant  de  payer  au  locateur  prin- 
cipal ce  qu'il  doit  sur  sa  sous  loéation,  ou  en  prouvant 
quHl  a  payé  sans  anticipation  et  sans  fraude  ;  ainsi  les  in- 
timés, dans  l'espèce,  n'avaient  le  droit  de  revendiquer  les 
dits  quarts  de  harengs  et  d'buile  sous  saisie  qu'en  payant  à 
rappelant  les  £76  3  8  qu'ils  avaient  payés  à  Cyrille  Portier, 
après  la  saisie.  Que  ce  paiement  fait  à  Portier  était  fait 
en  fraude  des  droits  de  l'appelant  ;  il  n'était  donc  pas  va- 
lable et  ne  pouvait  pas  être  maintenu.  Que  les  intimés 
devaient  donc,  en  fesant  leur  intervention,  offrir  à  l'appelant 
et  déposer  en  Cour  pour  être  adjugée  à  qui  de  droit,  cette 
somme  de  £76  S  8  ;  et  sans  ces  offres  et  consignation  ils 
devaient  être  déboutés  de  leur  réclamation. 

Que,  de  plus,  l'intervention  des  intimés  devait  être  dé- 
boutée  parce  que  les  intimés  dans  leur  intervention  avaient 
îéclamé  à  tître  de  propriétaires  les  effets  saisis  par  l'appe- 
lant, et  qu'ils  avaient  été  illégalement  reçus  à  faire  preuve 
à  l'enquête  que  les  dits  effets  leur  avaient  été  consignés,  et 
que  les  dits  intin>és  n'avaient  point  prouvé  une  consi- 
gnation valable  pour  tous  et  chacun  des  effets  reclamés 
dans  leur  intervention.  Que  l'appelant  comme  propriétaire 
du  vaisseau  qui  avait  apporté  à  Québec  les  effets  réclamés 
par  les  intimés,  avait  pour  le  montant  qui  Itii  était  dû  pour 
le  nolissement  du  dit  vaisseau,  un  lien  ou  gage  sur  les 
dits  effets  formant  sa  cargaison,  et  ce  jusqu'à  concurrence 
de  la  somme  qui  était  due  pour  fret  des  dits  effets,  et  que 
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les  effets,  quoique  déposés  du  dit  vaisseau  sur  le  quai,  n'en 
pouvaient  pas  être  enlevé^  par  les  intimés  avant  que  le  &êt 
dû  sur  ces  effets  fût  payé  à  rappelant.  Que  l'appelant 
avait  encore  son  dit  lien  et  gage  sur  les  dits  effets  lorsqu^il 
les  fit  saisir  par  voie  de  saisie-arrêt  simple  sur  le  quai,  et 
que  les  intimés,  en  fesant  leur  intervention,  auraient  dû 
raccompagner  d'ofires  à  l'appelant  de  lui  payer  la  somme 
de  soixante-et-seize  louis,  trois  cbelins  et  buit  deniers,  due 
pour  le  firêt  et  transport  des  dits  effets  à  Québec. 

Vannovous,  for  the  respondents,  contended,  that  the  ap- 
pellant sought  the  reversal  of  the  judgment  in  the  Court  be- 
low  upon  two  grounds, — firstly,  that  the  respondents  had 
failed  to  prove  title, — and  second^  that  the  appellant,  having 
a  lien  on  the  goods  seized,  had  been  deprived  of  it.  That 
in  answer  to  the  first,  the  respondents  could  say,  that  before 
the  seizure  they  were  in  actual  possession  of  the  goods,  and 
that  this  fact  having  been  proved,  their  title  to  the  goods  as 
against  the  appellant,  who  pretended  to  hold  property  in 
them,  waQ  conclusively  established.  That  if  any  doubt  on 
this  point  existed  it  was  completely  removed  by  the  testi- 
mony of  Portier,  who  stated  that  the  goods  were  the  property 
of  the  respondents,  and  that  they  did  not  belong  to  hixo. 
That  notwithstanding  this,  his  creditor,  the  appellant,  iur 
sisted  upon  claiming  for  Foriier,  property  wbicb  Fortier 
declared  was  not  bis.  That  a  creditor  might  invoke  the 
right  of  his  debtor  but  could  have  no  greater  righ^.  Thaé 
as  to  the  appellant's  lien,  it  could  not  be  considered  under 
the  issue  which  he  had  raised  with  the  respondents;  his 
mode  of  proceeding,  in  the  first  instance  was  inconsistent 
with  his  pretensions  to  a  lien.  He  caused  a  seizure  of  the 
goods  to  be  made,  as  if  they  were  Fortier's,  and  treated  them 
as  belonging  to  Fortier.  If  ever  he  had  a  lien,  or  droit  de  re- 
tenCioUj  his  seizure  on  them,  as  lawfully  in  the  possession  of 
Fortier,  would  be  a  waiver  of  any  such  right  ;  to  maintain 
a  lien^  he  should  have  retained  possession,  and  had  he  been 
dispossessed  illegally,  his  action  was  in  revendication  to 
recover  back  the  property.    That  the  action  thought  wa^  to 
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recover  a  debt,  and  an  attachment  against  the-iestate,  gene* 
rally,  of  Fortier,  was  made  to  preserve  that  estate  to  abide 
the  judgment.  Under  such  an  attachment  the  goods  seized 
could  not  be  declared  subject  to  any  lien.  The  seizure 
being  general,  the  respondents  intervened,  and  in  answer 
to  their  intervention  the  appellant  did  not  set  up  his  preten- 
ded right  of  lien  ;  had  he  done  so,  by  plea,  an  issue  would 
have  t)een  framed  upon  his  right,  and  the  question  would, 
then,  have  been  properly  presented  for  decision.  The  ap- 
pellant having  neglected  to  raise  that  issue  was  precluded 
from  discussing  such  right 

That  it  was  further  pretended  by  the  appellant,  that  the 
respondents  were  bound  to  have  tendered  the  freight  to  him 
the  appellant  :  The  obligation  of  the  respondents  to  pay 
freight,  was  not  to  the  appellant,  but  to  Fortier,  and  that 
obligation  they  had  discharged.  That  wilh  respect  to  the 
relations  wetween  the  appellant  and  Fortier,  the  respon- 
dents where  strangers,  knew  nothing  of  them,  and  were 
not,  in  the  present  case,  called  upon  to  inquire  into  them. 

Sir  L.  H.  Lafoiitaine,  Bart.,  Chief-Justice.,  after  reci- 
ting the  facts  of  the  case,  observed,  that  the  question  which 
the  Court  was  called  upon  to  decide  was,  as  to  who  was 
in  possession  of  the  goods  seized  at  the  time  of  their  seizure  ; 
that  the  evidence  established  that  the  goods  had  been  dis- 
charged upon  the  wharf,  and  that  the  respondents  were 
employed  in  removing  them  to  their  stores  at  the  time  the 
seizure  was  made,  and  that  it  was  further  proved  that  the 
appellant  was  aware  of  this,  and  consequently  knew  that  the 
respondents  were  in  possession  of  the  goods  in  question, 
and  notwithstanding  this,  he  seized  the  goods  as  of  and 
belonging  to  Fortier,  and  in  his  hands  and  possession.  The 
Court  below  rightly  set  aside  the  seizure  as  illegal,  and  the 
judgment  appealed  from  is  therefore  confirmed. 

Casault  and  Lanolois,  for  appellants. 

$T0ART  and  Yannovous,  for  respondents. 
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COUR  SUPERIEURE.— QUEBEiC. 

Présent: — Chabot,  Juge. 

'    i  Fbaber  et  uXj Demandeurs, 

No.  1165J  vs. 

(  PouLiN Défendeur. 


Jagé: — lo.  Qa'an  «nragistremant  par 
•ommais»  d'une  rédamation  hypothécaire 
fondée  sur  un  acte  de  donation,  qai  n'é- 
nonce paê  le  montant  réclamé,  est  nal, 
par  rapport  i  lin  acquéreur  subséquent  de 
bonne  foi  qui  a  dûment  enregistré  son 
titre  d'acquisition. 

2o.  Que  .tel  qommaire  doit  contenir  lee 
matières  nécessaires  pour  faire  apparaître 
tout  les  droits  que  l'on  yeut  conserrer  au 
moyen  d'ioelui 


Held  : — lo.  That  registration  by  memo- 
rial of  ao  hypothecary  claim  founded  upon 
a  deed  of  donation,  which  does  not  state  the 
amount  of  the  claim,  is  inoperatlTe  tm 
against  a  subsequent  bona  fide  purchaser 
who  has  duly  registered  his  deed  of  acqui- 
sition. 

2o.  That  such  memorial  should  eontain 
the  allegations  necessary  to  disclose  all 
the  ri^ts  sought  tolM  preserved  by  meaiu 
Ihereof.^ 


Jugement  rendu  le  19  décembre,  1857. 

L'action  était  en  déclaration  d'hypothèque  pour  la  somme 
de  £50,  en  vertu  d'un  acte  de  donation  consenti  par  les  de- 
mandeurs en  faveur  de  Thomas  Fraser,  leur  fils,  en  date 
du  26.  avril  1854,  et  était  dirigée  contre  le  défendeur  comme 
possesseur  des  immeubles  ainsi  hypothéqués.  Le  défen- 
deur plaida,  que  par  acte  de  vente  en  date  du  19  juin 
1856,  consenti  à  lui,  le  défendeur,  par  Corriveau  et  sa 
femme,  il  avait  acquis  les  immeubles  en  question,  et  que 
son  titre  susdit  avait  été  enregistré  au  long  le  21  juin  1856, 
au  bureau  d'enregistrement  pour  le  comté  dans  les  limites 
duquel  étaient  situés  les  dits  immeubles.  Que  l'acte  de  do- 
nation sus  mentionné  n'avait  été  enregistré  que  par  som- 
maire, le  2  août  1855,  et  que  le  sommaire  ainsi  enregistré 
ne  contenait  aucune  mention  de  la  somme  de  £50,  pour 
laquelle  l'action  était  instituée;  et  qu'en  conséquence 
les  demandeurs  n'avaient  aucune  hypothèque  pour  la  dite 
somme,  et  que  leur  action  devait  être  renvoyée  avec  dé- 
pens. Par  le  certificat  du  registrateur  filé  en  la  cause, 
il  afiirme  que  l'enregistrement  de  l'acte  de  donation  avait 
été  fait  par  sommaire,  et  que  ce  sommaire  ne  faisait  au- 
cune mention  de  la  somme  de  £50,  réclamée  par  les  de- 
mandeurs. 
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Chabot,  Juge. — La  Cour  est  d^opinion  que  le  plaidoyer 
du  défendeur  qui  dit,  que  Penregistrement  par^  sommaire 
devrait  contenir  toutes  les  allégations  essentielles  et  néces- 
saires pour  conserver  les  dfûits  réservés,  est  bon.  La 
somrnfe  ou  montant  de  l'Iiypothèque  est  certainement  essen- 
tiel, et  devrait  être  mentionné  dans  le  sommaire, — Ordoth 
fUMce  (Venregisirement  clause  10.  Les  anciennes  autorités 
aussi  disent  la  même  chose,  Merlin  au  moi  Bordereau^  où  il 
est  expressément  dit,  que  le  montant  de  l'hypothèque  ré- 
servée, devrait  être  mentionné  dans  Tenregistrement.  La 
seule  question  qui  se  présente  ici  est  simplement,  l'bypo* 
thèque  réclamée  en  cette  cause,  a-t-elle  été  enregistrée  ?  Il 
n'y  a  pas  eu  d'enregistrement  tel  que  requis  par  le  statut,  et 
conséquemment  il  n'y  a  pas  eu  d'enregistrement  suivant  la 
loi.     L'action  est  en  conséquence  renvoyée  avec  dépens* 

Plahondoit  et  Dechêne,  pour  les  demandeurs. 

Taacrerbau  et  Duvai*,  pour  le  défendeur. 


POUCE  COURT.— QUEBEC. 

Before  : — J.  Maouire,  Esqr.  Inspector  and  Supt  of  Pdiice. 

The  "  WnrscALEs  "  Innés. — Action  of  BllioU 


Bald  :>  -That  an  agreement  entered  into 
by  the  master  of  a  venel  with  lili  erew. 
rabseqaent  to  the  exécution  of  the  mari- 
iier*8  coBtraot,  to  diseharge  and  pay  them 
their  wages  at  a  port  other  wan  and 
preriolu  to  the  ihips  arrival  at  her  final 
port  of  dlMhaige,  is  BOi  binding  upon 


Jngé  :— ^n'vne  convention  entre  1«  ca- 
pitaine d'an  ▼aiBMaa«t  son  éqnipage,  fUt 
pofltérienrement  à  Texécation  da  contrat 
entr^enz,  par  laquelle  sonTentioB  ce  m- 
mier  s'engage  à  les  renvoyer  et  à  leor 
pi^er  leurs  gages  dans  un  pert  antra  qnu 
eéloi  indique  comme  le  port  de  décharge, 
est  nulle. 


Judgment  rendered  the  Tth.  July,  185&. 

This  was  an  action  for  the  recovery  of  wages.  The  pro- 
moter shipped  as  seaman  on  a  voyage  from  Sunderlcmd  to 
Portsmouth,  in  New  Hampshire,  U.  S.,  thence  to  Quebec 
and  back  to  a  port  of  dischai]ge  in  thç  United  kingdom, 
while  the  vessel  lay  at  Portsmouth,  the  defendant  (the  mas- 
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ter)  signed  a  docament  bearing  date  the  llth.  June  1858, 
whereby  he  agreed  to  discharge  the  promoter  on  the  arrival 
of  the  ship  at  Qaebec,  and  pay  him  his  wages.  The  British 
consular  agent  was  a  witness  to  the  execution  of  this  docu- 
ment, and  it  bore  his  signature  as  an  approving  party  thereto. 
The  suit  was  based  on  this  document,  and  It  was  alleged  that 
it  had  been  entered  into  by  the  master  in  consideration  that 
the  promoter  should  desist  from  the  further  prosecution  of  a 
complaint  then  pending  against  him  at  the  instance  of  the 
promoter. 

The  defence  was,  that  the  promoter  and  two  other  hands, 
while  the  ship  lay  at  Portsmouth,  on  the  9th.  June,  left  the 
vessel  without  leave,  and  refused  to  do  duty  on  board, 
without  legal  excuse  or  cause  :  that  the  ship  was  then  abotit 
to  proceed  to  sea,  the  pilot  being  on  board  ;  that  the  master 
was  nnab(e  to  obtain  other  seamen  in  lieu  of  the  absentees, 
and  the  ship  was  in  consequence  detained  for  some  days. 
That  the  master  seeing  his  inability  to  proceed  to  sea 
without  these  men,  and  as  no  others  could  be  procured, 
signed  the  document  in  question.  That  he  did  so  solely  in 
consequence  of  the  position  in  which  he  was  placed  by  the 
misconduct  of  the  promoter  and  his  companions,  and  with 
the  object  of  inducing  them  to  return  to  their  duty.  That 
no  consideration  had  been  given  for  the  master's  promise  to 
discharge  the  complainant.  That  by  law,  apart  from  the 
premises,  the  undertaking  of  the  master  as  set  forth  in  the 
document,  and  the  document  itself,  were  null  and  void,  and 
that,  in  consequence,  the  original  agreement  with  the  promo- 
ter to  remain  on  board  till  the  vessel  returned  lu  a  port  in 
the  United  Kingdom  still  subsisted. 

The  allegations  of  the  plea  were  proved. 

WnxAN,  for  promoter. — The  complainant  is  entitled  to  his 
wages.  He  claims  on  the  undertaking  of  the  master  to  dis- 
charge him  here,  without  this  undertaking  he  would  not 
have  come  to  Quebec,  and  the  defendant  was  powerless  to 
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compel  him  to  do  so.    The  vessel  is  moreover  nnsea- 

worthy. 

Pope,  Thos.,  for  master.  —Unseaworthiness  of  the  vessel 
has  been  already  decided  to  be  no  ground  for  the  recovery 
of  wages;  (1)  besides,  the  proper  course  is  to  compel 
a  survey.  The  agreement  entered  into  at  Portsmouth 
is  not  binding  on  the  master.  No  agreement  can  be  opera- 
tive against  him  apart  from  that  entered  into  by  the  ar- 
ticles or  original  contract,  even  if  the  master  had  pro- 
mised to  pay  extra  wages  to  the  promoter  in  consideration 
of  extraordinary  exertion  on  his  part,  such  undertaking 
would  have  been  void,  (2)  and  why  should  misconduct  give 
him  an  advantage  which  merit  could  not  enforce?  If  the 
master  had  promised  to  divide  the  wages  of  the  promoter 
among  the  rest  of  the  crew,  when  he  was  unable  to  supply 
his  place,  such  a  promise  would  have  been  void  for  want  of 
consideration  ;  (3)  were  the  claim  of  the  promoter  allowed, 
a  premium  would  be  held  out  for  encouraging  seamen  to 
violate  their  agreement  and  coerce  the  master  into  more 
favorable  terms.  Besides  the  right  to  recover  wages  here 
is  dependent  on  the  existence  of  certain  conditions  specified 
in  the  ^^  Merchant  Shipping  Act  of  1854  ;  "  the  agreement  in 
question  is  not  of  thi^  number. 

Per  curiam.  The  Court  has  no  hesitation  whatever  in 
dismissing  this  suit.  The  plea  is  a  perfect  answer  to  it.  No 
agreement  subsequent  to  the  execution  of  the  articles  or 
mariner's  contract  can  be  binding  on  the  master. 

WiLULN,  for  promoter. 

Pope,  Thos.,  for  master. 


(1)  8,  L.  0.  B«p.|  p.  99,  Tht  Pilol. 

(2)  HarriB  t8.  BIuwd,  PMke  N.  P. 
t3)  StUl  Ti.  Mjrriok,  2  Oamp.,  317. 
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^^  Crown  Si^e  ^^'    !      DISTRICT  OF  QUEBEC. 

Before  : — Caron,  Judge. 

Exparte, —  Gugy, Applicant. 


Held  :— lo.  Thatfin  an  applieation  for 
criminal  infonnation  for  libel,  the  Court 
ii  placed  in  the  position  of  a  Grand  Jury, 
and  mnflt  have  the  same  amount  of  infor- 
mation laid  before  it,  as  will  warrant  a 
Grand  Jury  in  returning  a  True  Bill. 

2o.  That  a  Grani  Jury  would  not  be 
warranted  in  returning  a  True  Bill  for 
libel,  unleM  the  libel  itself  were  laid  be- 
fore them. 

3o.  That  an  application  for  a  criminal 
information  for  libel  must  be  rejected, 
unless  the  libel  itself  be  filed  with  the 
ai&dafit  npon  which  the  applieation  is 
foonded. 


Jagé  :*~  lo.  Que  sur  une  application 
pour  une  information  criminelle  pour  li- 
belle, la  Cour  remplit  les  fonctions  de 
grand  jurés,  et  doit  avoir  par  devant  elle 
des  témoignages  qui  autoriseraient  dee 
grands  jurés  a  rapporter  un  true  bill 

2o.  Qu'un  Grand  Jury  ne  serait  pM 
jastiflable  a  rapporter  un  true  hUl^  sans 
avoir  par  devant  lui  le  libelle. 

3o*  Qu'une  application  pour  une  infor- 
mation criminelle  pour  libelle  sera  rejetée, 
si  le  libelle  n'est  produit  avec  l'affidavit 
produit  au  soutien  de  telle  application. 


Judgment  rendered  the  27th.  July,  1868. 


The  applicant  in  this  case,  being  a  barrister  in  and  for 
Lower  Canada,  and  residing  in  this  District,  moved  for 
leave  to  fyle  a  criminal  information  against  J.  H.  Willan  for 
libel,  charging  the  said  Willan  with  having,  in  the  month 
of  March,  1858,  at  Quebec,  composed,  written,  printed  and 
published,  and  for  having  caused  to  be  printed  and  pu- 
blished, a  false,  scandalous  and   malicious  libel,  of  and 
concerning  the  applicant,  in  the  form  of  a  printed  paper, 
«ommonly  called  a  "  Broad-leaf,"  unless  cause  shewn,  upon 
any  day  the  Court  should  direct.     The  motion  was  sup- 
ported by  two  affidavits  ; — one  by  the  applicant,  in  which 
the  libellous  passages  were  set  forth,  and  severally  denied 
and    sworn   to  be   false,  scandalous   and  malicious  ;  the 
other,  was  made  by  one   W.   A.  Kirk,  in  which  it  was 
sworn,  that  deponent  wns  well  acquainted  with  Willan's 
band  writing,  and  that  the  address  and  superscription  on 
9onie  copies  of  the  printed  libel  conplained  of,  which  de- 
ponent had  seen,  were  written  by  Willan  ;  and  that  from 
certain  allusions  in  the  libel,  affecting  deponent,  in  con- 
nexion with  the  applicant,  it  could  only  have  come  from  the 


354 

said  Willan  and  another  person  {not  named)  closely  con- 
nected with  him  ;  and  that  from  circumstances  to  the 
knowledge  of  deponent,  he  was  convinced  that  whether 
with  or  without  the  aid  of  another  person,  the  said  Willan 
had  composed  and  caused  to  be  composed,  printed  and 
published,  the  libel  complained  of,  • 

The  applicant  contended,  that  he  lyas  entitled  to  a  rule 
for  a  criminal  information,  upon  the  grounds  disclosed  in 
the  two  aiiidavits  filed  with   his  motion,  that  in  England 
applications  of  this  nature  were  of  frequent  occurrence,  and 
readily  granted  by  the  Courts  when  the  affidavits  disclosed 
a  libel  of  a  sufficiently  scandalous  and  malicious  nature, 
to  justify  the  Courts  in  interfering  ;  that  in  the  present  case 
the  libel  complained  of,  as  appeared  by  his  affidavit  filed, 
was  of  the  most  scandalous  and  injurious  nature,  and   that 
he  was  therefore  entitled  to  relief  by  way  of  criminal  infor- 
mation ;  that  in  this  country,   it  was  true,  there  was  no 
officer  entitled,  "  Master  of  the  Crown,"  such  as  existed 
and  through  whom  proceedings  of  this  nature  passed  in 
England,  but  that  the  criminal  law  of  England  having  been 
introduced  into,  and  being  in  force  in  this  country,  the  offi- 
ces necessary  for  its  due  execution  followed  with  it;  and 
therefore,  although  there  was  no  office  of  that  particular 
name  in  existence  here,  there  were  anologous  offices,  pos- 
sessing, in  contemplation  of  law,  the  same  functions,  and 
that  it  was  therefore   in  the  power  of  the  court  to  declare 
which  particular  office  in  connexion  with  the  administration 
of  criminal  law  in  this  country,  possessed  and  could  legally 
exercise   the  powers   and   duties  of  the   "  Master   of  the 
Crown  "    as  exercised  in  England.     That  an  additional 
reason  why  he  was  entitled  to  the  granting  of  the  present 
application  was,  that  from  the  circumstances  of  the  accused, 
he,  the  applicant,  would  not  be  able  to  recover  any  thing, 
even  though  he  had  a  judgment  in  his  favor,  by  a  civil  ac- 
tion ;  and  that  the  present  course  was  consequently  the  only 
one  by  which  he  could  hope  to  obtain  any  relief  in  the  pre- 
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mises,  and  protect  himself  in  futuie  from  a  repetition  of  a 
similar  injury. 

Caron,  Justice. — The  Court  is  of  opinion  that  the  appli- 
cation cannot  be  entertained,  inasmuch  as  the  aoplicant 
has  omitted  to  file  with  the  aflSdavils  upon  which  the  appli- 
cation is  founded,  the  libel  complained  of.  It  will  be  found 
in  all  the  authorities  upon  the  subject,  and  in  the  form  of 
afiidavit  given  in  Chitty's  Crim.  Law.  vol.  4,  it  will  be 
seen,  that  the  libel  complained  of  must  be  filed  with,  and  is 
always  annexed  to  the  affidavit  upon  which  the  application 
for  a  criminal  information  is  based,  so  that  the  Court  may 
be  in  a  position  to  judge  of  the  merits  of  the  whole  produc- 
tion complained  of.  It  may  be,  that  when  extracts  are 
taken  disjointedly  and  separately  from  a  written  document, 
that  these  extracts  may  convey  quite  a  difierent  idea,  than 
a  perusal  of  the  whole  document  connectedly  would  war- 
rant, and  therefore  the  Court  cannot  in  the  present  case,  in 
the  absence  of  the  alleged  libel,  grant  the  application  now 
made.  In  applications  of  this  nature  the  Court  is  placed  in 
the  position  of  a  grand  jury,  as  by  this  mean,  a  reference  to 
a  grand  jury  is  avoided,  and  therefore  it  is  necessary  that 
the  Court  should  be  placed  in  possession  of  all  the  informa- 
tion w'hich  it  would  be  necessary  to  lay  before  a  grand  jury 
to  warrant  them  in  finding  a  true  bill.  Now  no  grand  jury 
would  be  justified  in  finding  a  true  Bill  for  libel,  unless  the 
libel  complained  of  were  laid  before  them  ;  for  these  reasons 
therefore  the  present  application  must  be  rejected. 

There  are  other  points  of  interest  raised  by  the  present 
application,  but  as  it  must  be  rejected  for  the  reasons  above 
stated,  I  think  it  unnecessary  to  advert  to  them. 

Application  rejected. 

The  applicant  made  and  supported  the  motion  himself. 
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BANC  DE  LA  REINE, }    DISTRICT  DE  QUEBEC. 
En  Appel,  \  ^ 

Présents: — Sir   L.    H.   LaFontaine,    Bart.   Jnge-en-Chef^ 
Aylwin,  Dutal  et  Caron,  Juges. 

Blais,. Appelant 

et 
SiMONEAu  et  vx.^  **•••• Intimés. 


Jugé  :— Qu'il  n'y  a  pas  Uea  à  l'Mtion 
négatoire,  quoique  l^héritage  en  faveur 
duquel  une  servitude  de  coupe  de  bots  a 
été  créée,  nit  été  aggrandi,  s'il  n'appert 
que  la  servitude  soit,  en  conséquence,  de- 
venue plus  onéreuse. 


Held  :— That  the  action  negaioire  wHï 
not  lie  notwithstauding  that  the  realty  in 
favor  of  which  the  service  of  a  coupe  <U 
bcU  was  created  has  been  enlarged,  if  it 
be  not  made  to  appear  such  service  has, 
in  oonsequenoe,  become  more  oserons. 


Jugement  rendu  le  12  juin,  1858. 

L'appel  était  interjeté  d'un  jugement  prononcé  par  la 
Cour  Supérieure  à  QuébecleâO  novembre,  1857,  renvoyant 
une  action  négatoire  portée  par  l'appelant  contre  les  intimés. 
Les  faits  qui  donnèrent  origine  à  Taction  sont  ceux-ci  :  Feu 
Jobeph  Marc  Biais  épousa  Marie  Marguerite  Bélanger  dan» 
le  cours  du  mois  de  janvier,  1818.  Par  leur  contrat  de  ma- 
riage, passé  pardevant  maître  Letourneau  et  confrère,  no- 
taires, il  fut  convenu  qu'il  y  aurait  communauté  de  bien» 
entre  eux,  même  dans  leurs  propres,  qu'ils  ameublirent, 
pour  les  faire  entrer  dans  la  communauté.  Louis  Biais  et 
son  épouse  intervinrent  au  dit  acte,  et  firent  donation  au  dit 
Joseph  Marc  Biais,  leur  fils,  de  deux  terres,  situées  dans 
la  paroisse  de  St.  Pierre,  Rivière  du  Sud,  ayant,  l'une 
deux  arpents  et  une  perche  de  front,  sur  trente  sept  arpents 
de  profondeur,  avec  toutes  les  bâtises  dessu»  construites, 
Tautre  n'^ayant  que  six  perches  de  front  sur  la  dite  profon- 
deur  de  trente  sept  arpents.  Le  dit  Louis  Biais  et  sa  dite 
épouse  donnèrent  de  plus  par  cet  acte  à  leur  dit  fils,  ce 
acceptant  pour  lui,  ses  hoirs  et  ayants  cause,  à  l'avenir,  le 
droit  de  prendre  du  bois  de  chauffage,  charpente  et  autres 
quelconques  pour  son  usage  et  le  besoin  des  terres  sus* 
données,  sur  les  terres  à  bois  d'eux  dits  donateurs,  situées 
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en  la  dite  paroisse  de  St.  Pierre^  Les  deux  terres  ainsi 
données  au  dit  Joseph  Biais  étaient  séparées  dans  toute 
leur  profondeur,  par  une  lisière  de  terre  appartenant  alors 
à  un  nommé  Campbell.  Le  16  janvier,  1821,  le  dit  Louis 
Biais  et  sa  dite  épouse  donnèrent  à  l'appelant,  aussi  leur 
fils,  une  terre  dans  la  dite  paroisse,  et  de  plus  les  deux 
terres  à  bois,  sur  lesquelles  ils  avaient  créé  en  faveur  du 
dit  Joseph  Marc  Biais,  la  servitude  de  coupe  de  bois,  ^'  avec 
*^  la  réserve  du  droit  pour  le  dit  Joseph  Marc  Biais,  ses 
'^  hoirs  et  ayants  cause  sur  ces  terres,  suivant,  conformé- 
"  ment,  et  aux  charges  portées  et  convenues  en  le  dit  con- 
'^  trat  de  mariage  du  dit  Joseph  Marc  Biais."  Le  22  février, 
1822,  le  dit  Joseph  Marc  Biais  acquit  la  lisière  de  trois 
perches  de  terre,  qui  séparait  les  dites  deux  terres  que  ses 
père  et  mère  lui  avaient  données  par  son  dit  contrat  de 
mariage*  Le  dit  Joseph  Marc  Biais  mourût  en  1827,  et  sa 
veuve  épousa  l'intimé  le  14  janvier,  1833. 

La  déclaration  de  l'appelant,  après  avoir  allégué  les  faits 
susmentionnés,  alléguait  ensuite  que  les  intimés  Augustin 
Simoneau  et  Marguerite  Bélanger  son  épouse,  comme  re- 
présentant le  dit  Joseph  Marc  Biais,  ne  se  contentaient  pas 
de  prendre  du  bois  sur  les  deux  terres  tenues  à  cette  servi- 
tude pour  l'usage  et  le  besoin  des  deux  terres  sus-mentîon- 
nées,  mais  en  avaient  pris  et  prenaient  encore  pour  les  besoins 
d'une  autre  terre,  à  l'entretien  et  aux  besoins  de  laquelle 
les  deux  immeubles  en  question  n'étaient  pas  tenus  en 
vertu  des  actes  ci-dessus  cités  ni  d'aucun  autre  acte,  savoir, 
**  une  terre  de  trois  perches  de  front  sur  trente  sept  arpents 
et  demi  de  profondeur,  etc.,  etc.,  et  que  depuis  plusieurs 
années,  malgré  les  défenses  de  l'appelant,  les  intimés  avaient 
continué  de  prendre  du  bois  sur  les  deux  terres  en  question 
pour  clôturer  et  bâtir  cette  autre  tene  des  intimés,  et 
que  de  fait  les  intimés  réclamaient  sur  les  dites  terres  de 
rappelant  le  droit  d'une  coupe  de  bois.  Les  conclusions 
de  la  déclaration  demandaient  que  les  deux  terres  de  l'ap- 
pelant seraient  déclarées  franches  et  exemptes  de  cette 
servitude. 
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Les  intimés  plaidèrent  que,  bien  qu'ils  eussent  droit  de 
prendre  du  bois  sur  les  dites  deux  terres  de  rappelant  pour 
leur  usagCy  et  pour  le  besoin  des  terres  données  au  dit  feu 
Joseph  Marc  Biais,  ils  n'avaient  jamais  prétendu,  ni  ne 
prétendaient  avoir  droit  de  prendre  du  bois  sur  les  dites 
terres  de  l'appelant,  pour  les  dites  trois  perches  de  terre, 
et  qu'ils  n'en  avaient  jamais  pris  ;  que  l'acquisition  des 
dites  trois  perches  de  terre,  faite  par  le  dit  Joseph  Marc 
Biais,  loin  d'augmenter  la  dite  servitude  de  coupe  de  bois, 
l'avait  au  contraire  diminuée,  puisqu'en  devenant  proprié- 
taire de  cette  lisière  de  terre,  il  avait  cessé  d'être  obligé  de 
faire  sa  part  de  clôtures  de  ligne  di'celle,  de  chaque  côté 
dans  toute  la  profondeur  de  trente  sept  arpents,  et  que  de 
fait  les  dites  clôtures  de  ligne  n'existaient  plus  ;  qu'eux  les 
intimés  avaient  bâti  une  maison,  il  est  vrai,  mais  que  le  bois 
avec  lequel  elle  avait  été  construite,  avait  été  préparé  dès 
avant  la  mort  du  dit  feu  Joseph  Marc  Biais,  puisque  ce  bois 
avait  été  vendu,  et  acheté  par  sa  veuve,  lors  de  son  inventaire  ; 
et  qu'au  lieu  de  prendre  sur  les  dites  deux  terres  de  l'appe- 
lant tout  le  bois  dont  ils  avaient  eu  besoin  pour  leur  usage, 
ils  en  avaient  acheté  de  l'agent  des  tenes  de  la  couionne, 
et  d'autres  personnes,  presque  tous  les  ans,  plus  qu'il  n'en 
aurait  fallu  pour  le  besoin  de  ces  dites  trois  perches  ;  que  la 
maison  et  la  grange,  que  l'appelant  alléguait  avoir  été  der- 
nièrement construites  sur  les  dites  trois  perches,  étaient  les 
mêmes  bâtiments  existant  depuis  plus  de  vingt  ans,  et  qui 
avaient  été  seulement  déplacés. 

La  preuve  produite  dans  la  cause  était  contradictoire.  De 
la  part  du  demandeur  il  était  prouvé  ;  Que  les  intimés  avaient 
coupé  sur  les  deux  terres  de  l'appelant,  pour  l'usage  de  leur 
terre  de  trois  perches,  du  bois  de  chauffage,  des  pieux, 
et  du  bois  de  construction  ;  qu'il  y  avait  environ  trois  ans, 
les  intimés,  qui  avaient  une  maison  et  une  grange  sur 
leurs  autres  terres,  avaient  défait  cette  maison  et  cette 
grange  et  les  avaient  rebâties  sur  les  trois  perches  en  ques- 
tion.  Il  n'avait  fallu  que  peu  de  bois  neuf  pour  rebâtir  cette 
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maison,  et  il  avait  été  pris  sur  les  deux  terres  de  l'appe- 
lant, et  quant  à  la  grange,  il  avait  fallu  presque  tout  du 
bois  neuf  pour  la  refaire,  et  ce  bois  avait  été  pris  sur  les 
deux  terres  de  l'appelant;  qu'il  y  avait  un  autre  indi- 
vidu qui  occupait  une  partie  des  immeubles  ayant  droit 
à  la  coupe  de  bois  réservé  à  Joseph  Marc  Biais,  savoir 
son  fils  Gaspard  Biais  ;  qu'il  y  avait  deux  maisons  et  deux 
granges,  dont  une  maison  et  grange  sur  les  autres  terres  des 
intimés,  et  une  maison  et  grange  sur  la  terre  de  trois  per- 
ches en  question  ;  que  des  pieux  pris  par  les  intimés  sur  les 
deux  terres  de  l'appelant  avaient  été  employés  par  les  inti- 
més sur  les  trois  perches. 

De  la  part  des  défendeurs  il  était  établi  que  l'acquisition 
des  dites  trois  perches  de  terre  par  le  dit  Joseph  Marc  Biais, 
au  lieu  de  rendre  la  coupe  de  bois  plus  onéreuse  à  l'appe- 
lant, l'avait  diminuée  ;  que  les  intimés  achetaient  du  bois 
depuis  longtemps  pour  la  clôture  de  leurs  terres,  et  pour  les 
réparations  de  leurs  maisons  et  granges,  et  même  plus 
qu'il  n'en  aurait  fallu  pour  le  besoin  des  dites  trois  perches  ; 
que,  de  plus,  l'appelant  avait  à-peu-près  ruiné  les  dites 
deux  terres  à  bois  ;  qu'il  avait  vendu  huit  à  neuf  cents  bil- 
lots d'épinette  à  un  seul  individu  ;  que  pour  dix  chelings 
il  avait  vendu  assez  de  bois  à  un  habitant  de  l'endroit  pour 
le  chauffage  de  sa  maison  pendant  deux  ans,  et  ce  dans  le 
but  de  priver  les  intimés  de  leur  dite  coupe  de  bois. 

Taschereau,  pour  l'appelant,  maintenait  que  le  jugement 
de  la  Cour  Inférieure  était  erroné,  parceque  les  intimés  pré- 
tendaient justifier  leurs  actes,  en  disant  que  la  grange  et  la 
maison  qui  se  trouvent  depuis  quatre  à  cinq  ans  sur  les 
trois  perches  n'y  avaient  été  bâties  que  comme  remplaçant 
la  maison  et  la  grange  qui  existaient  auparavant  sur  leurs 
autres  terres  ;  mais  l'appelant  soumettait  humblement 
qu'une  servitude  ne  pouvait  être  étendue  au  delà  des  bornes 
piescrites  par  le  titre,  et  que  la  prétention  des  intimés  était 
sans  nul  fondement 
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Bossé,  pour  les  intimés,  alléguait  que  le  jugement  de  la 
Cour  Inférieure  devrait  être  confirmé,  parceque  suivant  les 
termes  des  deux  actes  de  donation  sus-mentionnés  les  inti- 
més avaient  droit  de  couper  du  bois  sur  les  deux  terres  en 
question,  non  pas  seulement  pour  le  besoin  des  terres  sus- 
données  à  feu  Joseph  Marc  Biais,  mais  qu'ils  avaient  en- 
core le  droit  d'en  couper  pour  leur  propre  usage,  et  que 
c'était  sur  cette  interprétation  des  dits  actes  que  la  Cour 
Inférieure  avait  fondé  son  jugement,  et  qu'en  conséquence 
il  devrait  être  confirmé. 

Sir  L.  H.  Lafontaine,  Juge-en-Chef. — La  Cour  est  d'o- 
pinion que  le  jugement  de  la  Cour  Inférieure  est  correct  el 
doit  être  confirmé.  Il  y  a  preuve  que  la  servitude  n'a  pas  été 
rendue  plus  onéreuse  depuis  l'acquisition  de  la  terre  de 
trois  perches  dont  il  est  question  en  cette  cause. 

Jugement  confirmé. 

Taschsr£au  et  Dutal,  pour  l'appelant. 

Bossé  et  Caron,  pour  les  intimés. 


QUEEN'S  BENCH, 
Appsai.  Sidjb. 
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DISTRICT  OF  QUEBEC. 


Before: — Sir    L.  H.  Lafontaine,    Bart.,    Chief  Justice, 
Atlwin,  Duval  and  Caron,  Justices. 

Hall, Appellant. 

and 
Dubois  et  al Respondents. 


Held  :— That  a  party  who  eontraots  to 
pay  a  ground  rent  for  ever  à  perpétuité 
depriyes  himaelf  of  the  power  of  making 
a  déguerpissenuTit. 

2o.  That  the  itipnlatton,  "  de  payer  la 
rente  àtoujourê  et  à  perpétitUé^**  is  equi- 
valent to  the  obligation,  "  de  jourmr  et 
faire  valoir" 


Jugé:— Qu'il  n'est  pas  loisible  à  un 
preneur  &  bail  à  rente  foncière  non  rache- 
table,  de  se  libérer  du  paiement  de  cett« 
rente  en  déguerpissant  l'immeuble. 

2o.  Que  la  stipulation  de  payer  la  renta 
à  totgours  et  A  perpétuité  équivaut  &  l'o- 
bligation de  fournir  et  faire  valoir. 


Judgment  rendered  the  12th.  June,  1858. 

The  respondents  instituted  their  action  in  the  Court  below, 
for  the  recovery  of  jE57,  being  for  one  year's  ground  rent,  in 
virtue  of  a  deed  bearing  date  at  Quebec  the  7th.  March,  1854, 
by  which  they  transferred  to  the  appellant,  à  titre  de  bail  à 
rente  foncière^  a  certain  piece  of  land,  in  consideration  of 
an  annual  rente  foncière  perpétuelle  et  non  r achetable  of  £57, 
payable  annually  on  the  1st  September.  The  appellant 
pleaded,  that  before  the  entry  of  the  action,  he  had  tendered 
the  respondents,  under  notarial  protest,  the  sum  of  £89  10  11 
to  wit,  the  £57  0  0  demanded  by  the  action  for  the  yeaf  s 
rent  due  on  the  1st.  September,  1857,  also  £14  6  0  for  the 
then  current  quarter's  rent,  and  also  £14  5  0  for  another 
quarter  in  advance,  together  with  £3  15  11  for  the  dostsof 
the  action  before  entry,  at  the  same  time  offering  to  aban- 
don {dégîierpir)  the  lot  of  land  in  question  to  the  respon- 
dents, in  order  to  liberate  himself  from  the  obligation  to  pay 
any  further  or  future  rent;  that  the  above  tender  was  made 
subject  to  respondent's  acceptance  of  the  déguerpissement 
thereby  offered  and  made  ;  that  the  respondents  refused  the 
tender  thus  made  ;  the  plea  reiterated  the  tender,  and  with 
ihe  plea  the  appellant  deposited  the  sum  of  money  tendered 
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in  Court,  and  filed  an  acte  de  déguerpissemeni.  The  appel- 
lant also  filed  an  incidental  cross  demand  by  which  he 
prayed  the  acte  de  déguerpissement  might  be  declared  good 
and  valid,  and  the  respondents  bound  to  accept  the  same, 
together  with  the  above  tender,  and  that  he  the  appellant 
should  be  liberated  and  discharged  from  all  future  payment 
of  the  rent.  » 

The  respondents  by  replication  to  the  plea,  and  by  pe- 
remptory exception  to  the  cross  demand,  alleged  that  the 
appellant  could  not  liberate  himself  from  the  payment  of  the 
annual  rent,  nor  abandon  (déguerpir)  the  land  in  question, 
because  he  had  contracted  de  clore  à  ses  seuls  frais  et  dépens^ 
le  terrain  par  lui  pris  à  bail^  et  d^entrttenir  ensuite  les  dites 
clôtures  en  bon  ordre^  à  ses  seuls  frais^  à  perpétuité  et  sans 
aucun  recours  ni  indemnité  contre  les  demandeurs  {intimés)^ 
leurs  héritiers  et  ayans  cause^  qui  en  furent  déchargés  par  le 
dit  acte.  Que  de  plus  Vappelant  s'hélait  obligé  par  le  dit  bail 
de  payer  aux  dits  demandeurs^  leurs  héritiers  ou  ayans  cause^ 
à  perpétuité,  en  leur  demeure^  la  dite  rente  de  £67  courant^ 
perpétuelle  et  non  rachetable. 

The  appellant  filed  demurrers  to  both  these  pleas,  which 
demurrers  were  dismissed  by  the  judgment  of  the  Court 
below,  and  final  judgment  was  rendered  against  the  appel- 
lant, defendant  in  the  court  below,  for  the  sum  demanded 
and  costs,  and  the  incidental  demand  was  dismissed.  (1) 

From  these  judgments  the  present  appeal  was  instituted. 

For  the. appellant  it  was  contended,  that  the  undertaking 
to  pay  an  annual  rent  of  this  nature  à  perpétuité,  did  not 
imply  a  personal  obligation  on  the  part  of  the  preneur  à 
rente,  tolaly  apart  and  distinct  from  the  possession  of  the 
property  ceded,  and  did  not  constitute  a  bar  to  the  right  to 
abandon  {déguerpir)  ;  that  although  there  was  a  conside- 
rable difference  of  opinion  among  the  most  eminent  autho- 

(1)  7.  L.  C.  Rpts.  479,  DuboiB  ▼■.  Hall  uid  Hall  ts.  Dabols. 
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rities  upon  this  point,  yet  that  the  weight  of  authority,  and 
the  letter  as  well  as  the  spirit  of  the  109th.  article  of  the 
Custom  of  Paris  were  opposed  to  such  an  interpretation  ; 
that  the  clause  of  that  article,  "  Jaçoît  que  par  lettres,  eût 
"  promis  payer  la  dite  rente,  et  obligé  tous  ses  biens  ;  et 
s'entend  telle  promesse  tant  quHl  est  propriétaire^'^  evidently 
referred  to  an  undertaking  such  as  that  in  question  in  the 
present  case  ;  that  had  the  promise  contemplated  by  the  ar- 
ticle been  to  pay  temporarily,  or  only  while  in  possession, 
the  explanatory  promise,  "  s'entend  telle  promesse  tant 
qu'il  est  propriétaire,"  would  have  been  unnecessary  ;  that 
the  present  case  did  not  fall  within  either  of  the  exceptions 
mentioned  in  the  article  ;  that  it  was  not  pretended  that  the 
appellant  undertook  to  make  any  improvement  on  the  land 
in  question,  which  he  had  neglected  to  perform  ;  and  that 
it  was  evident  from  the  terms  of  the  deed  that  it  was  not 
included  in  the  second  exception;  that  the  obligation  on  the 
part  of  the  appellant  only  existed  so  long  as  he  remained  in 
possession  of  the  property  ;  that  whenever  therefore  he 
wanted  to  relieve  himself  from  the  future  payment  of  the 
rent,  he  could  do  so  by  abandoning  the  land  to  the  respon- 
dents ;  that  if  the  respondents  had  been  desirous  of  exclu- 
ding the  appellant  from  exercising  the  right  of  déguerpisse" 
fhent^  they  should  have  caused  a  clearly  expressed  clause 
to  this  effect  to  be  inserted  in  the  deed  of  transfer  ;  that  not 
having  done  so,  they  must  abide  by  the  consequences  of 
their  own  omission. 

On  behalf  of  the  respondents  it  was  urged,  that  the  ap- 
pellant could  not  liberate  himself  from  the  payment  of  the 
rent  whenever  he  thought  proper  by  offering  to  abandon  the 
land,  that  he  had  contracted  to  pay  the  rent  à  perpétuité^ 
and  to  keep  the  land  fenced  and  in  good  order,  free  of  all  ex- 
pense to  the  respondents  à  perpétuité;  and  this  was  equi- 
valent to  the  clause  de  fournir  et  faire  valoir;  and  that  the 
judgment  of  the  inferior  court  was  correct  and  in  accordance 
with  the  spirit  and  terms  of  the  law  in  this  respect,  and 
ought  to  be  maintained. 
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Sir  L.  H.  LAroMTAmE,  Bart.,  Chief  Justice  : — ^The  point 
involved  in  this  case  has  already  been  decided  by  this  Court 
as  well  as  by  the  court  below.  The  appellant  contracted 
to  pay  the  rent  à  perpétuiiéy  and  this  is  equivalent  to  the 
clause  de  fournir  ef- faire  valoir. 

The  several  judgments  of  the  court  below  are  therefore 
confirmed. 

Ross  and  Borlasx,  for  appellant. 

Bossé  and  Caron,  for  respondents. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Meredith,  Justice. 

(  Robertson, Plaintiff. 

No.  364.  ]  vs. 

(  Jones, Defendant. 


Held  :-~Tfaat  in  »  eontrsct  in  the  n&- 
tare  of  a  remUe^  the  consideration  need 
not  be  expressed  ;  and  that  with  respect 
to  snch  contracts  the  formalities  required 
by  law  in  relation  to  donations  are  not 
neoessaiy,  à  peine  de  nullité. 


Jugé  :— Que  dans  nn  contrat,  contenant 
«ne  espèce  de  remise,  il  n'est  pas  nécee- 
saire  que  la  oonsidé ration  soit  exprimée  ; 
et  que  par  rapport  à  tel  contrat  lei  for- 
malités de  droit  onant  aoz  donations  ne 
sont  pas  obligatoiras  à  peine  de  iinliité. 


Judgment  rendered  the  7th.  May,  1858. 

The  action  was  in  assumpsit  for  £400.  Plea,  that  the 
plaintiif  agreed  with  the  defendant  not  to  exact  payment 
during  the  defendant's  lifetime,  and  witli  which  plea  the 
following  memorandum,  in  writing  signed  by  the  plaintiff, 
was  filed  : — 

Bradore,  13th.  September,  1855. 

**  Ï,  the  undersigned,  Samuel  Robertson,  do  give  Ran- 
*^  dall  Jones  his  time  to  liquidate  his  debt  to  me,  for  four 
^^  hundred  pounds,  but  after  his  death,  the  said  Samuel 
^  Robertson  will  not  be  any  way  liable,  and  will  do  as  he 
*  pleases." 


(Signed)        SAMUEL  ROBERTSON. 
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To  this  plea  the  plaintiff  demurred  on  the  ground  that  no 
consideration  was  alleged  for  such  promise  and  agreement  ; 
that  the  plea  merely  shewed  a  nudum  pactum  as  a  defense 
to  the  action,  a  mere  pollicitation,  and  no  binding  contract 
on  the  part  of  the  plaintiff  to  grant  the  delay  above  men- 
tioned. The  plaintiff  also  filed  a  special  answer  to  the  plea 
alleging  the  same  ground  of  objection  ;  and,  upon  this 
latter  issue,  judgment  was  pronounced. 

Meredith,  Justice  : — On  the  part  of  the  plaintiff  in  this 
cause  it  is  contended,  that  inasmuch  as  no  consideration 
has  been  alleged  by  the  defendant  for  the  agreement  of  the 
plaintiff  not  to  press  payment  during  the  life  lime  of  the  de- 
fendant, that  therefore  such  agreement  is  not  binding  on  the 
plaintiff  :  this  pretension  would,  it  seems,  according  to  the 
law  of  England^  hold  good  with  respect  to  a  simple  contract 
such  as  that  pleaded  by  the  defendant. 

Addison  says,  in  effect,  "  a  promise  by  a  creditor  to  ac- 
"  cept  less  than  the  full  amount  of  an  ascertained  debt,  or 
to  give  iiTnefor  the  payment  thereof y'*  is  a  nudum  pactum^  if 
no  consideration  be  expressed.  (1)  But,  according  to  the 
law  ef  England,  it  would  be  otherwise  if  the  agreements  to 
give  delay  were  under  seal  ;  for  the  rule  with  respect  to 
such  agreements  is  ^'  that  where  the  contract  is  by  deed,  the 
^^  cause  or  consideiatioa  is  not  enquirable,  nor  is  it  to  be 
"  weighed,  but  the  party  ought  only  to  answer  the  deed, 
^  and  if  be  confesses  it  to  be  his  deed,  he  shall  be  bound."  (2) 
Our  law  does  not  make  any  such  distinction  between 
contracta  under  seal  and  those  not  under  seal  ;  and  without 
expressing  any  opinion  as  to  the  English  doctrine  of  estop- 
pel with  respect  to  deed»  under  seal,  or  as  to  the  rule  of 
the  same  law  as  to  deeds  not  under  seal,  I  may  observe 
.  that  it  would  seem  to  me  most  unreasonable  to  allow  a 
plaintiff  in  a  case  such  as  the  present  to  come  into  Court, 
and  ask  the  judges  to  aid  him  in  violating  a  promise  which, 
so  far  as  we  can  see,  was  deliberately  made. 

(1)  ÂddUon  OB  oontnotf,  p.  19. 

(2)  do  do         p.  1. 
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The  plaintiff  in  the  present  case  must  admit  that  he  pro- 
mised not  to  exact  the  debt  in  question  during  the  life  time 
of  the  defendant,  and  yet,  now,  without  assigning  any  jus- 
tification for  the  course  he  wishes  to  pursue,  he  asks  the 
Court  to  give  its  sanction  to  the  violation  of  the  assurance 
thus  given  by  him  to  the  defendant,  and  here  it  may  be 
observed  that  there  is,  as  to  the  point  under  consideration* 
an  important  difference  between  a  promise  to  pay,  and  a 
promise  not  to  exact  payment. 

There  may  be  a  failure  to  observe  a  promise  of  the  first 
kind  without  any  bad  faith  ;  for  instance  where  by  an  inevi- 
table calamity  a  debtor  is  deprived  of  the  means  of  paying 
his  creditors  ;  but,  as  a  general  rule,  there  cannot,  without 
bad  faith,  be  a  violation  of  a  promise  of  the  secoad  kind, 
that  is  to  say,  of  a  promise  not  to  exact  a  debt. 

It  is  also  to  be  observed  that  although  an  obligation 
cannot  exist  without  a  "  cause  honnête  et  légitime,"  (I  use 
the  French  word  "  cause  "  because  the  English  word  *^  con- 
sideration "  does  not  convey  exactly  the  same  idea,)  yet 
it  does  not  follow  that  the  "  cause  "  or  consideration  of  an 
obligation  must  be  expressed  à  peine  de  nullité. 

TouUier  says  :  ^^  Les  opinions  des  auteurs  français 
"  avaient  été  partagées  sur  cette  question,  que  les  tribu- 
^^  naux  ne  décidaient  pas  toujours  de  la  même  manière. 
^^  Cependant,  la  jurisprudence  paraissait  se  fixer  à  Popinion 
^^  de  ceux  qui  pensent  que  le  défaut  de  Pexpression  dé  la 
^^  cause  ne  rend  pas  l'obligation  nulle,  et  qu'on  doit  tou- 
^^  jours  sous-entendre  une  cause  juste  et  sufiisante  lorsque 
"  le  contraire  n'est  pas  prouvé."  There  is  also,  it  appears 
to  me,  much  sound  sense  on  the  following  remarks  of  M. 
Mayrard  made  in  a  work  written  as  far  back  as  1574.  ^^  La 
^^  jurisprudence  des  arrêts  n'a  pas  voulu  adopter  les  subti- 
^^  lités  du  droit  romain.  Dès  qu^me  obligation  est  con- 
*^  sentie  par  un  majeur,  on  la  déclare  valable,  quoique  la 
*^  cause  de  l'obligation  ne  paraisse  pas  ;  parcequ^en  efiet, 
"  on  ne  peut  pas  présumer  qu'un  majeur  s'oblige  saùs  rai- 
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^  son  ni  prétexte  au  paiement  d'une  certaine  somme  ;  et 
**  si  la  cause  de  l'obligation  ne  se  trouve  pas  exprimée, 
**  c'est  sans  doute  parceque  les  parties  avaient  des  raisons 
"  particulières  pour  la  taire."  (1)  M,  Pavocat  général  Lus- 
sier  observed  before  the  Parlement  de  Paris,  the  29th.  July, 
1706  :  "  Par  notre  usage  tout  homme  qui  a  signé  une  pro- 
"  messe  volontairement  sine  meiu  et  sine  dolo  est  lié  nalu- 
"  Tellement  et  civilement,  et  est  astreint  par  sa  signature  à 
"  re.mplir  son  obligation  indépendamment  du  défaut  d'ex- 
"  pression  de  la  cause."  (2). 

Several  arrêts  are  collected  by  Merlin  in  support  of  this 
view,  and  also  several,  it  must  be  admitted,  which  tend 
to  support'  a  contrary  opinion,  but,  upon  the  whole,  the 
opinion  of  Toullier  seems  to  be  justified  ;  that  the  weight 
of  authority  is  in  favor  of  the  doctrine  that  the  failure  to 
express  the  consideration,  "  caw^e,"  of  an  obligation  does 
not  annul  it. 

I  may  add  that,  were  we  to  adept  a  contrary  doctrine,  we 
would  have  to  extend  it  to  authentic  instruments,  such  as 
notarial  deeds,  and  thus  we  would  have  to  carry  the  rule 
in  question  to  a  much  greater  length  than  it  is  carried  even 
by  the  law  of  England  ;  for,  by  that  law,  no  consideration 
beyond  the  mere  will  of  the  executing  party,  is  necessary 
to  give  validity  to  a  deed  under  seal.  I  do  not  deem  it  ne- 
cessary, however,  to  dwell  any  longer  on  this  point,  nor  do 
I  intend  to  enter  into  any  discussion  as  to  the  nature  of  the 
consideration,  cavse^  which,  according  to  our  law  is  neces- 
sary to  support  contracts  in  general,  because,  as  to  the  par- 
ticular contract  before  us,  it  being  a  contrât  de  bienfaisance^ 
the  rule  is  plain  that  the  desire  to  exercise  an  act  of  libera- 
lity is,  itself,  a  sufficient  consideration. — Toullier  says  : 
^^  Dans  les  contrats  de  bienfaisance  la  cause  de  Tobligation 
*^  est  la  volonté  de  faire  du  bien  à  la  personne  à  qui  je 
"  donne  ou  envers  qui  je  m'oblige  ;  stat  pro  ratione  volun- 


(1)  Merlin,  Qnestions  da  droit,  ybo.  Csnse  des  obligfttioDfl,  p.  246,  %  1. 

(2)  Merlin,  Qaeationa  de  Droit,  p.  245,  §  1. 
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"  ^ûw,"  (1)  and  Marcadé  (2)  says  :  "  Si  cette  obligation 
^'  unique  est  prise  gratuitement,  sa  cause  est  dans  le  désir 
"  d'une  partie  de  rendre  service  à  l'autre. 

It  may,  however,  be  said  that  if  the  agreement  in  ques- 
tion be  viewed  in  this  light,  it  is,  in  effect,  a  donation,  and 
not  being  clothed  with  the  formalities  required  by  law  for 
the  validity  of  donations  it  is  null. 

The  answer  to  this  objection  is  ;  that  the  instrument  in 
question  contains,  in  effect,  a  remise  ;  for  although  it  does 
not  discharge  the  debt  itself,  it  discharges  the  right  to  exact 
it  during  a  certain  time,  and  the  formalities  required  with 
respect  to  donations  are  not  required  with  respect  to  remises. 
Toullier  says  :  "  La  remise  a  toujours  été  tellement  favo- 
**  risée  que,  quoiqu'elle  soit  une  véritable  donation  lors- 
"  qu'elle  est  gratuite,  on  n'a  jamais,  pour  sa  validité, 
"  exigé  aucune  espèce  de  formalités  ;  elle  peut  être  faite 
"  par  une  simple  lettre  missive  comme  l'a  jugé  un  arrêt  du 
"  8  février,  1629,  rapporté  par  Bardet"  and  in  a  note,  the 
author  adds,  *'  Cet  arrêt  jugea  sur  les  conclusions  de  M. 
*'^  l'avocat  général  Bignon  qu'une  libération  ou  donation 
"  par  lettre  missive  du  créancier  au  débiteur  d'une  somme 
^^  de  8000  francs,  était  valable  quoiqu'elle  n'eut  été  ni  ex* 
"  pressément  acceptée,  ni  insinuée,  et  qu'elle  ne  fut  point 
"  sujette  à  révocation  pour  survenance  d'enfants."  (l) 

I  recollect  that  the  above  authority  was  quoted  and  acted 
upon  by  the  Court  of  Queen's  Bench  at  Montreal,  in  the 
year  1846^  in  the  case  of  Delisle  vs.  Delisle. 

For  these  reasons  I  am  of  opinion  that  the  defendant's 
peremptory  exception  must  be  maintained,  and  the  action 
of  the  plaintiff  qtumt  à  présent  dismissed  with  costs. 

Ebrr  and  Lemoine,  for  plaintifls. 

Holt  and  Irvine,  for  defendant. 


(1)  6  Toullier,  p.  171,  note  to  no.  166. 

(2)  4  Marcadé,  p.  344,  no.  400. 
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BEFORE  THE  LORDS  OP  THE  JUDICIAL  COMMITTEE 
OF  THE  PRIVY  COUNCIL. 

Present  : — Judge  of  the  Coubt  of  Admiralty,  Lord  Jus- 
tice Knight  Bruce,  The  Chancellor  of  the  Ducht  of 
Cornwall,  Sir  Edward  Rtan  and  Sir  John  Taylor 
Coleridge. 


McCarthy,  . 


and 


Appellant. 


Judah,.^  ••••«..•• >  • .  ^  •  •  • Respondent. 


U  wu  doeided  in  the  Court  of  Qaeoo'i 
Beneh,  appeal  side,  lo.  that  in  an  action 
for  the  reooTery  of  a  ram  of  money,  pro- 
nuaed  to  a  certain  person,  by  an  instm- 
mentinirriting,  in  the  event  of  sneh  person 
msrrying  another  person  named,  tne  de- 
fense beinc  the  geoeral  issue,  it  wassnffi- 
dent  for  the  plainttif,  who  was  in  posses- 
sion  of  the  instrument,  to  obtain  jodgment 
to  prore  that  the  signature  wu  authentic. 
2o.  That  in  the  cose  rabmitted,  the  two 
witnesses  examined  on  behalf  (tf. the  plaln- 
tiif  were  neither  allied  or  of  kin  to  the 
parties  so  as  to  render  them  incompetent 
ftssueh  witnesses:  This  decision  having 
been  submitted  by  appeal  to  the  Lord  of 
the  Judicial  Committe  of  the  Privy  Conn- 
«Lit  was  there. 

Held:— That  in  the  droumstanoes  of 
the  eaae  it  wm  inonmbent  npon  the  party 
plaintiff  to  prove  all  the  &ets,  alleged  by 
sneh  party,  to  enable  her  to  obtain  her 
denuuid,  faamelv  :  the  signing  of  the  ins- 
trument ue  deliveiy  of  the  same  to  the 
plaintiff  either  by  the  party  signing  it  or 
with  his  consent,  and  the  aooomplishment 
of  the  oondiUon  preoedent 


11  fut  décidé  dans  la  Cour  du  Bano  do 
la  Reine,  en  appel,  lo.  Que  dans  une  ac- 
tion pour  recouvrer  une  somme  de  deniers 
promise  à  une  personne  par  un  écrit  sons 
sein  privé,  dans  le  cas  où  telle  personne 
épouserait  une  personne  indiquée,  la  dé- 
fense étant  une  dénégation  générale,  il 
était  suffisant  pour  la  demanderesse,  en 
possesion  de  cette  écrit,  pour  obtenir  juge- 
ment, de  prouver  la  signature  au  bas  de 
tel  document  ;  2o.  Que  dans  l'espèce,  les 
deux  témoins  entendus  de  la  part  de  la 
demanderesse  n'étaient  ni  parents  ni 
alliés  des  parties,  de  manière  à  être  té- 
moins incompétents.  Cette  doci«ioD  ayant 
été  soumise  par  appel  aux  Lords  du  Co- 
mité Judiciaire  du  conseil  privé  de  Sa  Ma- 
jesté, il  y  a  été 

Jugé  ;— Que  dans  les  oiroonstanoes  de 
la  cause  il  incombait  à  la  demanderesse 
de  prouver  tous  les  faits  par  elle  allégués, 
pour  soutenir  sa  demande,  notamment  la 
signature  au  bas  de  l'éorit,  la  tivraison 
d'icelui  par  le  signataire  on  par  quel  au- 
tre de  son  consentement,  et  l'aocomplis- 
sement  de  la  condition  qui  devait  précé- 
der le  payment  de  la  somme  pranise. 


Judgment  delivered  the  2nd.  July,  1858. 

The  appellant  is  the  executrix  of  Moses  Hart.  The  res- 
pondent is  the  widow  and  executrix  of  Alexander  Thomas 
Hart,  an  illegitimate  son  of  Moses,  of  whom  the  respondent 
ixras  a  niece. 

TbcH^peal  is  against  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (on  the  appeal  side),  in  an  action 
brought  by  the  respondent  against  the  appellant,  by  which 
payment  of  a  sum  of  1|500^.  currency,  with  interest  and 
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qos^Si  i$  ovdeied  to  èe:  ai^d&][)3r:ths  appeilai|t,.  iu  hm-K^pn^i 
sentative  character,  to  |be  re^ponflçm. 


The'  facis  appear:  toi  be  these  ; — ' 


In  August,  Ï840,  ^lexandci'  Thp;nafj Hvi- had  ipade.pro- 
posais  of  marriage  to  the  respondent,  and  his  father,  Mosf  s 
Hart,  was  very  anxious  that  bis  proposals  should  be  accep- 
ted-.' Alexaflder-  appears  ta  haTc  been  aiaronrhe'  v^llh  his 
father,  to  ha,ve  been  a  clerk  in  his  mercantile  office  at  Three  t 
Rivers. 

In  the  middfe  of  August,  184.0;  Alexander  weat  to  JJffew- 
York  (where  the  respondent,  then  Miriam  Jadah,  resided)^ 
for  the  purpose,  apparently,  of  urging  his  suit;  and  on  this 
occasion  Moses  Hart  wrote  and  sent  by  Alexaader  to  hi»  • 
niece,  the  respondent,  à  letter  in  the  following  terms  : — 

"  Three.  Rivers,  Angnst  15,  1840, 

*' iJear.Mariamne, 

"  Aleck  will  deliver  yoo  this  letter,  and  if  yon  maiy  himr 
it  will  not  ouly  pFeaae  xnè,.  but  yon  may  rely  that  I  «hail 
take  care  of  you  that  you  do  apt:  want,  and.  shall  assist  you. 
both.  ;  and  if  you  have  childt^n,.  they  shall  shaj»  ip  nay  estate 
as  roy  other  grandchildren» 

"  Wishing  your  mother  arid  family  health  and  happi^ 
nesSj 

*^  Tarn.  ■  T        ,.        T 

**  ¥oor  affectionate  uncle, 

Two  daysf  aflprw»r*ribe  ;  sefl(/t<^  .b^r^by^ih^-  ;poW  tk»  .f«Jk  i 
lowing  letter  : —  ,.,     in  i^  -i   .- 

"  I  received  your  two  letters,,.,  Aleck  tbok  the  first  on.ç*, 
and  said  he  would  answer  it.    If  you  marry  him,  it  wooia 


371 

give  foe  niueh  plepsure,  and  I  will  always  take  care  of 
you.  ; 

"Wishing  your  riiolher  and  family  health  and  happi- 
nesst 

"  I  am, 

"  yotur  affectionate  uncl^e, 

.  «  M.  HART.  " 


"  -.1  •>  •; 

-     l'.       ^ 


Both  these  letters  show  tlie  desire  of  the  testator  that  the 
mJLn'iage  should  take  place,  sdà  hold  out  an  asi^arance  to 
the  ladyv  that  both  dhe  and  any  children  she  might  have 
sbodld  be  the  objects  of  the  affection  and  care  of  the  writer  ; 
but  except  as  to  placing  the  children  on  an  equal  footing 
with  his  other  grandchildren  by  his  Will,  the  writer  says 
nothing  specific  as  to  the  extent  or  mode  in  which  he  would 
exercise  his  bounty. 

The  mattiagl)  took  place  in  the  month  of  December,  1840, 
whether  with  any  reference  to  these  leffors,  or  any  other 
engagements  on  the  part  of  thç  testator,  does  not  appear. 

Upott  the  hiknriage  the  île'w  manried  couple  left  New 
York,  where  the  ceremony  took  place,  and  thé  wife  accom-  • 
panied  hei;  hqsband  to  Canada,  ,and  they  took  up  their  resi- 
dence at  "Three,  Rivers  (and,  as  it  rather  appears,  in  the 
testalor^s  house),  where  Alexander  continujed  for  some 
years  to  live  on  the  most  affectionate  terms  with  his  father,  * 
and  to  act  $i^>)](is*;Ç^tifidenllaljal6fk*  iftthe  managenitolriof 
his  business. 

.Wb^^Jj^ft  >bej{brQ.4he;ôx^uti^.of.thetdeed  to  wiiieh  we  : 
axe^abforu^Ao^^re&ry'ianyî  jQirtifiaQyirwhal,  provision  was  made 
byith^  Iflfiili^for  for  bifii  sp«  9^  bis]  wife^  in  doitfomiity  with  H 
the  Ip^t^ïflîWtiiQb  he  hod  ,wriJte»v.doea^not<|appea»;;  but/x)n 
thei2ftth^r^fîi^<ijMWiyi^.:l847,:;tbeTe;  being  the»  t\^  children  . 
bom  of  the  maris^a^.tfreteat^tor^caad^  a  forsstal/ donation 
inter  vivos  of  the  seigneurie  of  CourVal,  a  property^  as  it 
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seems,  comprising  about  six  square  leagues,  to  Alexander 
for  life,  with  remainder  to  his  children,  in  fee  (to  use  the 
terms  of  English  law),  and,  in  default  of  children,  as  to 
one-half  to  the  respondent,  for  her  life,  with  remainder  to 
the  testator's  other  children. 

This  deed  contained  no  provision  for  the  benefit  of  the 
respondent  as  distinct  from  the  benefits  to  her  husband 
and  children,  except  the  limitation  to  which  we  have  re- 
ferred. 

On  the  1st.  of  April,  1847,  the  testator  made  his  Will, 
and  thereby  ratified  the  gift  made  on  the  29th.  of  January 
preceding,  and  as  to  one  ninth  of  the  residue  of  his  estate 
gave  it  to  Alexander  and  the  appellant  in  moieties. 

At  some  period  (the  date  is  not  distinctly  stated)  a  violent 
quarrel  took  place  between*  the  testator  and  Alexander,  in 
consequence  of  which,  as  is  alleged  by  the  appellant  in  her 
examination,  "  the  testator  put  Alexander  out  of  his  house, 
and  kept  him  out  until  he  died." 

On  the  27lh.  of  July,  1847,  the  testator  made  a  Codicil  to 
his  Will,  and  thereby  revoked  the  bequest  of  the  share  of 
residue  made  to  Alexander. 

In  the  month  of  April,  1852,  Alexander  died,  having 
appointed  the  respondent  his  executrix,  and  she  was  duly 
appointed  by  the  proper  Court  guardian  of  her  children. 

On  the  15th.  of  October,  185S,  Moses  Hart  died. 

In  the  autumn  of  185S  it  was  alleged  by  the  respondent, 
for  the  first  time,  as  far  as  appears,  that  she  was  in  posses- 
sion of  a  promise,  written  and  signed  by  the  testator,  Moses 
Hart,  by  which  he  engaged  to  pay  her  1,500/.  currency,  if 
she  would  many  his  eon  Alexander,  and  on  the  10th.  of  Fe- 
bruary, 1854)  she  brought  an  aotion  claiming  that  sum  from 
the  appellant  as  the  representative  of  Moses. 

The  plaint  describes  the  respondent  as  Miriam  Jndah, 
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the  wife  of  Alexander  Hart,  and  she  sues  as  well  in  her 
proper  and  private  name  ^*  comme  commune  en  biens  avec 
son  dit  feu  mari,"  as  in  her  character  of  usufructuary  le- 
gatee under  his  Will,  and  as  guardian  of  her  infant  children — 
three  sons  who  are  named. 

This  may  be  not  wholly  unimportant,  as  it  seems  to  show 
that  the  husband  and  children  were  supposed  to  have  some 
interest  in  the  property  the  subject  of  the  suit. 

The  plaint  alleged  that  on  the  14th.  May,  1840  (a  nustake 
in  the  date  which  was  afterwards  corrected),  Moses  Hart 
wrote  and  signed  a  paper  ^*  sous  seing  privé,"  containing 
this  promise. 

It  may  be  material  to  read  this  passage  of  the  plaint — 

^^  Que  le  quatorzième  jour  de  mai,  mil  huit  cent  quarante, 
le  dit  Moses  Hart  désirant  marier  son  fils  adoptif,  le  dit 
Alexander  Thomas  Hart,  alors  demeurant  avec  lui,  fit  un 
engstgement  ou  promesse  par  écrit  sous  seing  privé,  en 
langue  anglaise,  quMI  signa  de  sa  propre  main  et  écriture 
sous  le  nom  de  "  M.  Hart,"  par  lequel  il  promit  et  s'obligea 
de  payer  en  aucun  temps,  à  la  demanderesse  en  cette  cause, 
sous  le  nom  et  qualification  de  "  Miss  Miriam  Judah,"  la 
somme  de  quinze  cents  livres  courant,  si  elle,  la  dite  de- 
manderesse, épousait  le  dit  Alexander  Thomas  Hart,  et 
transmit  alors  à  la  dite  demanderesse  le  dit  engagement  ou 
promesse  fait  et  signé  comme  susdit,  comme  le  tout  paraît 
au  dit  engagement  ou  promesse  sous  seing  privé  que  la  dite 
demanderesse  produit  et  dont  copie  est  ci-annexée." 

No  account  is  given  of  the  mode  in  which  this  paper 
came  into  the  possession  of  the  respondent,  beyond  what 
may  be  found  in  the  words  that  the  testator  "  transmit  alors 
à  la  dite  demanderesse  le  dit  engagement," 

The  plaint  then  alleged  that  upon  the  faith  of  this  enga- 
gement the  respondent  consented  to  marry,  and   did  marry 
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Alexander,  and  tfcat  wîthaat  such  engagement  '  î^hé  wotild 
not  have  married  him.  No  notice  is  taken  in  ttte  'f»ïa1nt  Bf 
the  letters  already  mentioned.  '  i    >      •  i.  ^. 

To  this  ))laint  a  plea  was  put  in  by  the  appellant,  denying 
that  any  such  promise  had  ever  been  made  by  the  testator, 
and  insisting  that  the  paper  was  a  forgery,  and  denying'  ge- 
nerally the  facts  stated  in  the  plaint  and  the  Habllity  bf  the 
appellant. 

In  sujiport  of  hor  ca«e,  ibe  respondent  prôdoced* the  paper 
on  which  she  relied,  andexamined  twelve  respt*ctable  per- 
sons acquainted  with  the  handwriting  of  the  testator,  who 
all  declared  their  opinion  that  the  body  of  the  ihstrainent 
and  the  signature  were  written  by  him. 

The  paper  itself  was  in  these  words  : — 

^^  Oa  demandy  I, will  pay  at  any  time  to:  Miss  '  Miriaii 
Judah,  if  sbe  will  marry  my  adopted  son .  Alexander  Tho- 
mas Hart, .  l^ôOO^  eoriiency. . 

«  M.  HaIst." 

«  Three  Rivers,  l4th,  August,  1840.^'' 

This  was  ihe  whole  of  the  evidence  on  which,  in  the  first 
instance,  ibe  respondent  relied. 

The  appellant  examined  five  witnesses,  all  well  acijuain- 
ted  with  the  handwriting  of  the  testator,  who  stated,  with 
more  or  less  confidence,  their  belief  that  the  pa|)er  vvas  not 
in  his  handwriting. 

After  the  evidence  had  been  closed;  an  application  was 
made  by  the  respondent  for  liberty  to  examine  additio- 
nal witnesses,  and  liberty  was  given  to  her  on  the  and.  No^ 
vember,  1854,  to  prove  by  witnesses  that,*  towards  the  end 
of  August,  or  in  the  month  of  September,  iS40,  or  about 
that  time,  the  testator  bad  told  them  that  he  had  sent  lo  the 
respondent  a  writing  containing  a  proinise  to  pay  her  1,500/. 
if  she  would  marry  his  son. 
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Onder  Ibis  pérn'iîssion  the  respondent  examined  two  wit 
nesséd  of  tile  natifie  of  Jndih,:^»  whose  evîdehcè  we  shall 
•fcave  to  refer.  ■•    .^  •     .  .:    .   ^  !■■   :'^    • 

On  the  6tb.  June,  1855,  the  cause  came  before  the  first 
. Court,  which  rejeoted  the.  evidence  of  the  twaJudahs,  on 
the  gfoi^nd  of  reJaUomjliip,.  «nd  held  upon  ;the  mesrita  ibat  it 
waanot  prQvecl  wd  ^Sjtablished  to  tbe  satisfaction /of  the 
Court,  by  evidence  produced  in  the  cause,  th.a^the  papejt- 
writng  whereon  the  plaintiff's  action  was  founded  was  of 
the  proper  handwirllîng  of  the  late  Moses  Hart,  but  that,  on 
the  conttary,  it  appeared  fo  the  riourt  that  the  said  papef- 
writing  ii  forged  khd  counterfeit^  arid  the  Cotrrt  dismissed 
the  action  with  costs. 

From  this  judgment,  botti  as  to  ike/xejeotiun  of  the  evl- 
<dence  and  on  the  u^erîts»  ohq  JiiidgQ  dissented.  :  .     i    • 

On  the  1st.  October,  1856,  this  judgment  was  reversed  by 
the  Queen's  Bench,  on  appeal,  the  majority  of  the  Judges 
being  of  opinion  that  the  evidence  of  the  Judahs  was  admis- 
sible, and  that,  the  instrument  in  question  was  proved  to 
have  been  written  and  signed  by  Moses  Hart^  and  the  Court 
pronounced  a  judgment  in  favor  of  the  appellant  for  the 
sum  demanded,  with  interest  fro^i  the  lOih.  February,  1845, 
the  date  of  the  institution  of  the  suit,  and  with  costs. 

From  this  judgment  one  Judge,  Mr.  Justice  Aylxyin,  dis- 
sented. .  .  s 

The  Courts  below  seem  to  have  co]atsidered  that  thejsole 
point  on  which  the  question  depended  was  this— whether  the 
alleged  note  was  in  the  handwriting  of  the  testator  or  w^« 
a  forgery.  But  their  Lordships  dp  not  concur  in  that  vieiW, 
and  it  is  material,  therefore^  to  inquire  what  facts  It  was 
incumbent  on  the  respondent  to  prove  in  order  to  establish 
her  claim  under  the  circumstances  in  which  it  was  brought 
forward. 

It  must  be  admitted  that  those  circumstances  were  such  as 
to  throw  very  great  suspicion  upon  it. 
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Tbe  document  in  question  was  alleged  by  the  ieqx>ndent 
to  have  formed  the  ground  upon  which  she  had  consented 
to  marry  the  testator's  son,  and  without  which  she  would 
not  have  married  him. 

Immediately  on  the  marriage,  therefore,  she  became  en- 
titled to  demand  and  to  receive  this  sum,  the  interest  of 
which  would  have  formed  some  provision  for  herself  and 
her  husband. 

Yet  no  payment  of  principal  or  interest  is  alleged  ever  to 
have  been  made  or  asked  for,  nor  does  the  note  appear  ever 
to  have  been  alluded  to  in  the  life  time  of  Moses  Hart. 

It  is  suggested  that  no  demand  was  made  for  many  years, 
because  the  testator,  in  truth,  was  maintaining  his  son  and 
the  respondent  ;  and  that  if  they  had  insisted  on  the  note,  it 
might  have  diminished  or  prevented  his  bounty  towards 
tbcm,  and  might  have  occasioned  a  rupture  between  them 
and  the  testator. 

But,  at  some  time  before  the  death  of  Alexander,  and, 
as  it  seems  probable,  in  1847,  such  rupture  did  actually 
take  place  ;  the  testator  turned  his  son  out  of  his  house,  and 
never  received  him  back  into  it. 

Why  was  no  claim  brought  forward  at  this  time  ?  Again, 
in  April,  1852,  Alexander  died,  and  the  respondent  became 
his  representative.  What  reason  could  prevent  the  claim 
from  being  then  asserted?  There  was,  indeed,  this  cir- 
cumstance to  prevent  it — that  Moses  Hart  was  then  alive  ; 
that  he  knew  perfectly  well  whether  he  had  ever  made  such 
a  note,  and,  if  he  had,  whether  it  bad  been  handed  over  to 
the  respondent,  and  had  formed  the  consideration  for  the 
manage  ;  and,  if  so,  whether  it  had  been  satisfied  by  the 
stfbstitution  for  it  of  the  donation  of  the  seigneurie  of  Cour- 
Val. 

In  October,  1852,  Moses  Hart  died,  and  it  is  not  till  the 
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latter  end  of  1863,  thirteen  years  after  the  promise  is  sup 
posed  to  have  been  made,  that  any  thing  is  heard  of  it. 

Agaipy  this  note  is  said  to  have  been  made  on  the  14th.  of 
August. 

On  the  15th.  the  testator  writes  a  letter  to  his  niece 
strongly  urging  the  marriage,  and  holding  out  inducements 
to  it,  yet  not  saying  one  word  of  that  which  the  plaintiff 
alleges  to  have  been  the  engagement  which  induced  her  to 
contract  the  marriage. 

On  the  17th.  he  writes  again  in  substantially  the  same 
terms,  and  for  the  same  purpose,  and  is  equally  silent  about 
this  note. 

Again,  bow  did  this  note  come  into  the  possession  of  the 
respondent  ?  When,  and  by  whom,  and  for  what  purpose, 
was  it  delivered  to  her  ?  In  whose  eustody  was  it  up  to  the 
death  of  Alexander  ?  This  is  a  matter  within  her  own  know- 
ledge ;  she  has  delayed  her  claim  till  the  only  two  other 
persons  likely  to  know  anything  about  the  luatter,  Moses 
Hart  and  Alexander,  are  dead,  and  she  gives  no  explana- 
tion at  all  about  this  most  important  point. 

It  is  said  that  the  evidence  of  parties  themselves,  their 
relatives  and  domestics,  is  inadmissible  by  the  French  Law 
and  that  therefore,  she  could  not  prove  any  statement  she 
might  make.  It  is  by  no  means  clear  that  she  could  give 
no  proof  of  the  facts  :  but,  at  all  events,  she  knows,  and 
eonld  have  stated,  and  was  bound  to  state,  bow  it  was 
that  she  got  possession  of  this  instrument,  if  it  was  genuine. 
If  her  story  was  true,  it  could  not  be  inconsistent  with  the 
facts  proved  in  the  cause,  and  the  Court  would  have  been 
able  to  judge  whether  the  circumstances  were  such  as  to 
render  direct  testimony  impossible  ;  or,  at  all  events,  to 
dispense  with  its  necessity.  But,  instead  of  any  positive 
statement  of  the  actual  circumstances,  we  have  had  several 
different  theories  suggested  by  her  counsel  at  the  bar,  none 
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pf  which  appear  to  tis  to  aecoQiA  for,  or-reinioté,-  the  diflS-. 
cultiesoftfae  respoadent^s  case'..     >  '     ' 

Wben  the  instrument  itself  iè  examined,  il  is  of  a  most 
singular  appearance.  It  has  apparently  formed  part  of*  some 
larger  paper,  from,  which  it  has  been  torn  away  ;  and  it 
was  suggested  by  the  leading  counsel  for  the  resj)ondent,  in 
'Jiis  very  able  argument,  that  it  probably  liad  formed  part  of 
a  letter  which  the  testator  had  originally  written  to  his  liiece, 
and  that  he  tore  off  this  portion  of  it  and  gave  it  to  bis  son 
to  take  with  him  to  New- York,  and  make  use  of,  if  he 
found  it  necessary  in  the  proseoution  of  bis  suit^  .  > 

But  this  is  a  purely  gratuitous  assumption  ;  and,  if  it 
were  true,  there  is  no  evidence  that  the  paper  ever  was 
made  us  of  ;  and,  still  less,  that  the  testator  ever  waein* 
.fbrn;ied,tbat  it  was  madetise  of..    '  • 

Again,  the  testator  had  promised  to  make  «ome  provision 
for  the  husband,  wifQ  and  children.  Was  this  gift  in- 
tended to  be  for  the  sole  and  separate  use  of  the  wife  ?.  If  so, 
•it  should  have  been  secured  to  her  by  aoime  deed. .  If  it  was 
intended  to  be  the  subject  of  settlement  on  her  and  her  hus- 
band and  children,  then  the  question  arises,  whether  the 
seigneurie  of  CourVal  was  intended  to  be  given  in  addi- 
tion to  the  1,500/.,  or  in  lieu  of  it.  If  the  1,500/.  was  not 
the  subject  of  settlement  before  the  marriage,  the  husband 
would  have  been  entitled  to  receive  it,  whether  the  rights 
of  the  parties  were  governed  by  the  English  or  by  the  French 
law  :  "  jure  mariti,"  if  the  English  law  prevailed  ;  as  ad- 
ministrator of  the  "  biens  en  communauté,"  if  the  French 
law  prevailed.  The  husband,  therefore,  might'  have  ac- 
cepted the  seigneurie  of  ConrVal  in  lieu  of  the  1,500/.  pro- 
mised (If  it  was  promised)  by  the  note.  Were  the  husband 
and  children  to  have  both  the  seigneurie  and  the  1,500/.  i 
All  these  matters  would  have  been  cleared  up,  if  the  de- 
mand had  been  made  in  proper  time,  but  there  seem  strong 
objections  to  permitting  a  plaintiff  to  suppress  a  claim  for 
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thîriceri  years,  and  to  take  benefits  which  tïie  person  against 
whom  il  ÎS  made  may  have  coniferred,  in  the  belief  that  no 
suéh  claim  existed;  and,  ^fler  tisdeatb,  when  all  possi- 
bility of  explanation  by  hira  is  removecj^  to  bring  forward, 
for  the  first  time^  the  demand.  '       . 

.  AH  ijiese  oonskiëration»  appear  t0  throw  upon  the  respon- 
dent the  onus  of  givjn^  -  proof  wbich^  ifi  ordinary  case.*t,  it 
might  not  be  ineumbenti On  herU)  prodnee.  "In*  ordinary 
case»,  the  ])Ossosi^k>n  of  tbe  dôdtiment,  assuming  it  to  be 
genuine,  might  ho  sufficient  proof  thai  it  was  given  to  her 
by  the  person  wba  made  ihe'promisei'  and  that  it  came  by 
lawful  means  into  her  hands.- 

But  here  the  improbability  of  tbe  testator  ever  having  gi- 
ven to  her  Ibis  idocoment,  or  •  of  its  ever  having  come  by 
lawful  means  ibHc»  her  hands  for  the  plurpbse  of  being  enfor- 
ced, Ja  so  great  that  their  Loid  ships  think  that'mùeh  more  is 
required  frcxn  her,  and  that  she  has  nbt  discharged  herself 
of  the  onus  thrown  upon  her.  If  this  papef  wa«  amongst 
the  testator's  papers,  Alexander,  before  his  tftlarrel  with  the 
testaior,  had  ample  opportunity  of  pos^sessing  himself  of  it. 
If  it  was  given  lo  Alexander  by  the  testator  for  any  purpose 
(explained  possibly  by  that  portion  of  the  document  which 
has  been  removed),  it  may  have  been  in  his  possession  at 
Jiis  death,  and  have  thus  come  into  the  hands  of  his  execu- 
trix, the  respondent.  In  the  absence  of  all  evidence  or  e»- 
planalion  of  any  ol*  these  matters,  there  apears  lo  their 
Lordships  to  be  a  strong  presumption  eilhcr  that  this  instru- 
ment never  constituted  a  valid  claim  against  llie  testator,  or 
thut,  ifjt  did,  the  claim  under  it  was  satisfied  in  his  life- 
tim(*.  , 

'J'liose  observations  proceed  on  the  assumption  that  the 
handwriting  of  the  testator  to  the  document  is  satisradorily 
C8Jt>l)li9bed.  But  their  Lordships  cannot  say  that  this  is  by 
any  means  the  case  ;  no  evidence  is  so  unsatisfactory  as 
testimony  for  or  against,  the  genuineoesa  of  handwriting; 
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Probably,  if  it  were  necessary  to  decide  positively  one  way 
or  the  other  on  the  fact  of  the  handwriting,  without  refe- 
rence to  the  surrounding  circumstances,  the  evidence  in  fa- 
vour of  it  might  be  considered  to  preponderate.  But  the 
respondent  is  the  plaintiff,  and  has  to  prove  her  case  affir- 
matively, and  their  Lordships  are  very  clearly  of  opinion 
that  mere  evidence  of  handwriting  in  this  case  is  quite  in- 
sufficient to  establish  the  validity  of  the  iesp<xident*s  claim 
against  all  the  circumstances  of  probability  to  which  they 
have  adverted.  They  cannot  but  entertain  the  belief  that 
the  claim  of  the  respondent  is  fraudulent,  whether  the  ins- 
trument by  which  she  attempts  to  support  it  be  or  be  not  in 
the  handwriting  of  the  testator. 

They  do  not  think  it  material  to  consider  whether  the  evi- 
dence of  the  Judahs  ought  to  have  been  received.  If  such 
testimony  be  receivedj  it  will  not  at  all  alter  their  opinion. 
The  evidence  of  both  of  these  gentlemen  consists  of  a  depo- 
sition as  to  conversations  which  took  place  about  fourteen 
years  before  ;  and  supposing  their  depositions  to  be  accurate, 
they  would  not  remove  the  grounds  on  which  their  Lord- 
ships have  come  to  the  conclusion  that  the  respondent  has 
failed  in  the  oroof  of  her  case. 

They  i*.a8t  aJvise  Her  Majesty  to  reverse  the  judgment 
complained  of,  and  to  vary  the  original  judgment  by  leaving 
out  the  words,  "  but  that  on  the  contrary  thereof  it  appears 
to  this  Court  that  the  said  paper  writting  is  forged  and  coun- 
terfeit," a  declaration  not  necessary  to  support  the  judg- 
ment and  with  that  variation  to  affirm  such  judgment.  We 
think  that  the  appellant  must  have  the  costs  of  this  appeal, 
but  that  there  should  be  no  costs  of  the  appeal  from  the  first 
Court  to  the  Court  of  Appeals  in  Canada. 


En  Canada,  la  cause  en  appel  fut  entendue  par  Sir  L.  H. 
LaFontaine,  Bart ,  Juge-en-Chef,  Aylwin,  Duval  et  Caron, 
Juges.  Les  observations  suivantes  furent  faites  lors  de  la 
reddition  du  jugement. 
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Sir  L.  H.  LAFoNTAianB,  Bart,  Juge-en-Chef: — L'intimée 
est  seule  exécutrice  du  testament  de  M.  Mbses  Hart,  et 
administratrice  de  ses  biens,  aux  termes  de  ce  même  testa- 
ment. C'est  comme  telle  qu'elle  est  poursuivie  par  l'appe- 
lante qui  réclame  de  la  succession  de  M,  Hart,  une  somme 
de  £1,600,  courant. 

L'appelante,  qui  est  veuve  d'Alexander  Thomas  Hart,  a 
dirigé  son  action,  tant  en  son  propre  et  privé  nom  comme 
ayant  été  commune  en  biens  avec  son  mari,  et  comme 
étant  sa  légataire  en  usufruit  et  en  possession  de  ce  legs, 
que  comme  tutrice  aux  trois  enfans  mineurs  qui  sont  nés 
de  son  mariage  avec  le  dit  A.  T.  Hart,  et  qui  sont  léga- 
taires en  propriété  de  leur  père. 

L'appelante  était  la  nièce  du  dit  Moses  Hart,  étant  la 
fille  de  l'une  de  ses  sœurs.  Elle  était  domiciliée  dans 
l'état  de  New- York,  lorsque  dans  la  ville  de  ce  nom,  elle 
épousa  le  dit  A.  T.  Hart,  le  2  décembre,  1840.  Ce  dernier, 
fils  naturel  du  dit  Moses  Hart,  avait  alors  son  domicile 
dans  la  ville  des  Trois-Rivières  (Bas-Canada),  où  il  revient 
avec  sa  femme  immédiatement  après  leur  mariage,  et  où 
tous  deux  ont  continué  de  demeurer  depuis  jusqu'à  la  mort 
du  mari. 

Avant  d'énoncer  la  cause  de  l'action,  je  crois  qu41  est  à 
propos  de  rapporter  ce  que  le  père  peut  avoir  fait,  en  forme 
de  libéralités,  envers  son  fils  et  sa  nièce  depuis  leur  ma- 
riage. 

Par  acte  du  89  janvier,  1847,  (Craig,  notaire),  Moses 
Hart  fait  à  son  fils  A.  T.  Hart  donation  entrevifs  de  la 
jouissance^  sa  vie  durante,  du  fief  Courval  dont  i^  donne  en 
même  temps  la  propriété  à  Moses  Alexander  et  David 
Alexander,  deux  enfants  nés  du  mariage  dont  il  s'agit, 
ainsi  qu'aux  autres  enfants  qui  pourraient  naître  du  même 
mariage  :  ajoutant,  dans  le  même  acte,  que  les  dits  enfants 
pourront  disposer  de  cette  propriété  du  jour  du  décès  de  leur 
père,  ^^  en  toute  propriété  comme  bon  leur  semblera " 
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et  "  dans .  le  oas  91!  ^e  dil  A.  T.  Haxt,">  eatwil  (dit,  ".  décé- 
^Vdereit  i^ana  enfant  de  ^on  dit  mariage  avec  ,1a  dile  Marian 
"  Judah,  .alors  ^i  au  di,t  cas^le  dit  dooateur.  veut  et,entend 
**  que  vwiiié  d'icelle  seigneurie  retournera  en  jouismnc€  4 
"Marian  Judah,  sop  épouse^  si.'elle  Iç  si^ryil,  el,  après»,  «a 
**  mort,  retournera  en  propriété  ainsi  que  l'autre, moitié,  en 
**  jouissance  à. . . . .,"  c'est-à-dire,  à  six  autres  enfants  na- 
turel» du  dit.  donateur,  nommés  au  euëdit  ai^te. 

Puis,  parunteslârpent  ei;  ^ate  du  \^\.  avril,  1847,  (GuiJlet, 
notaire,)  Af.  Moses  If  art  confirme  la  do^atiott  entre  vifs,  du 
2Ô  janvier  précédant,  et  déçjare  que,  U^ abondant^  Il  lègue 
au  dit  Alexander  Thomap  Hart  Is.  jouissance  dix  fief  ou  sei- 
gneurie de  Courval  :  "  laquelle  dite  jotM^^WP^  ^^  ,les  re- 
"  venus  d'icelle,  le  dit  A.  T.  Hàrt  ne  pourra  vendre,  en- 
"  gager,  hypothéquer  ni  aliéner  en  aucune  manière  qorf- 
^^  conque,  et  xue  pourra  être  Saisie  par  les  créaneiers  du  dit 
"  A.  T.  Harty  ou  autres  ;  et  quant  à  Impropriété  rffe  là  dite 
^*  jseigneurié,  le  dit  testateur  la  donne  et  lègue  à  Moses 
^^  Alexander.  Hart  et  à  David  Alexander  Hart,  (enfants  du 
^'  dit  A;  T.  Haxt,  issus  de  eon  mariage  avec  Marian  Jndah, 
"  jet  à  tous  les  autres  enfants  qui  pourrodf  à  l'avenir  naître 
"dw  dit  mariage,  pour  être  partagée  entre  euiCi*^  '  Puis-U 
donne  au  dit  A.  T.  Hart  "  tous  les  arrérages  de  eéttisi 'et- 
**  rentes,  lods  et  ventes,  et  a,utre8  droits  seigneuriaux  çgxi 
"  seront  échus  et  dfts  au  décès  d,u  dit  testateur  dans  le  dit 
"  fief  ou^eigneùrie  de  Côurvat,  et  le  tout  aux  clauses  et 
*WoridiUons' portées  au  dit' acte' de  donation,' et  avec  les 
"  réserves  y  mentionnées." 

'"^^  '•''-   -'v'^t'<''T   .7,ii.  ' .' '  SL'A  .^1-'',  ■•■^: 4    \)'^    ijl)    "    «i:  i:.'' 
Outre  plusieurs  legs   particuliers  laits. a  d'autres,  per- 

onnes,  ce  tjestaipient  contient  un  legs  universel  qui  est  di- 


partagée  également  entre  eux."^  .Mai?.  P,^r  un  codicile  du 
27  juillet 'de  là  rpemë  année, '(Gùinèt,'npt^ire^^^  testateur 
exclut  le  dit  Àlêxadidêr  .Thomas  Hart  du,  susdit  Içês  uni- 
versel,  et  paj. consequent  le  prive  de  la  moitié,  qu'il  devajt 

..  .  .  .:V.M''.ir..- lif'n   fK.'J  "Viî:  lOt)  ■  l-y'l'^MVj  MîmTî  rr*^^  /^*'    ■■ 
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avoir  dapd  mi;  j^Uyième;:d<&  ice  legs  ;  laquelle  moirré.  est' 
ex;|>rc896ipeiit^.pQi^  oe  eOdi^^iey  donnée  à  un  autre  &h  du 

L'ê  «ère  et  le  fils  sont  décèdes  en  l'année  ÏS52,  «avoir  le  . 
dît  X.  T-  riarl  le  26  avril,  et  le  dit  Mosçs  Hart  .le  15  oc- 
tobre.       ^        '......,•,:.. 

-U(>(k'  V0h  qu'au  tèrûp^  de  fa  donation  entrevife  du  29 
janvii!f,Jl847y'îl-y  avaiv  deux  èHïfants  vivants  du  mariage  de 
rappelante- Av^d  li  clît  Ai  1**.  Ha«,  qu'il  y  .en- avait  trois  à 
la  niorl  d«:  testâteu»,  €ft>  que^'oé  luî-dl  avàSt  mfvecu  à  son 
filsi   -fi.::     .    ''  >      '.     :.■■•■'.":•••';.    -   '    •• 

,^'appeîlante,  n'ayai^t  dçpc.aucppepartdau^  \^  seigneurie 
de  Courval,  il  s'en  suit  que,  si  elle  a  pu  païf  iciper  aux  libé- 
ralités de  son  oncle,  le  testateur,  cela  n'a  pu  être,  pour 
aiiQdi.diley^qti 'accidentellement  oi^  d'une  'manière  bien 
éloignée^  i6n  sa  Qualité  de  commune  en  biens  avee  soii 
mari,  et  encore  séuleilieot  dans  les-  £ruits  et  revenos  que 
la  communauté  a  pu  recueillir  de  la  seigneurie  de  CourvaL 


Telle  ésrt:  la  position  que  la  donation  entrevifs,  le  testa- 
ment et  le  codicile  de-M^  Mose3  Hart^'a\iaiexit  fç^itçi  ^ 'l'ap- 
pelante, pour  racheter  comme  le  prétend  l'intimée,  les  pro- 
mes«ie$  >d?avaiitage)s[  ou'  dd  lib6rali]tée:!pèciuii%ure)»  qne  le 
premÎQr:.^tait  pu.fair^  à  sa.nièce^!pou«  l'efigibg^r  à  épouser 
sangla •iiatuf?!^  .:        .  î  :-  ■  •  .:  ,••!  : 

c^ttp,.ÇQ9,ç4^r^,  4^,  ^e8i.a^Q.9pfîp|i^ la  jré^^i^ftt joi^f^^aflt^ge^  . 
qu?eJkf^Y.aiA,i^i^§f|n.f^,^tf^  j^u  ^p^  ppjOjr  pj^ej^çir-.. 

sonnellement.  .  i     i:.     :      '. 

^^U^lfiçf^f^tT^^dms,^^,\é  c;«p^rajjp^,  dV?p.:OTçnir 

mfiii^\^^uj;j.,l^r^|^[pll(ç  et  39ft.  jpfia^),;;poi:tjeftf3  .d^u»,  ^i^ç^  dp  . 
créance  qui,  pour  être  d'un.,ça^<^t!èlçe.p^1^i9l;lUçf3,.nfep9;4^ 
pas  moins  obligatoire,  ont  pu  s'abstenir  de  le  faire  valoir 
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du  vivant  de  celui  de  la  libéralité  duquel  il  pouvaient  peut- 
être  attendre  plus,  à  raison  même  de  cette  abstention  de 
lui  en  demander  le  paiement  ;  ainsi  frustrée,  dis-je,  on  ne 
aoit  pas  s'étonner  que  Pappelante  cherche  aujourd'hui  à 
faire  valoir  à  son  profit  ce  même  titre  de  créance,  s'il  est 
sincère,  et  s'il  est  encore  c^ligatoire  pour  les  parties.  En 
effet,  dans  les  circonstances  qui  viennent  d'être  exposées, 
c'est  de  la  valeur  de  ce  titre  seul  que  Pappelante  peut  es- 
pérer la  réalisation  des  avantages  pécuniaires  que  son  oncle 
lui  avait  promis  pour  elle-même,  lorsqu'il  lui  proposa,  avec 
de  pressantes  sollicitations,  comme  on  va  le  voir  bientôt,  d'é^ 
pouser  son  fils  Alexander  Thomas  Hart.  C'est  donc  ce 
titre  qui  fait  la  base  de  l'action  de  l'appelante  contre  l'in- 
timée, et  dont  la  date  est  à  peine  de  quatre  mois  antérieure 
à  son  mariage.     Il  est  ainsi  conçu  : 

'^  On  demand  I  will  pay  at  any  time  to  Miss  Mariam 
^^  Judah,  if  she  will  many  my  adopted  son  Alexander 
^^  Thomas  Hart,  one  thousand  five  hundred  pounds  cur- 
rency." 

**  M.  HART." 

"  Three  Rivers,  14th.  August,  184a" 

L'intimée  s'est  contentée  de  plaider  la  défense  au  fonds 
en  faii^  c'est-à-dire  une  dénégation  générale  des  faits  arti- 
culés dans  la  demande,  ajoutant  en  même  temps  expressé- 
ment que  M.  Moses  Hart  n'avait  jamais  consenti  ou  signé 
le  billet  en  question.  C'est  sur  ce  point  que  semble  avoir 
roulé  toute  la  contestation  ;  et  d'après  cette  manière  de  dé- 
fendre à  Taction,  Tintiméç  est  censée  admettre  que  cette 
action  est  bien  fondée,  si  le  billet  ou  la  promesse  dont  il 
s'agit  est  sincère. 

Il  est  à  propos  de  transcrire  ici  deux  autres  documents 
qui  sont  intimement  liés  à  cette  affaire,  et  dont  l'existence 
est  admise  par  Tintimée  elle-même. 
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<^  Thiee  Rivers,  15th.  Angast,  1840. 

^^  Dear  Mariamne, 

^^  Alek  will  deliver  you  this  letter,  and  if  yon  marry  him 
'^  it  will  not  only  please  me,  but  you  may  rely,  that  I  shall 
^^  take  care  of.  you,  that  you  do  not  want  and  assist  you 
'^  both,  and  if  you  have  children,  they  shall  share  in  my 
^^  estate,  as  may  other  grand  children.  Wishing  your  mo- 
^'  ther  and  family  health  and  happiness. 

«  lam, 

"  Your  aiffec  uncle, 

"  M.  HART.  " 


«  Three  Rivers,  August  17th.  1840. 

"Dr.  Miriam, 

<^  I  received  your  two  letters,  Aleck  took  the  first  one  and 
"  said  he  would  answer  it,  if  you  many  him,  it  would  give 
"  me  much  pleasure,  and  I  will  always  take  care  of  you. 
"  Wishing  your  mother  and  family  health  and  happiness. 

"  I  am, 

^'  Your  a/Tec  uncle, 

«M.  HART.'» 

Le  jugement  dont  est  appel  donne  gain  de  cause  à  Pin- 
timée.  D'abord  il  rejette  les  dépositions  de  MM-  Thomas 
S.  Judah  et  Hemy  Judah,  les  déclarant  alliés  de  rappelante 
au  degré  prohibé  par  la  loi  ;  puis  il  la  déboute  de  son  action 
sur  le  motif  énoncé  par  la  Cour  que  la  preuve,  loin  d'éta«» 
blir  la  sincérité  du  document  sur  lequel  repose  cette  action, 
a,  au  contraire,  constaté  que  c'était  un  document  faux  et 
contrefait  Ce  jugement  a  été  rendu  par  la  Cour  Supé- 
rieure siégeant  aux  Trois-Rivières,  à  la  majorité  de  deux 
contre  un,  M.  le  juge  Day  ayant  difiéré  d'opinion  d'avec 
ses  confrères. 


Toot  git  donc  dans  Pappcéciation  de  la  preuve  testimo- 
niale, aidée,  si  elle  peut  l'être,  par  une  comparaison  de 
récriture  des  trois  documents  sustranscrits.  Je  partage 
Pavis  de  M.  le  juge  Day,  et  je  concours  par  conséquent 
dans  l'appréciation  qu'il  a  faîte  de  cette  preuve.  D'ab<»rd 
le  tribunal  de  première  instance  s^est  trompé  en  déclarant 
les  deux  témoins  Judah  alliés  de  l'appelante.  Ils  ont  eux- 
mêmes  affirmé  qu'entre  elle  et  eux,  il  n'existait  aucune  pa- 
renté ou  alliance.  Le  seul  fait  qui  puisse  expliquer  Terreur 
que  je  signale,  est  celui  de  l'alliance  qui  a  existé  entre  ces 
deux  témoins  et  le  défunt  Moses  Hart  qui  était  devenu  leur 
oncle  par  un  premier  mariage  avec  la  sœur  de  leur  père. 
Mais  cela  ne  pouvait  pas  avoir  TefFet  d'établir  une  parenté 
ou  une  alliance  entre  eux  et  l'enfant  d'une  sœur  du  dit 
Moses  Hart,  comme  l'est  l'appelante,  née  d'un  père  étran- 
ger aux  deux  MM.  Judah,  bien  que  portant  le  même  nom. 
C'est  donc  à  tort  que  leur  témoignage  a  été  rejeté  sur  ce 
motif;  cette  partie  du  jugement  doit  donc  être  infirmée. 
Mais  dussent  ces  deux  dépositions  ne  pas  être  remises  dans 
la  balance,  la  conclusion  à  laquelle  je  dois  en  venir  n'en 
serait  pas  moins  la  même,  le  reste  du  témoignage  recueilli 
dans  la  cause  étant,  à  mon  avis,  de  nature  à  justifier  pleine- 
ment cette  conclusion. 

Quatorze  témoins  ont  été  examinés  de  la  part  de  l'appe- 
lante ;  tous  déclarent  avoir  bien  connu  l'écriture  et  la  signa- 
ture de  M.  Moses  Hart,  et  attestent  d'une  manière  positive 
la  sincérité  du  document  dont  il  s'agit. 

^'  Je  connais  très  bien  l'écriture  et  la  signature  du  dit  feu 
^*  Moses  Hart  ^  dit  M.  Louis  G.  tDnval,  avocat,  ^^  parceque 
'♦je  l'ai  vu  écrire  et  signer  très  souvent.  Tout  ce  qui  est 
^^  écrit  en  langue  anglaise  au  dedans  de  l'exhibit  de  la  de* 
^'  manderesse  No.  1  (le  document  en  question).  •  •  •  est  de 
^^  Pêcriture  du  dit  feu  Moses  Hart,  et  la  signature  M*  Hartj 
^^  an  bas  de  cette  écriture  au  dedans  du  dit  exhibit,  est  la 
-  signature  et  de  l'écriture  du  dit  feu  Moses  Hart"  Et  en 
répondant  aux  transquestions,  il  dit  encore  :  ^^  Je  n'hésite 
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^^  pas  à  dire,  d'après  la  connaissance  personnelle  et  parfaite 
"  que  j'aî  de  l'écriture  et  de  la  signature  du  dît  feu  Moses 
"  Hart,  qu'au  meiUeur  de  mon  jugement,  tout  ce  qui  est 
*^  écrit  au  dedans  de  l'exhibit  de  la  demanderesse  No  1, 
"  comme  je  l'ai  déjà  dit,  est  de  l'écriture  du  dit  feu  Moses 
"  Hart,  ainsi  que  la  signature,  M.  Hartj  qui  est  également 
"  de  son  écriture,  et  le  tout  me  parait  avoir  été  écrit  dans 
^^  le  même  temps  et  à  la  même  heure  par  lui."     ^ 

M.  James  Dickson  qui  atteste  la  sincérité  du  document 
de  la  même  manière  que  le  témoin  précédent,  ajoute,  en 
répondant  aux  ttansquestions  :  ^^  Je  ne  vois  rien  dans  le 
^'  corps  du  dit  exhibit  No.  1,  dans  la  différence  de  Técri- 
"  ture,  pour  faire  croire  que  le  dit  écrit  n'a  pas  été  rédigé 
**  par  la  même  main  et  en  même  temps." 

M.  Craig,  qui  déclare  avoir  été  le  notaire  de  Moses  Hart 
depuis  l'année  1827,  s'exprime  ainsi  :  "  le  corps  de  l'exhi- 
♦*  bit,  c'est  à  dire  l'écriture  de  l'exhibit  No.  1,  est  tout  de 
*♦  l'écriture  du  dit  feu  Moses  Hart  et  parait  avoir  été  écrit 
"  tout  dans  le  même  temps.  Je  n'ai  pas  vu  le  dit  Moses 
"  Hart  écrire  le  contenu  du  dit  exhibit,  ni  je  l'ai  vu  signer, 
*^  mais  je  suis  positif  que  c'est  de  son  écriture  et  sa  signa- 
«  ture." 

M.  Jos.  E.  Turcotte,  avocat,  dit  :  "  Je  suis  positif  que 
"  récriture  du  dit  exhibit  est  son  écriture,  et  la  signature 
'*  an  bas  d'icelui  sa  signature,"  (c*est  à  dire  du  dit  Mose^ 
Hart). 

"  Je  n'ai  aucun  doute,"  dit  M.  Woodward,  "  que  tout 
"  le  contenu  du  dit  exhibit  et  la  signature  au  bas  d'icelui, 
<'  sont  de  l'écriture  du  dit  Moses  Hart  et  la  signature  M* 
**  Hartj  sa  signature." 

Tous  les  autres  témoins,  sans  compter  les  deux  MM. 
Jndab,  attestent  la  sincérité  de  Técrit  en  question  d'une 
manière  aussi  précise  que  l'a  fait  le  premier  témoin,  M. 
Dnval.    Enfin  les  affirmations  des  deux  MM.  Judah  qui 
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ont  en,  pendant  plusieurs  années  des  relations  intimes  et 
professionnelles  avec  M.  Moses  Hart,  ne  permettent  plus 
d^entretenir  le  moindre  doute.  Leurs  dépositions  sont  de 
nature  à  me  persuader  que  si  elle  n'eussent  pas  été  rejetées 
par  la  Cour  de  première  instance  pour  le  motiff  exposé 
plus  haut,  le  jugement  de  cette  Cour  eût  été  tout  autre  qu*il 
n'a  été. 

L'intimée,  de  son  c6té,  a  fait  entendre  cinq  témoins, 
dans  la  vue  d'établir  la  fausseté  du  document  en  question. 
Ces  témoins  sont  MM.  John  McDougall,  marchand,  Jean 
E.  Domoulin,  ancien  notaire,  H.  F.  Hughes,  écuier,  F. 
Dasylva,  avocat,  et  N.  A.  Duberger,  écuier,  qui  tous  décla- 
rent avoir  connu  l'écriture  et  la  signature  du  dit  Moses  Hart 
Ils  révoquent  en  doute  la  sincérité  du  document,  mais  en 
se  fondant  principalement  sur  la  comparaison,  entre  eUes, 
des  lettres  du  docun^nt  même,  jointe  à  l'écriture  des  deux 
autres-  documents  sustranscrits.  Les  deux  premiers  et  le 
quatrième  de  ces  témoins  sont,  après  cet  examen  d'écâture, 
portés  à  déclarer  assez  positivement  que  l'écriture  et  la  si- 
gnature du  billet  en  question  ne  sont  pas  celles  du  dit 
Moses  Hart.  Mais  il  n'en  est  pas  de  même  des  deux  au- 
tres; leur  témoignage  fait  voir  qu'ils  entretiennent  dee 
doutes.  M.  Hughes  s'exprime  ainsi  :  ^^  I  now  examine  the 
*^  plaintiff's  exhibit  No.  I,  aud  say  it  is  fmpossible  for  any 
<^  man  to  swear  that  the  signature  at  the  foot  thereof,  that. is 
^^  M.  Harty  is  not  the  signature  of  the  said  Moses  Hart  ; 
<^  but,  to  the  best  of  may  knowledge  and  belief,  I  do  not 
^^  believe  that  the  body  of  the  said  exhibit  is  written  by  the 
"  said  Moses  Hart,  and  am  doubtful  if  the  signature  at  the 
<<  bottom,  M.  Hari^  is  his  also."  £t  M.  Duberger  dit  : 
*^  je  déclare  que  si  je  voyais  cet  exhibit  seul,  je  serais  porté 
*<  à  croire  et  jurer  qull  est  écrit  et  signé  par  le  dit  Moaea 
"  Hart." 

Après  avoir  aUentivement  examimé  tous  les  temoigaagjesy 
j'en  suis  venu  à  la  conclusion  qu'en  les  pesant,  non  seule- 
ment d'après  leur  nombre,  mais  encore  d'après  leur  propre 
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valeur,  la  preuve  de  Pintimée  ne  doit  pas  l'emporter  sur 
celle  de  son  adversaire.  Cette  dernière  preuve  est  positive  ; 
elle  est,  d'après  sa  nature,  plus  forte  que  celle  qui  ne  repose 
que  sur  une  comparaison  d'écritures;  elle  ne  laisse,  par 
conséquent,  dans  mon  esprit,  aucun  doute  sur  la  sincérité 
du  document  qui  sert  de  base  à  l'action.  Au  reste,  ce  do- 
cument ne  portât-il  que  la  signature  du  dit  Moses  Hart, 
tandis  que  le  corps  serait  d'une  écriture  étrangère,  il  n'en 
serait  pas  moins  valable  et  obligatoire. 

Il  est  attesté  par  les  MM.  Judah  et  un  autre  témoin  que 
M.  Moses  Hart  désirait  beaucoup  que  sa  nièce,  rappe- 
lante, épousât  son  fils  adoptif  qui  alors  n'avait  rien  par  lui- 
même.  Il  était  donc  bien  naturel,  dans  ces  circonstances, 
que  cette  nièce  mit  à  son  consentement  la  condition  de  la 
garantie  d'une  espèce  de  dot  de  la  part  d'un  oncle  riche, 
comme  l'était  M.  Montes  Hart,  qui  lui  fesait  de  pressantes 
sollicitations  d'épouser  son  fils.  M.  Moses  Hart  lui-même 
s'en  est  plusieurs  fois  expliqué  dans  ce  sens  avec  les  MM. 
Judah,  auxquels  il  a  fait  part  de  son  intention  d'assurer  des 
avantages  pécuniaires  à  sa  nièce,  si  eUe  se  rendait  à  ses 
sollicitations.  Cette  intention,  il  la  leur  a  communiquée 
non  seulement  avant,  mais  encore  après  en  avoir  écrit  à 
l'appelante.  Il  a  été  même  jusqu'à  mentionner  à  l'un  d'eux 
la  somme  précise  qu'il  avait  ainsi  promise  à  sa  nièce  ;  c'est 
celle  portée  dans  l'écrit  en  question,  £1500. 

La  lettre  du  15  août,  1840,  nous  ap.^rend  que  le  fils  était 
sur  le  point  de  partir  pour  New- York,  car  son  père  dit  à 
rappelante  ;  "  C'est  Aleck  qui  vous  remettra  ceite  lettre." 
Il  est  aisé  de  concevoir  quel  était  le  but  de  ce  voyage  ;  et 
d'après  ce  que  la  preuve  nous  fait  connaître  des  intentions 
et  des  désirs  de  M.  Moses  Hart  à  l'égard  de  l'union  qu'il 
projetait  entre  son  fils  et  sa  nièce,  nous  devons  être  con- 
vaincus qu'il  souhaitait  ardemment  que  ce  voyage  eût  un 
plein  succès  ;  or,  pour  assurer  ce  succès,'  la  promesse  que 
comporte  le  document  dont  il  s'agit,  devait  paraître  à  Moses 
Hart,  Tun  des  meilleurs  moyens  à  employer  dans  les  cir- 
constances.   Le  fils  était,   sans  aucun  doute,  chargé  de 
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présenter  lui-même  cet  intéressant  doctiment  qui  pouvait 
peut-être  décider  de  son  sort. 

Ainsi  tout,  dans  cette  cause,  concourt  à  nous  faire  ad- 
mettre la  sincérité  de  cette  promesse,  de  cet  engagement 
de  donner  à  l'appelante,  le  mariage  avenant,  la  somme 
de  £1500,  comme  étant  l'acte  libre  et  réfléchi  de  M.  Moses 
Hart. 

De  plus,  la  lettre  du  17  août  nous  fait  connaître  qu'il  exis- 
tait entre  l'oncle  et  la  nièce,  une  correspondance  sur  cet 
important  sujet.  Ecrite  le  surlendemain  de  la  première  ci- 
dessus  transcrite,  cette  seconde  lettre  s'explique  par  le  fait 
que,  dans  ce  court  intervalle,  l'oncle  avait  reçu  deux  lettres 
de  sa  nièce,  réception  qu'il  s'empresse  d'accuser,  en  réité- 
rant sa  promesse  de'  lui  assurer  des  avantages,  si  elle 
épouse  son  fils.  Evidemment  ces  deux  lettres  de  l'appe- 
lante devaient  y  avoir  rapport 

L'intimée  ne  peut  se  rendre  compte  que  les  parties  aient 
laissé  écouler  tant  d'années  sans  exiger  le  paiement  de  la 
somme  qui  aurait  été  ainsi  promise.  Si  cet  écrit  eât  réel- 
lement existé,  dit-elle,  du  vivant  du  père,  le  fils  aurait  dû 
le  faire  valoir  avant  sa  mort.  Ce  n'est  pas  à  nous  à  nous 
lancer  dans  le  champ  des  suppositions  pour  tâcher  de  dé- 
couvrir quels  ont  pu  être  les  motifs  du  fils.  Cette  absten- 
tion de  sa  part  pourrait  assez  naturellement  s'expliquer, 
d'un  côté,  par  l'espoir  qu'il  pouvait  nourrir  d'avoir  une  plus 
larg€i  part  dans  la  succession  opulente  de  son  père,  et,  de 
l'autre,  par  la  crainte  qu'une  demande  trop  hâtive  de  paie- 
ment n'eût  l'effet  de  le  mécontenter  au  point  de  le  porter  à 
frustrer  cet  espoir,  quelque  légitime  qu'il  pût  être.  La 
preuve  que  cet  espoir  n'était  pas  sans  fondement,  même 
après  là  donation  entrevifs  du  29  janvier,  1847,  c'est  qu'on 
voit  le  mari  de  l'appelante  appelé  par  testament  à  partager 
la  succession  de  son  père  avec  plusieurs  des  autres  enfants 
de  ce  dernier.  Il  est  vrai  que  cette  disposition  testamen- 
taire, ainsi  faite  à  son  profit,  fut  peu  de  temps  après  révo- 
quée par  un  codicile.    Il  a  pu  en  ignorer  le  fait  jusqu'à  sa 
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mort,  et  continuer  d'entrenir  l'espérance  d'obtenir  de  son 
père  de  plus  grands  avantages,  soit  pour  lui,  soit  pour  sa 
famille.  Je  ne  pense  pas  qu'on  puisse  raisonnablement  voir 
dans  cette  abstention  de  demande  de  paiement  du  vivant 
du  père,  aucun  motif  de  soupçonner  de  faux  l'écrit  du  14 
août,  1840,  pas  plus  qu'on  ne  saurait,  comme  le  prétend 
l'intimée,  trouver  un  semblable  motif  dans  le  simple  fait 
que  rappelante  n'a  porté  son  action  qu'environ  quinze  mois 
après  la  mort  de  M.  Moses  Hart. 

Atlwin,  Justice  {dissentiens.)  The  first  question  presented 
in  this  case  is  as  to  the  admissibility  of  the  testimony  of 
Thomas  S.  Judah  &  Henry  Judah,  two  of  the  witnesses 
examined  on  the  behalf  of  the  plaintiff  in  the  Court  below. 
That  testimony  was  rejected  at  Three  Rivers,  on  the  ground, 
that  the  witnesses  were  related  to  the  plaintiff.  This  is 
manifestly  an  error,  as  no  relationship  at  all  exists  between 
the  parties.  The  late  Moses  Hart,  it  is  true,  was  the  uncle 
of  the  plaintiff  as  well  as  of  the  witnesses,  but  he  was 
their  uncle,  only  in  consequence  of  his  intermarriage  with 
tbeir  aunt,  and  no  connection  arose  between  them  and  any 
other  of  his  blood,  except  his  issue  by  her.  But,  though 
the  reason  assigned  by  the  cotirt  below  be  insutiicien  , 
there  are  other  reasons  which,  in  my  opinion,  render  the 
confirmation  of  their  ruling  necessary.  The  ordinance  of 
1667,  which  governs  this  matter,  title  22,  article  3,  in  po- 
sitive terms  says  :  les  parens  et  dlliés  des  parties  jvsqu^tmx 
enfans  des  cousins  issus  de  germains  inchmvemerU^  ne  pew- 
vent  être  témoins  en  matière  civile^  pour  déposer  en  leur 
faveur  ou  contfeux^  mais  seront  leurs  dépositions  rfjetées. 
The  Judge  according  to  the  practice  in  France  was  bound 
ez  officio  to  see  the  statutory  prohibition  to  testify  carried 
out.  and  to  reject  the  depositions  if  taken.  Although  the 
Messrs.  Judah  are  not  related  to  the  plaintiff,  yet  being 
the  nephews  of  Moses  Hart,  they  are  cousins  gerniain  of 
Areli  Blake  Hart  and  Louisa  Howard  Hart,  his  children, 
by  their  aunt,  who  are  legatees  under  the  8ih.,  9th.  and 
10th.  bequests  contained  in  his  will,  and  his  sole  heirs  at 
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law.  The  action  having  been  bionght  against  the  de- 
fendant Maiy  McCarthy  not  in  her  own  right,  but  in  her 
capacity  of  executrix  of  the  said  Moses  Hart,  and  as  adnd- 
nistratrix  of  his  property,  under  the  law  of  Lower  Canada, 
Areli  Blake  Hart  &  his  sister  are  parties  interested  in  the 
suit.  They  are  virtually  the  parties  to  the  suit,  Mary 
McCarthy  ne  fait  que  prêter  son  ministère^  in  the  words  of 
Guyot's  Répertoire,  Verba  Témoignage^  vol.  17,  p.  66,  co- 
lonne 2.  Under  these  circumstances,  the  two  witnesses 
are  absolutely  disqualified  from  testifying  in  the  cause, 
their  evidence  was  properly  rejected,  and  cannot  lawfully 
be  looked  at  now. 

The  next  question  to  be  considered,  is  also  a  question  of 
evidence,  whether  the  signature  of  ^'  M.  Hart"  at  the  foot 
of  the  paper  writing  declared  upon,  be  genuine  or  a  for- 
gery. The  Court  at  Three  Rivers  was  of  opinion,  that  the 
paper  was  forged,  and  under  all  the  circumstances  of  the 
case  I  would  not  disturb  that  judgment.  The  appearance 
of  the  writing  is  suspicious,  as  sworn  to  by  the  defendaht's 
witnesses,  and  though  fewer  in  number  than  those  of  the 
plaintiff,  they  assign  reasons  for  their  opinions,  and  enter 
more  or  less  into  a  critical  examination  of  the  paper.  I  do 
not. wish  to  bind  myself  by  a  positive  opinion  of  my  own 
upon  this  head,  altho'  the  impression  on  my  mind  is  that 
the  paper  was  originally  written  in  pencil,  by  Moses  Hart, 
as  a  simple  j9rq;e/,  and  that  it  has  been  done  over  in  ink,  at 
a  subsequent  time. 

In  my  views  of  the  case,  however,  there  are  circums- 
tances which  shew,  that  the  paper  even  if  genuine,  is 
insuflîcient  to  confer  a  right  of  action  on  the  widow  of 
Alexander  T.  Hart  This  person  is  called  "  my  adopted 
son,"  in  the  writing  declared  upon,  but  the  record  shews 
tliat  he  was  one  of  several  natural  sons  of  Moses  Hart. 
The  date  of  the  writing  is  the  14th.  August,  1840.  On  the 
next  day,  viz,  the  15th.  in  a  letter  addressed  to  Miriam 
Judah,  the  appellant,  Moses  Hart  says  :  "  if  you  marry  him 
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"  it  will  not  only  please  me,  but  you  may  rely,  that  I  shall 
^^  take  care  of  you,  that  you  do  not  want  and  shall  assist  you 
"  bothy  and  if  you  have  children^  they  shall  share  in  my 
'^  esteUe  as  my  other  grand  children.^^ 

On  fhe  17th.  August,  1840,  he  again  writes:  "  if  you 
"  marry  him  it  would  give  me  much  pleasure,  and  I  will 
"  always  take  care  of  you.''  The  declaration  states  that 
delivery  was  made  to  the  appellant  of  the  engagement  ou 
promesse  par  écrit  sous  seing  privée  that  Moses  Hart  "  trans- 
mit alors  à  la  dite  demanderesse  le  dit  engagement.*'  Of 
the  fact  there  is  no  proof  unless  it  be  furnished  by  the  pro- 
duction of  the  paper  by  the  widow  of  Alexander  Thomas 
Hart,  after  the  death  of  her  husband,  and  of  her  father  in 
law  and  uncle  Moses  Hart,  on  the  10th.  February,  1854,  that 
is,  nearly  14  years,  after  the  date  of  the  sous  seing  privé. 
The  declaration  alleges,  "  que  le  dit  Alexander  Thomas 
"  Hart  était  alors  pauvre  de  même  que  la  dite  demande- 
"  resse  qui  cependant  était  et  pouvait  encore  être  soutenue 
"  par  sa  mère"  and  "  qu'en  conséquence  du  jdit  engage- 
"  ment  ou  promesse  écrite  à  elle  faite,  la  dite  demanderesse 
"  a  consenti  à  épouser  le  dit  Alexander  Thomas  Hart." 
It  is  singular  that  under  such  circumstances,  the  appellant, 
having  this  paper  in  her  possession,  should  not  have 
enforced  payment  of  such  a  sum  as  fifteen  hundred  pounds, 
at  the  instant  of  the  marriage.  Of  the  fulfilment  of  the  pro- 
mises contained  in  the  two  letters  of  the  15th.  and  17th.  of 
August,  there  is  good  proof  on  the  record.  On  the  29th. 
January,  1847,  Moses  Hart  executed  a  deed  of  gift  inter- 
vivos  in  favor  of  Alexander  Thomas  Hart,  son  fils  naturel, 
"  et  voulant  donner  des  marques  et  des  preuves  évi- 
"  dentés  de  l'amitié  qu'il  porte  et  conserve  et  des  services 
"  à  lui  rendus,"  the  usufructuary  enjoyment  is  given  to 
him  during  his  life  of  the  fief  or  seigniory  of  CourVal, 
'^  contenant  deux  lieues  ou  environ  de  front  sur  trois  lieues 
"  de  profondeur  et  plus  s'il  y  a."  This  donation  is  made 
"  au  dit  Alexander  Thomas  Hart,  de  la  jouissance  sus- 
"  donnée  comme  pension  alimentaire,  et  quant  à  la  pro- 
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"  priété  aux  eiifîans  ci-devant  mentionnés  et  à  ceux  à 
"  naître  de  son  dit  mariage  avec  la  dite  Miriam  Judah,"  et 
**  de  laquelle  propriété  les  dits  enfans  ci-devant  dénommés 
"  et  ceux  à  naître  de  son  dit  mariage  avec  la  dite  Miriam 
"Jadah,  pourront  disposer  du  jour  du  décès  du  dit 
"  Alexander  Thomas  Hart  leur  père  en  toute  propriété, 
^^  comàie  bon  leur  semblera." 

The  object  of  the  paper  of  the  14th.  August,  supposing  it  to 
be  genuine  would  be  to  specify  the  extent  of  his  proposed  li- 
berality which  is  left  indefinite  by  the  two.letteirs.  But  accor- 
ding to  the  terms  both  of  the  writing  and  of  the  letters,  if  taken 
together,  the  intention  of  Moses  Hart  was  to  make  a  dona- 
tion en  faveur  de  mariage  to  the  future  bride.  By  the  law 
of  Lower  Canada^  marriage  settlements  may  be  made, 
granting  to  the  wife  all  the  powers  oî^femesole^  to  receive 
monies,  to  alienate  moveable  property  and  to  hold  and^ 
manage  real  estate.  In  the  absence  of  such  settlement,  the 
régime  de  communauté  arises  at  common  law,  and  the 
husband,  as  the  chef  or  head  of  the  communauté^  is  invested 
with  the  sole  management.  The  intention  of  Moses  Hart, 
as  can  be  collected  from  the  terms  of  the  writing  of  the  14th. 
August,  was  to  make  a  gift  or  donation  or  to  settle  upon 
her  the  sum  of  £1500.  Marriage,  not  preceded  by  a  settle- 
ment in  notarial  form,  frustrated  donor's  intention.  The 
marriage  of  Miriam  Judah  took  place  at  New  York,  and  no 
antenuptial  settlement  or  marriage  contract  took  place. 
The  terras  of  the  deed  of  gift  of  the  29th.  January,  1847, 
are  such  as  to  repair  the  want  of  a  settlement.  The  son 
has  the  enjoyment  of  the  fief  for  life  by  way  of  pension 
alimentaire^  not  liable  to  claims  of  creditors.  The  fee 
simple  is  in  the  children,  and  provision  is  made  for  the 
widow,  upon  the  death  of  Alexander  Thomas  Hart.  The 
plea  of  the  defendant  in  the  Court  below  treats  the  writing 
upon  which  the  action  was  brought,  as  a  promissory  note, 
this  is  an  error.  It  is  really  a  gift,  or  promise  to  make  and 
execute  a  "  donation  "  in  future.  The  declaration  stales 
**  qu'en  cons6quence  du  dit  engagement  ou  promesse  écrite 
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*^  à  elle  faite  comme  susdit,  la  dite  demanderesse  a  consenti 
V  à  épouser  le  dît  Alexander  Thomas  Hart..."  "  de  sorte 
"  que  la  condition  apposée  par  le  dit  Moses  Hart  au  don 
"  de  quinze  cent  livres  courant,  quMl  voulait  faire  à  la  dite 
"  demanderesse  par  la  promesse  écrite  sus-mentionnée 
**  s'est  trouvée  accomplie."  It  goes  further  and  alleges, 
*'  Que  sans  cet  engagement  ou  proiïiesse  écrite  comme 
**  susdit  du  dît  Moses  Hart,  de  lui  payer  la  dite  somme 
"  de  quinze  cens  livres  courant,  la  dite  demanderesse  ne 
"  se  serait  pas  mariée  avec  le  dit  Alexander  Thomas 
*'  Hart.  "  This  last  averment  is  utterly  irrecgncilable 
with  the  fact,  that  the  execution  of  the  promise  was  never 
demanded  during  the  life  time  of  Moses  Hart/ and  that 
the  first  demand  upon  his  estate  was  made  nearly  ten 
years  after  the  date  of  the  paper.  Under  the  law  of  Lower 
Canada,  **  Pacceptation  est  un  des  élémens  dont  se  com- 
^^  pose  la  donation.  Elle  tient  à  son  essence,  le  donateur 
"  n'est  point  lié,  jusqu'à  ce  qu'il  ait  la  certitude  que  son 
**  bienfait  est  accepté.  Non  potest  liberalitas  nofenti  acguirij 
"  dit  la  loi  19  §  2  ff  efe  donat.  On  lit  encore  dans  d'autres 
"  lois,  invito  benefidum  non  datur.  Il  n'y  a  donc  de  dona- 
"  tion  que  du  jour  de  l'acceptation  ;  d'où  iPrésulte  qu'il  n'y 
"  en  aurait  jamais,  si  l'acceptation  n'était  pas  faite  du 
^*  vivant  du  donateur  et  par  le  donataire  lui-même."  Gre- 
nier, Traité  des  Donations,  No.  66,  vol.  1,  pp.  S62-S,  4 
EditioQ,  Paris. 

"  Si  l'acceptation  n'est  pas  faite  par  le  donataire  dans 
"  l'acte  de  'donation,  elle  pourra  l'être  par  un  acte  posté- 
'^  rieur  et  authentique,  dont  il  restera  mitute.  Mais  alors 
^^  l^acte  d'* acceptation  devra  être  notifié  au  donateur ^  parce^ 
'^  que  ce  h*est  que  de  cet  instant  qu'il  sait  quUl  est  lié  et  quHl 
^^  ne  peut  plus  révoquer  la  donation,^^  Grenier,  No.  57,  p. 
376. 

In  applying  these  principles  to  the  case  of  the  plaintiff,  I 
find  that  it  fails  in  the  essential  particulars  of  ^^  acceptation" 
and  delivery.  At  what  time,  how  and  by  whom  was  the 
paper  writing,  upon  which  the  action  is  brought  delivered  to 


396 

her?  How  and  when  did  she  notify  to  Moses  Hart  her 
acceptance,  so  as  irrevocably  to  bind  him  to  specific  per* 
formance  and  prevent  ^^  revocation  "  or  countermand  ?  The 
declaration  inferentially  treats  the  fact  of  the  mariage,  in 
accordance  with  the  terms  of  the  writing,  together  with  the 
averment  that  she  would  not  have  married  but  for  the^  pro* 
mise  contained  in  it,  as  equivalent  to  ^^  acceptation  "  and 
*^  notification."  It  is  not  so  in  my  opinion.  The  ^^  donation 
"  entrevifc"  of  the  29th.  January,  1847.  was  a  formal  in»- 
trament  which  called  upon  the  plaintiff  and  her  late  has* 
band  to  enforce  the  demand  for  £1500,  for  which  the  pre- 
sent action  has  been  brought,  no  such  demand  was  then 
made,  and  she  and  her  children  now  hold  the  seigniory  of 
CourVal  und^  that  donation.  *^  Du  vivant  même  du  dona* 
^^  teur,  pour  que  la  donation  soit  acceptée  efficacement,  il 
^^  faut  que  les  choses  soit  encore  entières  et  que  la  donatioh 
^^  n'ait  pas  été  révoquée  d'une  manière  expresse  ou  tacite. 
^^  L'aliénation  ou  une  autre  donation  constituerait  une  révo- 
*^  cation  tacite  etc.  En  aucun  cas  la  notification  de  l'acte 
*^  de  révocation  expresse  ou  tacite  n'est  nécessaire,  etc. 
Note  d.  No.  66,  p.  S6S-4,.  1,  Grenier,  des  donations.^^ 

I  should  presume  revocation  or  countermand  from  the 
mere  fact  of  the  execution  of  the  formal  deed  of  gift.  In 
the  statement  of  the  case  in  the  Court  below,  there  is  loose- 
ness on  both  sides;  the  declaration  and  the  defense  are 
untechnical.  But  as  under  our  system  of  law,  les  actions 
sont  de  bonne  foi^  and  no  precise  form  of  words  is  required 
in  pleading,  (12  Victoria,  cap.  38,  sect.  87,)  I  take  up  the 
evidence  on  both  sides  as  applicable  to  the  demand,  and 
the  conclusion  I  arrive  at,  is  that  the  demand  is  neither  sus- 
tainable nor  sustained.  For  these  reasons,  I  would  affirm 
the  judgment  of  the  Court  below  and  dismiss  the  action  of 
the  appellant  with  costs  in  both  Courts. 

Le  jugement  rendu  le  1  octobre,  1868,  est  comme  suit  :  (1). 

La  Cour,  etc.  Considérant  que  dans  le  jugement  dont 

est  appel,  il  y  a  mal  jugé,  lo.  en  ce  qu'il  rejette  les  dépo- 

(1)  FtéB9nt»  :— L'hon.  lir  L.  H.  Lftfontaine,  Bari,  Ajrlwin,  Dartl  et  Caron,  Jug«i. 
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sitions  de  T.  S.  Jodah  et  H.  Judah,  Ecrs.,  sur  le  principe 
qaUls  étaient  alliés  à  l'appelante  an  degré  prohibé  par  la 
k>i,  tandisque,  de  fait,  ils  ne  lui  sont  nullement  alliés; 
to.  en  ce  que  le  dit  jugement  déboute  l'appelante  de  son 
action,  alléguant,  pour  motif,  qu'il  n'avait  pas  été  prouvé 
à  la  satisfaction  de  la  Cour  Supérieure  que  l'écrit,  qui  .ser- 
vait de  base  à  l'action,  est  de  l'écriture  de  feu  Moses  Hart, 
mais  qu'au  contraire  il  paraissait  à  la  dite  Cour  que  le  dit 
écrit  était  faux  et  contrefait;  considérant  que  ce  motif  n'est 
pas  justifié  par  l'appréciation  de  la  preuve  ;  qu'au  contraire 
il  résulte  de  cette  preuve  que  le  dit  écrit  est  sincère,  et  qu'il 
a  vraiment  été  écrit  et  signé  par  le  dit  Moses  Hart  : — ^In- 
firme le  dit  jugement  avec  dépens  contre  l'intimée  ;  et  cette 
Cour  procédant  à  rendre  le  jugement  que  la  dite  Cour  Su* 
perieure  aurait  du  rendre  condamne  la  défenderesse  es  dites 
qualités  à  payer  à  ladite  demanderesse  la  somme  de  £1500 
avec  intérêt  et  dépens  (L'hon.  M.  le  juge  Aylwin  dissenUente). 
Ce  jugement  a  été  infirmé  au  conseil  privé. 


^^^^^Lv^^^^^'l    DISTRICT  DE  QUÉBEC. 

Présents  : —  Sir  L.  H.  LaFontains,  Bart.    Juge-en-Chef, 

ArLwiN,  DuvAL  et  Cabon,  Juges. 
Gabon, , » Appelant. 


et 


Casobaik, Intimé. 


Jugé  :  >  lo  Q«o  rabolitlon  dnielndt  oon- 
TMiilonnol  par  Tmota  d»  1*  18me.  Viotoria 
ehsp.  103,  MO.  4,  n*a  point  d'offel  réiio- 
aetu>  «t  que  le  retrait  peut  s'ozerMr  aur 
deg  immoablM  aliénéi  arant  la  pa«atioii 
do  cet  acte. 

2o  Qao  l'aTortiBMmoBt  du  shérif,  portant 

So  dof  immonblot  seront  Tondna  à  la 
krge  doi  eeni  ot  rentee  et  antres  droits 
seignenriaoz  et  oonventionnols  etipnKs  anz 
titres  originaires  do  ooooeesion,  ostsoflisant 
pow  oonserrer  le  droit  de  rotrait»  sans 
cm'il  soit  besoin  d'opposition  afin  deenaige. 


Hold  ^-lo  That  the  abolition  of  the  re- 
irait  eonvâniùmnêl  hj  the  leth  Vlot  oap. 
103,  see.  4,  has  no  retroaottro  ellbot,  and 
thai  the  rs<rai^  maj  be  ozereised  upon 
immoToables  sold  before  the  passing  of 
the  said  act 

2o  That  the  aTortisomont  of  the  sheriff, 
stating  that  the  immoreableswiU  be  sold 
snliject  to  the  eena  ei  rmUê  and  other  sei- 
gniorial and  oonren^nal  charges  and  dnes 
aocording  to  th^  original  titles  of  conces- 
sion, is  sofident  to  presenre  the  dnU  de 
retraU  and  that  in  snch 
tion  q^  da  charge  was 


a  case  an  opposi- 
Botvaqnifsd. 

Jugement  rendu  le  12  octobre,  1857. 

L'action  portée  à  la  Cour  de  Eamouraska  par  Casgrain 
contre  GaroQ,  avait  pour  objet  de  revendiquer,  en  vertu  du 
(1)  Sir  L.  H.  LaïOBtalao,  diêêmiiknU. 
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droit  de  retrait  conventionnel,  divers  immeubles  vendus  par 
décret,  et  dont  Garon  s'était  porté  adjudicataire  sous  les 
circonstances  qui  suivent. 

Le  13  mai,  1851,  les  biens  de  Pierre  Gaion,  père  de  Pap* 
pelant,  furent  vendus  par  le  shérif  du  district  de  Québec, 
dans  une  poursuite  dans  laquelle  A.  Langevin,  prêtre,  était 
demandeur  contre  le  dit  Pierre  Oaionret  contre  Pierre  Tho- 
mas Casgrain,  l'intimé  actuel,  tous  deux  défendeurs. 

Henri  Garon,  l'appelant  actuel,  fils  du  dit  Pierre  Garon, 
ae  rendit  adjudicataire  de  ces  biens  divisés  en  treize  lots 
inéguUers. 

Casgrain,  l'intimé,  seigneur  du  fief  de  la  Rivière-Onelle, 
Youlant  retralre  ces  biens,  porta  une  action  contre  l'appe- 
lant, et  obtint  jugement  lui  octroyant  le  retrait. 

L'appel  était  de  ce  jugement. 

La  cause  présentait  une  question  de  fait,  savoir  :  que 
Casgrain  avait  renoncé  à  son  droit  de  retrait,  moyennant 
certaines  considérations.  La  Cour  de  première  instance  et 
la  Cour  d'appel  ayant  jugé  cette  prétention  non  fondée  en 
fait,  il  est  inutile  de  s'en  occuper. 

En  point  de  droit  l'appelant  prétendait  que  le  jugement 
de  la  Cour  de  première  instance  était  incorrect  pour  les 
raisons  suivantes. 

lo.  Pàrceque  les  immeubles  vendus  étant  parties  indi- 
vises d'immeubles  dont  l'appelant  possédait  une  portion,  il 
n'y  avait  pas  lieu  au  retrait  en  pareil  cas,  et  la  vente  n'équi- 
valait qu'à  un  partage,  par  lequel  Tun  des  copartageants  ou 
copropriétaires  réunit  le  tout. 

So.  Pàrceque  l'appelant  étant  le  fils  du  défendeur  origi* 
naire  pouvait  exercer  le  retrait  lignager  et  être  préféré  au 
seigneur. 

So.  Paroetque  las  dits  immeubles  n'ayant  pas  été  vendus 
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à  la  charge  du  teiraity  ce  droit  qui  n'est  que  conventionnel, 
ai  rintimé  Pa  jamais  eu,  était  perdu  pour  lui. 

4o.  Parcequ'à  l'époque  où  le  dit  jugement  en  retrait  a  été 
piononeé,  le  droit  de  retrait  était  absolument  aboli  par  un 
a«te  de  la  législature  qui  dans  ce  cas  n'a  pas  réservé  le 
droit  dans  les'  actions  pendantes,  comme  elle  l'a  fait  par 
l'acte  abolissant  le  retrait  lignager. 

5o.  Parceque  par  l'acte  de  la  législature  abolissant  le 
retrait  seigneurial,  il  est  déclaré  dans  quel  cas  le  seigneur 
pent  exercer  ce  droit,  savoir,  seulement  en  cas  de  fraude 
de  ses  droits,  ce  qui  n'est  pas  en  question  dans  la  présente 
instance.  (1) 

A  ces  prétentions  de  rappelant  l'intimé  répondait  : 

lo.  Qu'il  n'y  avait  point  de  preuve  que  l'appelant  était 
propriétaire  d'une  partie  indivise  des  immeubles  vendus  en 
justice. 

jSo.  Que  les  immeubles    acquis   par  l'appelant  n'étant 
point  propres  dans  la  personne  de  Pierre  Garon,  n'étaient  pas . 
sujets  au  retrait  lignager;  (2)  que  le  retrait  lignager  prime, 
il  est  vrai,  le  retrait  seigneurial,  mais  que  le  retrait  conven- 
tionnel l'emporte  sur  le  retrait  lignager.  (S) 

So.  Que  Tavertissement  du  sbérif,  portant  que  les  immeu* 
meubles  saisis  seront  vendus  à  la  charge  des  cens  et  rentes 
et  autres  droits  seigneuriaux  et  conventionnels  stipulés  aux 
titres  originaires  de  concession,  a  conservé  le  retrait  et  que 
dans  ce  cas  il  n'était  pas  besoin  d'opposition  afin  de 
charge.  (4) 


(1)  Autorités  oitéM  par  rappelant  en  oetto  t^ 

Pothier,   Traité  du  retrait,  Ko.   n2.~PotUafL  toI.  1,  pagas   905,  890,  896  et 

smTantet.— Pothior,  voM,  pams  286,  2B8,  896,  883,  897,  898.— Pradhomine,  Traité 
dw  droits  on  rotare,  pages  473,  474  et  soiTaotas,  et  pages  486,  478,  490  et  601«— 
18e.  Vio.  0.  103,  see.  4.— 18e.  Vie.  o.  102—30  mât,  66. 
Autorités  dtées  par  l'intimé. 

(2)  Coatnme  de  Paris,  Art.  129. 

(3)  Pothier,  toI.  2,  Traité  des  Betraits,  no.  678. 

(4)  lime.  Wm.  IV,  ofaap.  15,  s.  26. 
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4o.  Que  Tacte  de  la  18e.  Vict.  chap.  lOS,  s.  4,  n^avait 
point  d'effet  rétroactif,  et  que  le  retrait  pouvait  s'exercer  sur 
des  immeubles  aliénés  avant  la  passation  de  cet  acte. 

5o.  Que  le  retrait  conventionnel  ne  peut  pas  s^exerœr 
seulement  dans  les  cas  de  fraude. 

Sur  ces  diverses  questions  la  Cour  à  Tunanimité  est  d'a^ 
vis  : 

lo.  Qu'il  n'y  a  point  de  preuve  que  l'appelant  fut  pro- 
priétaire par  indivis  des  immeubles  saisis,  au  quel  cas  l'ap- 
pelant eut  du  réussir. 

2o.  Qu'il  n'y  a  pas  de  preuve  que  les  immeubles  saisis 
fussent  sujets  au  retrait  lignager. 

So.  Sur  le  troisième  point  la  majorité  de  la  Cour  est 
d^avis  que  le  retrait  n'a  pas  été  purgé  par  le  décret. 

Sir  L.  H.  L/iFoNTAiNB,  Bart.,  est  d'avis  que  le  retrait 
conventionnel  n*ayant  pas  été  nommément  mentionné  dans 
les  annonces  du  eàêrif,  a  été  purgé  par  le  décret,  et  sur  ce 
point  il  aurait  infirmé  le  jugement  de  la  Cour  de  première 
instance. 

4o.  et  5o.  Sur  les  deux  denûères  questions,  la  Cour 
est  unanime  à  déclarer  que  Tacte  de  la  18me.  Vict.  chap- 
lOS,  n'a  pas  d'effet  rétroactif,  et  que  le  retrait  n'est  pas 
limité  aux  cas  de  fraude. 

Le  jugement  de  la  Cour  de  première  instance  est  con- 
firmé ;  Sir  L.  H.  LaFontaine,  dissentiente. 

T£ssiER,  pour  rappelant. 

Taschbbsau  et  Duval,  pour  l'intimé. 
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^^A^PKAL^M?^'!    I^ÏSTRICT  OF  MONTREAL, 

Before: — Sib    L.  H.  LAFoirrAimB,   Bart.,   Chief  Justice^ 
Aylwinj  Dutal  and  Gabon,  Justices. 

Trb  Montbxal  A80UBANCB  CoMPAiTr) AppMomU. 

and 
Mc<}ii«uTB  AT, • • • , .  •  •  ^  • .  •  Bespcmdent 


Hold:— lOb  Thftt  a  6ontn6t  of  Inni- 
tÊOOê  BMiiut  in  may  be  made  and  pco- 
rtd  witEoat  writing. 

2o.  That  a  tnaifor,  aHhongfa  notarial,  of 
a  mortgage  the  aabject  of  Insaranoe,  doee 
ttdt  dettroy  the  iamrable  int«ireit  then 
tgtetiiM;,  %eonire4tUr€  »<nuëdngprwi 
from  the  trantferree  shewing  that  the 
rwaenominaL 


So.  That  a  olaoee  In  the  aote  eoostltiiting 
the  eharter  of  an  inoorporated  Inswaaoe 
Company,  proTiding  "  that  all  polioief  of 
**  amnranoe  whatever,  made  onder  the  an* 
^  thority  of  thb  aot  (1)  or  of  the  ordinanoe 
"aforaeaid.  whbh  thaU  be  sabwribed 
"  by  any  tnree  dlreetors  of  the  eûd  oor- 
**  poffatkm,  and  eooatenigned  by  the  ae- 
"  oretary  and  manager,  and  shall  be  im- 
*«  der  the  feal  of  the  Corporation,  shall  be 
"binding  npon  the  oorporation,  thoagh 
"not  enucribed  In  the  presenoe  of  a 
"  board  of  tnuteee,  provided  nob  ne- 
^  lidei  be  made  and  sobaoribed  in  oonfor- 
•*  nAty  to  a  by-hiw  of  tfae  Corpotatkn," 
doei  not  ezelade  other  meaai  of  proying 
a  eonttiot  of  aeeiuaaee  ooneented  to  by 


4o.  That  intereit  on  the  amount  innved 
a^  be  awaidadfrom  Um  day  of  tba  lo«- 


Jogé»— lo.  Qn'vn  contrat  d'aflnttaoea 
MBtre  le  fenaent  être  fiait  et  prearé  latti 


même    notadl^ 

de  laqpelle  on 

léMtpaa 


écrit  a  cet 

ao.  Qo^gn 
d'nne  hypothèque  en  rai  ^ 

aeflbetae  one  AMoraiioe,  ne  dé 
raemuaape  existant  alors,  one  eonto»- 
lettre  dn  eeesioniiaire,  sons  seing  privé, 
constatent  que  le  transport  n'était  fOt 
nominal. 

30.  Qahum  elaoe  dans  1m  aetoi  lacoiw 
pofaat  une  oompagnie  d'assuranœ  qui 
statue  **  que  toutes  les  polioes  d'assuranoa 
*'  qne  œ  soit,  fixités  en  vertne  du  préeeal 
**  acte  ou  de  l'ordonnance  susdite,  qdt  se- 
"  rout  eigaéee  par  trois  direeteuie  ds  ladUa 
*'  corporation,  et  oontresignées  par  le  secré- 
««  trira  eiles  régiasenrs,  et  ravdtaeg  dm 
'*  sœau  de  la  dite  corporaUon,  obligeront  la 
**  dite  ooiporatico,  quoique  non  signées  mk 
"  préeonee  dn  conseil  dessyndios,  ponrm 
^  que  OH  polioes  soient  faites  et  signées  oon- 
"  mméiaent  aax  règles  et  réglemaats  ^ 
**  la  oorporation,"  n'empêche  pas  la  preuTa 
par  il'aafeMo  moyans  d'un  oontrat  d's 


par  telle  compagnie. 


4o.  Qaa  llntérdt  sur  le  montant  del*aa- 
anraaae  faut  èt|«  aoeéidé  a  oampitt  ^ 
Jour  de  la  porta. 


Judgment  rendered  the  7th.  July,  1868, 

On  the  18tli.  Febmaiy,  1852,  Mrs.  Reid  was  proprietor 
olf  a  mortgage  for  £S000  upon  the  Hays  House,  granted  by 
M.  J.  Hays,  thereto  previously  the  proprietor,  but  which  hé 


(1)  0  Yk,  Cap.  22,  see.  4. 
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had  sold  to  M.  Y.  Hays,  by  deed  before  Gibb,  and  his 
coUeagae,  notaries,  dated  Snd.  January,  1852,  the  latter 
assuming  the  mortgage  and  undertaking  to  pay  it  in  five 
yearSy  and  to  have  the  building  insured  for  Mrs.  Reid's 
benefit  to  the  extent  of  the  mortgage. 

Mrs.  Reid  was  a  party  to  this  deed,  accepting  the  condi- 
tions in  her  favour  ;  on  the  18th.  February  M.  J.  Hays, 
called  on  Mr.  Murray,  the  manager  of  the  Montreal  Assn* 
ranee  Company,  to  eflect  an  insurance  on  behalf  of  Mrs. 
Reid,  he  gave  his  own  note  payable  to  Mr.  Murray's  order, 
for  the  annual  premium  payable  in  ten  days,  which  was 
afterwards  endorsed  by  Murray,  and  placed  in  the  Bank  of 
Montreal  for  collection  in  the  name  and  for  the  account  of 
the  respondents.  The  note  was  dishonoured  at  maturity, 
and  notice  of  dishonor  given  Mr.  Hays,  he  being  at  the  time 
in  insolvent  circumstances. 

By  two  transfers  before  Oriffin,  and  colleague,  notaries, 
dated  2Srd.  June,  18ôt,  Mrs.  Reid  transferred,  without  war- 
ranty, £3000,  part  of  her  mortgage,  to  H.  Taylor  as  curator 
to  a  substitution  under  the  will  of  one  McKenzie,  and  the 
remainder  to  Mcrulloch,Ermatinger  and  Taylor,  accepting 
by  the  latter,  as  executors  of  the  will  of  F.  C.  Cameron. 
These  transfers  were  not  notified  to  the  appellant,  but  the 
respondent  produced  a  sous  seinfr  privé  document,  in  the 
nature  of  a  conire-leUref  signed  by  Taylor,  dated  24th.  June, 
186S,  declaring  the  transfers  to  be  nominal  and  without 
consideration  ;  the  Hays  House  was  burnt  on  the  8th.  July, 
185t,  and  the  respondent  brought  her  action  for  £3000,  the 
amount  of  the  insurance  which  she  alleged  was  effected  on 
her  behalf  by  M.  J.  Hays. 

To  prove  the  contract,  the  respondent  produced  at  the 
tiial  Mr.  Murray,  manager  of  the  company,  M.  J.  Hays, 
H.  Taylor  and  P.  McGill,  the  former  of  whom  produced 
a  book  of  the  Company  containing  the  following  entry. 
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and  for  what 
perioa. 


8911 


OneyMr 

ISth 

1862,d»C- 
•d  M 

àMJ. 


Nun6,  Be- 


wdProfM- 
•l<m  of  per- 
•onlninred 


DaoM  Bli- 
nbeth  Mo 
amirray, 
widow  of 
the    UU 
Hon-Jamoi 
Bold,    Mk 
imiTonai 
kgatoa  un- 
der tholaat 
wiU  A  lee- 


te  Hod.  Ja- 
iBeid. 


Deeerlptioik  à  81- 
toation  of  Proper^ 
tylnfared. 


On  a  Uodt   of 

biUdiagi.  boiltof 
■tone  aad  covered 
with  tio,  oeeapied 
aa  a  hotel,  aad 
known  aa  the 
''Hayi  Honae,'* 
fitnate  and  form- 
ing  the  eomer  of 
Notre  Dame  Street 
and  Dalhoniie 
or  Square,  Montreal  ; 
boonded  on  Notre 
Dame  Street  by  a 
itone  building  oo- 
▼ered  with  tin, 
owned  bj  the  Hon 
D.  B.  Vigor,  ofl 
Dalhouiie  Square 
by  a  fimiiar  build- 
ing owned  by 
Judge  Mondelet, 
and  in  rear  by 
Champ  de  Man 
Street 


Of  what 
materiala 

the  Build- 
ings are 

eonatnwted 


Stone,  oo- 
▼eredwith- 
da. 


Sumeln- 
raied  In. 


£    B.d. 


300000 


BaU 
of  pre- 
mium. 


£  §.4 


0  150 


Total 
amount 
of  pre- 
mium 
reoeived 


£    B.^ 


Nun. 
22  10  0 


Murray's  evidence  was  to  the  effect  that  Hays  and 
applied  for  insurance  and  given  his  note  for  a  yearly  pre- 
mium, Murray  promising  that  a  policy  should  issue  if  the 
note  were  paid,  the  insurance  to  be  good  until  the  maturity 
of  the  note.  Hays  denied  that  there  was  any  condition 
attached  to  the  acceptance  of  the  note,  and  Taylor  and 
McGill  swore  to  Murray's  having  admitted  that  the  insu- 
rance was  effected. 

The  appellants  objected  to  this  evidence. 

1st.  Because  verbal  testimony  could  not  be  received  to 
prove  the  contract  as  alleged. 

Snd.  Because  verbal  testimony  could  not  be  received  to 
prove  a  contract  of  iusurance,  especially  in  this  case,  where 
the  charter  and  by-laws  of  the  company  prescribed  a  par- 
ticular mode  of  contracting. 
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Srd.  Becaujse  Haya  and  Taylor  vnie  both  inteiested  wit- 
nesees. 

4th.  Because  Mairay  was  not  competent  to  bind  the  com- 
pany by  a  verbal  contract  and  that  be  had  exceeded  his 
powers. 

ôth.  Because  his  declarations  or  admissions  of  the  alleged 
contract  were  not  part  of  the  res  gestm.  These  objections 
were  overruled  on  the  trial  before  a  jury. 

Other  testimony  was  adduced  with  regard  to  the  practice 
of  the  office,  and  as  to  the  practice  of  insuring  without  po* 
licies. 

The  precise  nature  of  the  pleadings  and  the  points  raised 
by  the  parties  appear  in  the  charge  of  the  honorable  Judge 
who  presided  at  the  trial,  signed  by  him  and  of  record  in 
the  cause,  and  in  the  opinions  of  the  judges  of  the  Court 
of  Queen's  Bench  fowarded  with  the  record  ou  an  appeal 
by  the  Insurance  Company  to  Her  Majesty  in  Her  Privy 
CounciL 

The  jury  gave  a  verdict  for  £3000,  with  interest  from  the 
8th.  July,  1852,  date  of  the  fire. 

When  the  plaintifif  mQved  in  the  Court  below  for  judg^ 
ment  upon  the  verdict,  the  defendants  merely  protested  thai 
the  case  should  be  determined  in  their  favor,  and  that  as  it 
wouhl,  in  any  case,  go  ta  appeal,  they,  intimated  their  intern* 
tion  of  raising*  the  different  questions  that  ptesented  tfaemf> 
selves  in  appeal,  allowing  the  judgment  to  pass  against 
them  without  argument. 

ArtwiK,  Justice,  dissenting. — Thid  Assurance  Company 
is  a  body  corporate,  tmder  an  ordinance  of  the  governor 
and  special  council,  for  the  affairs  of  the  province  of  Lower 
Canada,  4  Vic,  cap.  37.  The  Stockholders  at  a  general 
meeting  are  empowered  to  make  "  by-laws,  cvdinances, 
and  regulations,''  for  the  management  of  the  said  corpo- 
ration, and  to  ^^  elect  and  choose  such  directors  and  other 
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^^  officers,  and  vest  in  them  such  powers  as  to  such  majority 
*^  shall  seem  meet  and  right  for  the  purposes  aforesaid.*' 

•*  Tlie  said  corporation  shall  and  may  do  and  execute  by 
^*  the  nuinner  aforesaid^  all  and  singular  other  the  matters 
**  and  things  touching  the  business  of  the  said  corporation, 
^  and  subject,  nevertheless,  to  the  rules,  regulations,  stipu- 
"  lations  and  provisions  herein  prescribed  and  established.** 
The  provincial  statute  of  the  6  Vic,  cap.  22,  which  con- 
firms the  ordinance,  and  vests  new  power  in  the  corpo- 
ration, provides  in  section  4,  as  follows,  "  that  all  policies 
**  of  Assurance  whatever,  made  under  the  authority  of  this 
**  Act,  or  of  the  ordinance  aforesaid,  which  shall  be  subs- 
**  cribed  by  any  ihree  directors  of  the  said  corporation,  and 
<*  countersigned  by  the  secretary  and  manager,  and  shall  be 
**  under  the  seal  of  the  corporation^  shall  be  binding  upon 
^^  the  corporation,  though  not  subscribed  in  the  presence  of  a 
**  board  of  Trustees,  provided  such  policies  be  made  and 
**  subscribed  in  conformity  to  a  by-law  of  the  corporation." — 
Sect  4. 

By  a  by-law  made  on  the  SOth  October,  1840,  at  a  ge- 
neral meeting  of  stockholders,  "  the  directors  shall  have 
**  authority,  together  with  the  manager  and  secretary,  to 
^*  make  and  effect  contracts  of  insurance  in  the  name  and  on 
"  behalf  of  the  corporation  with  any  person  or  persons,  &c, 
**  against  loss  and  damage  by  J&re,  on  any  house,  stores, 
*^  &c.,  and  all  policies  of  Insurance  so  made  shall  be  signed 
"  by  three  directors,  and  countersigned  by  the  manager  and 
**  secretary,  and  under  the  seal  of  the  corporation,  and  shall 
"  be  binding  and  obligatory  on  the  whole  corporation,  in 
**  the  same  manner  and  with  like  force,  as  under  the  hand 
**  and  seal  of  each  individual  member  of  the  corporation." 

"  The  directors  before  granting  insurance  must  be  satis- 
*^  fied  with  the  character  of  the  applicant,  and  in  no  cas« 
**  shall  they  exceed  on  any  one  risk,  the  amounts  set  oppo- 
**  site  the  respective  classes,  as  follows,  &c." 
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The  forms  of  policy  and  ad  interim  receipt  used  by  the 
company  are  on  the  record,  and  the  conditions  are  printed 
as  usaal  on  the  back  of  the  policy.  No.  7  of  these  condi- 
tions is  to  this  effect.  ^*  No  order  for  insurance  will  be  of 
*^  any  force,  unless  the  premium  is  first  paid  to  the  (fficcy  and 
^^  all  persons  desirous  to  continue  their  insurance,  must 
^^  make  their  future  payments,  on  or  before  the  day  limited 
*'  by  their  respective  policies^  or  the  same  will  be  void."  The 
respondent  claims  from  the  company  indemnity  for  a  loss 
by  fire,  and  seeks  to  enforce  a  remedy  for  the  supposed 
breach  of  what  is  called  in  the  declaration,  ^^  a  verbal  cuve- 
*^  nant  and  agreement"  with  them  to  insure.  She  alleges^ 
that  one  Moses  Judah  Hays,  her  debtor  under  a  notarial 
obligation^  ^^  verbally^^  covenanted  and  agreed,  in  conside- 
ration of  a  further  delay  to  be  granted  to  him  for  the 
payment  of  the  debt  and  interest  due  to  her,  to  insure,  or 
cause  to  be  insured,  at  his  own  proper  expense,  a  certain 
building  and  premises  in  the  city  of  Montreal,  upon  which 
the  respondent  had  a  special  hypothèque* 

The  declaration  asserts,  that  on  the  18th  day  of  February, 
,  1852,  the  company  "  did  agree  to  and  with  the  said  Moses 
^^  Judah  Hays,  acting  as  aforesaid,  that  they  would  forth- 
"  with,  to  wit,  within  two  hours  from  the  making  of  the 
"  agreement  lastly  herein  before  mentioned,  cause  a  policy 
^*  of  insurance  to  b^  made  out  and  executed  in  due  form, 
^*  embodying  the  conditions  and  stipulations  herein  before 
*^  recited,  and  to  transmit  the  same  to  the  plaintiff  without 
"  delay."  The  conditions  referred  to  here,  are,  that  the 
company  should  not  be  liable  ^'  to  make  good  any  loss  by 
''  fire  which  should  happen  by  any  foreign  invasion,  insur* 
**  rection,  riot,  &c.,  or  any  military  or  usurped  power,  or 
"  by  any  earthquake  or  hurricane." 

The  declaration  proceeds  to  state,  that  "  she,  the  said 
^^  plaintiff,  and  by  her  said  agenty  did  repair  to  the  office 
*^  of  the  said  defendants,  and  did  request  and  demand  of 
^^  them  the  policy  of  insurance  upon  the  said  building  and 
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'*  premises,  covering  the  said  sum  of  three  thousand  pounds, 
^^  in  the  name  of  and  for  the  benefit  of  her,  the  said  plaintiff, 
^^  as  mortgagee  (that  is  créancière  hypothécaire)  effected  and 
*^  ordered  as  aforesaid,  by  the  said  Moses  Judah  Hays.^ 

^^  That  thereupon  the  said  defendants,  acting  by  one 
*^  William  Murray,  the  manager  and<  agent  of  the  said 
^  Montreal  Assurance  Company,  did  acknowledge  and  de- 
«  clare  to  the  said  plaintiff  and  her  agent,  that  the  said 
^*  Moses  Judah  Hays  had  duly  procured  and  efiected  an 
*^  insurance  upon  the  said  building  and  premises,  in  the. 
^^  name  and  for  the  benefit  and  behoof  of  the  said  plaintiff 
<^  as  a  mortgagee,  at  the  office  of  the  said  defendants,  for 
*^  the  sum  of  three  thousand  pounds,  from  said  18th  Feb- 
^^  ruary,  1852,  to  the  18th  February,  1853,  and  did  then 
^'  and  there  again  promise  to  make  out  and  execute  a  policy 
^*  of  such  insurance,  for  and  in  the  name  of  the  said  plain- 
^'  tiff  as  mortgagee,  as  aforesaid,  and  deliver  the  said  policy' 
^^  to  the  said  plaintiff,  or  to  her  agents  the  following  day,  to' 
"  wit,  the  19th  February,  1862,  and  did  request  of  the  said 
^'  plaintiff  m  the  meantime  to  consider^  and  did  declare,  that. 
^  the  interests  of  her,  the  said  plaintiff,  were  fully  insured^, 
"  and  her  mortgage  (that  is  hypothèque)  to  the  extent  of, 
"  three  thousand  pounds,  covered  by  the  insurance  as 
^*  effected  by  the  said  Moses  Judah  Hays  for  the  said, 
**  plaintiff/' 

The  declaration  then  avers,  **  that  it  was  then,  and  for 
^*  many  years  before  had  been,  and  still  is,  the  custom  and 
"  ordinary  course  of  dealing  of  the  defendants^  not  to  issue 
"  any  scrip  or  policy  for  insurances  effected  by  them^  for  many 
<^  weeks  and  even  months  after  the  time  of  effecting  such  insu» 
"  ranees.  By  means  whereof  the  said  buildings  and  pre- 
*'  mises  became  and  were  duly  insured  by  the  said  defendants 
'^  in  favor  and  in  the  name  of  the  said  plaintiff,  to  the 
^*  extent  of  three  thousand  pounds,  and  the  defendants 
*^  became  and  were  bound  and  liable  to  deliver  to  the  said 
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^*  plaintiff  a  good  and  valid  and  efectual  policy  of  insurance 
^  for  the  sum  of  three  thousand  pounds  for  one  year." 

^'  That  by  reason  of  the  premises,  as  aforesaid,  the  said 
'*  plaintifly  catling  and  rdying  on  the  good  faith  and  inte- 
^'  gritpy  and  the  ordinary  course  of  dealing  of  the  said  i2e- 
^^  fendants  J  and  trusting  that  they  had  made  out  or  would 
**  make  out  the  said  policy  of  insurance  in  conformity  with  the 
^^  said  promises  and  undertakings  and  that  they  would  duly 
••  deliver  the  same  to  her  when  thereunto  afterwards 
^  requested,  *  considered^  the  *  mortgage^  on  the  said  house 
^<  and  premises,  to  the  extent  of  three  thousand  pounds, 
*^  fully  and  formally  insured  at  the  office  of  the  defendants^ 
*♦  and  acted  accordingly.'^^ 

**  That  although  the  said  defendants  have  been  oAen 
^<  requested  to  deliver  the  said  policy  of  insurance  to  the 
^^  said  plaintiff,  they,  by  reason  of  alleged  hurry  of  business, 
**  delayed  and  pnt<^  th^  delivery  thereof  from  time  to  time, 
<<  until  the  8lh  day  of  July  last  pasL'' 

It  is  next  alleged,  ^*  that  afterwards,  to  wit,  on  or  about 
<*  the  8th  day  of  July  last  past,  the  said  buildings  and  pre- 
*^  mises  were  accidentally  and  by  misfortune  totally  con- 
**  sumed  by  fire,  whereby  the  plaintiff  sustained  damage 
^*  to  the  extent  of  four  thousand  and  thirty  pounds  currency, 
**  and  that  the  said  fire  did  not  happen  by  any  foreign 
*'  invasion,  &c.,  military  or  usurped  power,  or  by  any 
<'  estfthquake  or  hurricane,  nor  by  any  other  of  the  causes 
^^  excepted  by  the  terms  of  the  said  insurance.  Of  which  loss 
*^  the  plaintiff  forthwith  gave  notice  to  the  said  defendants, 
*^  and  did  also  thereafter,  to  wit,  on  or  about  the  27th 
<«  September  last,  deliver  to  them,  at  their  office  in  Mont- 
*<  real,  a  particular  account  thereof  under  her  hand,  and 
*^  verified  by  her  oath,  and  did  at  the  same  time  declare  on 
'^  her  oath  that  no  other  insurance  was  made  on  the  said  pr(h 
^'  perty  by  the  said  plaintiff j  except  an  insurance  on  the 
"  same  on  behalf  of  the  plaintif  for  nine  hundred  pounds 


'^  currency^  and  that  no  other  insurance  on  the  said  property 
^^  existed,  except  an  insurance  by  another  mortgagee  for  two 
"  thousand  pounds  currency,  &c.,  with  which  preliminary 
^*  proof  the  said  defendants  declared  themselves  to  be  and 
^*  were  content  and  satisfied^  and  waived  all  further  proof  of 
"  said  loss.^^ 

This  declaration  was  demurred  to,  and  the  demurrer  was 
overruled  in  the  Court  below. — ^The  appellants  have  com* 
plained  of  this  judgment  ;  but,  as  the  declaration  charges 
distinctly,  that  ^Mhey  the  said  defendants  did  then  and 
**  there,  for  and  in  consideration  of  the  premium  or  sum  of 
"  twenty-two  pounds  ten  shillings  currency  to  themj  then 
^  and  there  in  hand  paid  by  the  said  Moses  Judah  HaySy 
**  acting  as  aforesaid,  promise  and  bind  themselves  to  insure^ 
*^  and  the  said  defendants  did  insure^  and  become  insurers  to 
"  and  towards  the  plaintiff;  "  and  as  by  the  statute  of  the 
12  Victoria  cap.  38,  sec.  87,  all  such  like  formal  objections 
would  be  cured  ;  I  concur  in  opinion  with  the  Court  below 
in  rejecting  the  demurrer,  and  I  am  of  opinion  that  the 
company  was  properly  compelled  to  plead  to  the  merits. 

The  company  pleaded  five  exceptions  to  this  action,  by 
which  in  substance  they  set  up,  that  1st — They  never  made» 
and  cannot  make,  any  verbal  contracts.  2nd — That  if  any 
inaurance  was  effected  by  the  respondent,  it  was  in  accor- 
dajQce  with  the  conditions  of  the  policies  in  use  by  the 
company,  which  had  not  been  complied  with  by  the  res» 
pondent  Srd — Want  of  insurable  interest  in  Moses  Judah 
Hays,  by  reason  -of  a  prior  sale  to  M.  V.  Hays.  4th— 
Assignments  made  by  the  respondent  of  her  hypothèque, 
subsequent  to  the  supposed  inaurance,  by  which  she  was 
divested  of  her  interest  in  the  premises.  5th — The  exis- 
tence of  older  and  preferential  hypothecaiy  claims  on  th^ 
part  of  other  creditors,  to  an  extent  beyond  the  value  of  the 
buildings  and  property  in  question. 

To  some  of  these  exceptions,  special  answers  were  put 
hi  by  the  respondent  ;  she  alsp  demuned  to  the  exceptions^ 
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and  the  Court  below  by  its  jndgment  of  the  28th  Febraary, 
1854)  ^^  considering  that  the  defendants  in  and  by  their  said 
^^  exception,  sixthly  pleaded,  do  not  allege  or  set  lorth  any 
^^  answer  or  thing  snfficient  in  law  to  entitle  the  defendants 
^*  to  the  conclasions  by  them  therein  taken  for  the  dismissal 
^^  of  plaintfPs  action,  in  the  manner  and  form  in  which  the 
^*  same  hath  been  instituted,  maintaining  the  answers  in 
*^  law  to  the  said  last  mentioned  exception,  doth  dismiss 
**  the  said  last  mentioned  exception"  that  is  overruled. 
This  exception  is  the  one  by  which  the  company  alleged, 
that  ^^  if  even  the  said  Moses  Judah  Hays  had  effected  an 
**  insurance,  &e.,"  which  the  defendants  do  not  admit,  but 
formally  and  expressly  deny,  yet  no  other  insurance  could 
have  been  effected,  save  and  except  on  the  usual,  ordinary 
and  customary  conditions  contained  in  the  printed  pro- 
posals issued  by  the  defendants,  which  are  set  out,  and 
with  none  of  which,  it  is  alleged  in  the  exception,  the 
respondent  had  complied.  The  non-compliance  with  these 
conditions  was  sufficient  to  vacate  a  policy,  either  issued 
actually  or  only  agreed  upon  ;  the  onus  probandi  of  com* 
pliance  lay  on  the  respondent,  and, she  had  even,  in  her  de- 
claration, alleged  giving  notice  of  loss,  and  the  furnishing 
of  preliminary  proof,  and  expressly  averred  a  waiver  by 
the  company  ^*  of  all  further  proof  of  said  loss."  The  usual, 
ordinary  and  customary  conditions,  must  either  have  been 
dispensed  with  by  the  company,  or  there  must  have  been 
a  compliance  with  them  on  the  part  of  the  respondent. 
The  declaration  refers  expressly  to  a  policy.  The  terms 
and  conditions  of  such  policy  would  necessarily  enter  into 
any  contract  for  insurance,  written  or  verbal.  The  matter 
pleaded  by  this  exception,  was  material  to  Ihe  action,  and 
therefore,  the  parties  should  have  been  made  to  take  issue 
upon  it,  and  to  proceed  to  evidence. 

The  respondent  has  contended,  and  it  was  ruled  by  the 
Court  below,  that  this  plea  was  defective,  ^^  because  it 
<^  neither  denied  the  allegations  of  the  respondent,  or 
<<  alleged  affirmative  matter  in  avoidance  of  them."    By 
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this  is  meant  that  a  hypothetical  fonn  is  used,  and  not  a 
positive  statement.  Every  adnrission  tnade  in  an  exception 
is  only  to  be  taken  hypothetically  by  the  rules  of  the  Ro- 
man  law,  as  practised  in  Lower  Canada.  (1)  The  use  of  the 
conditional  form,  *^  if,  &c.,"  only  states  the  hypotheses  in 
so  many  words,  expressly,  which  the  law  would  otherwise 
imply.  The  objection  is  only  formal  ;  and  as  to  the  form 
of  pleadings,  the  86tb  section  of  the  12th  Victoria,  cap.  38, 
cares  all  objections. 

The  undertaking  of  the  company,  as  stated  in  the  decla* 
mtion,  was  to  *^  cause  a  Policy  of  insurance  to  be  made  and 
^^  executed  in  due  form,  embodying  the  conditions  and 
^*  stipulations  hereinbefore  in  part  recited."  This  exception 
states  conditions  and  stipulations  in  due  form.  It  refers  to 
a  printed  proposed  of  the  company,  containing  not  a  recital 
in  part,  but  the  whole  of  them  in  the  entire.  As  the  right 
of  the  respondent  to  recover  depended  upon  her  compliance 
with  the  terms  and  conditions  of  the  contract,  the  statement 
of  them  contained  in  the  exception  was  in  the  highest 
degree  material,  even  if  only  as  supplying  what  the  decla- 
ration failed  to  disclose,  or  disclosed  merely  in  part.  The 
necessity  for  a  repleader  upon  this  exception,  might  have 
been  superseded  if  the  questions  submitted  to  the  Jury  who 
tried  the  case  had  been  framed  in  such  manner  as  to  bring 
out  all  the  main  points  involved  in  it. 

The  judgment  of  the  Court  below,  in  this  respect,  is  ma- 
nifestly erroneous.  The  appellants  have  complained  of  it, 
and  I  am  clearly  of  opinion  that  it  should  be  set  aside  and 
reversed,  and  that  the  appellant  should  be  held  to  take 
issue  upon  this  sixth  exception,  as  it  is  called,  though  it  is 
in  effect  the  fifth.  The  respondent  may  set  up  specially  in 
answer,  that  in  this  case  the  usual  terms  and  conditions 
were  departed  from,  that  the  risk  was  taken  upon  no  other 
conditions  Ihan  those  mentioned  in  the  declaration.    The 


(1)  CUrke  and  Johnston,  3  Lower  Oanad»  B«poxts,  421. 
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question  woald  then  arise,  as  to  the  i^uthority  nnder  which 
the  departure  took  place,  if  it  was  sanctioned  by  the  com- 
pany, and  binding  on  the  corporation.  That  question  in« 
volves  the  whole  case  ;  if  answered  in  the  negative,  the 
company  never  was  a  party  at  all,  and  never  was  bound. 

The  statute  of  the    14  and   15  Victoria  cap.  89,   has 
changed  the  old  law  of  trial  by  Jury  in  civil  cases,  which 
was  in  conformiQr  with  the  practice  in  England,  and'  baa 
introduced  into  Lower  Canada  a  system  similar  to  that 
prevailing  in  Scotland.     Distinct  questions  are  propounded 
to  the  Jury,  framed  in  such  manner  as  to  meet  all  the 
issues  of  fact  in  controversy  between  the  parties,  and  a 
separate  answer  Is  taken  to  each  question.     The  settlement 
of  these  questicms  is  often  a  matter  of  nicety,  and  can  pro- 
perty be  made  only  at  a  meeting  of  the  law  agents  or 
counsel  on  both  sides,  in  the  presence  of  a  Judge  or  some 
competent  officer  of  the  Court.     In  Scotland  a  practice  has 
been  laid  down  and  followed  in  Jury  trials,  but  hitherto 
there  has  been  no  settled  practice  in  the  Court  below  under 
cor  act.     In  some  cases  the  Judges  have  framed  the  ques- 
tions to  be  submitted  to  the  Jury,  in  others  they  have  been 
settled  by  consent,  and  in  many,  one  of  the  parties,  gene- 
rally the  plaintiff,  has  drawn  up  a  series  of  questions  which 
the  Court  has  adopted.     To  make  the  operation  successful, 
a  correct  analysis  of  the  case  is  absolutely  necessary,  and 
the  questions  must  embrace  or  comprehend  all  the  material 
facts  in  issue.     In  the  present  case,  the  articulation  of  facts 
as  it  is  called,  as  submitted  by  the  plaintiff,  was  adopted 
by  the  Court  below,  by  its  order  of  the  28th  June,  1855.    I 
would  have  required  in  this  case,  distinct  answers  upon 
the  material  averments  of  the  declaration.     To  leave   out 
the  verbal  agreement  between  the  respondent  and  Hays  to 
insure,  on  condition  of  further  delay,  as  mere  matter  of 
inducement  or  to  give  colour,  I  am  of  opinion  that  the  Juiy 
should  have  been  called  upon  to  say — 

1st. — Whether  any  verbal  agreement  to  insure  was  made 
by  the  company,  and  if  so,  by  whom  and  in  what  manner. 
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2nd. — Whether  this  agieement  was  to  be  reduced  to 
writing,  in  the  shape  of  a  policy, 

8rd. — ^What  were  the  conditions  of  such  agreement,  if 
they  were  not  the  ordinary  printed  conditions. 

4th. — ^Wliether  the  coatom  and  ordinary  coarse  of  dealing 
of  the  company,  as  to  the  issne  of  policies,  was  such  as 
alleged  in  the  dadaration. 

5th. — Whether  William  Murray  made  the  acknowledg* 
ment  alleged,  and  whether  he  was  authorised  either  spe* 
cially  or  by  the  accustomed  usage  of  the  oflSce  to  make  such 
acknowledgment. 

6th. — Whether  the  premium  was  paid  in  hand  by  Hays, 
as  alleged  in  the  declaration,  or  whether  his  note  was  accep- 
ted, as  pleaded  in  the  special  answer  of  the  plainiiiT,  with 
the  sanction  of  the  Company. 

7th. — Whether  the  plaintiff  had  complied  with  all  the 
conditions  of  the  insurance  requiring  fulfilment  on  her  part. 

8th. — Whether  the  premises  were  consumed  as  alleged. 

9th. — ^Whether  the  hypothecary  claim  of  the  plaintiff  was 
injuriously  affected  by  such  fire,  and  to  what  extent  it  was 
diminished. 

10th. — Whether  the  Company  waived  proof  of  the  loss  as 
*   alleged  in  the  declaration. 

Instead  of  such  questions,  the  Jury  were  asked  gene- 
rally :— 

**  Did  the  defendants,  on  or  about  the  18th.  February, 
1892,  insure,  for  one  year  from  that  date,  in  fare»  of  the  plain- 
tiff as  mortgagee  thereof,  to  the  extent  of  three  thousand 
pounds  currcHicy,  the  four  story  cut  stone  building  and 
theatre  as  described  in  the  declaration?'' 
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A  complex  question,  framed  as  this  is,  makes  the  jury 
dispose  both  of  the  law  and  the  fact  by  a  "  yes  "  or  a  **  no," 
and  is  destractive  of  the  object  in  view  by  the  Legislature, 
in  requiring  distinct  questions.  The  Court  below,  in  my 
opinion,  should  not  have  permitted  a  question  to  be  put  in 
such  form.  The  respondent,  by  the  adoption  of  her  articu- 
lation of  the  facts,  obtained  an  undue  advantage  over  the 
Company,  fatal  to  the  justice  of  the  case.  But  the  evil 
does  not  rest  here,  although  the  exceptions  set  up,  among 
other  things,  such  salient  facts  as  the  want  of  insurable 
interest  in  the  respondent,  by  reason  of  her  two  assign- 
ments of  her  hypothèque  ;  the  abandonment  by  Moses  Judah 
Hays  of  his  proposal  to  insure,  as  also  the  existence  of 
anterior  hypothecary  claims  upon  the  property  preferable  to 
hers,  and  absorbing  the  interest  of  the  respondent  in  the 
entire,  no  questions  whatever  were  framed  either  upon  this 
or  the  other  points  raised  by  the  exceptions  or  the  special 
answer.  It  is  obvious,  that  by  this  mode  of  proceeding, 
the  defence  was  excluded  from  consideration  in  important 
particulars,  and  the  issues  between  the  parties  were  lost 
sight  of,  the  investigation  being  confined  almost  within 
the  limits  of  the  first  pleading — the  declaration.  I  cannot 
view  the  course  pursued  in  the  Court  below,  otherwise 
than  as  subversive  of  justice  between  the  parties,  at  the 
same  time  that  it  is  repugnant  to  the  spirit  of  the  statute. 
I  am  therefore  of  opinion,  to  set  aside  the  order  made  in 
the  Court  below,  on  the  28th  June,  1855,  defining  the  facts 
to  be  submitted  to  the  Jury,  and  in  lieu  thereof,  to  order 
that  the  parties  attend  before  one  of  the  Judges,  at  Cham» 
bers,  and  that  questions  suited  to  the  issues,  and  covering  all 
the  facts  material  to  the  case  and  in  controversy  between 
the  appellants  and  respondent,  be  prepared  and  settled  in 
order  to  a  new  trial,  should  either  of  the  parties  demand  it 

I  come  now  to  the  trial,  to  the  rulings  of  evidence  and  to 
the  charge  of  the  learned  judge  who  presided*  It  is  to  be 
noticed  at  the  outset,  that  although  **  in  proof  of  all  facts 
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^  concemiog  commercial  matters,  recourse  is  to  be  had,  in 
*^  all  the  Courts  of  Civil  Jurisdiction  in  Lower  Canada,  to 
^  the  roles  of  evidence  laid  down  by  the  laws  of  England" 
as  provided  by  the  old  ordinance  of  the  25  George  III,  cap. 
2,  sect,  10,  yet  the  law  governing  the  contract  is  not  the 
law  of  England  but  that  of  Canada.  Insurance  upon  houses 
and  buildings,  assurance  terrestre^  as  it  is  called,  was 
unknown  to  the  law  of  France,  as  it  obtained  here  at  the 
conquest.  iThe  practice  of  such  insurance  has  sprung  up 
in  France  since  1759.  We  must  look  to  modem  works  as 
written  reason  upon  the  subject,  but  in  doing  this  we  are 
not  more  to  be  confined  to  modem  French  writers  and  le- 
gislation than  to  EIngiish  or  American  treatises,  old  or  new. 

Whether  a  writing  is,  as  Pothier  would  term  it,  of  the 
essence  of  the  contract  of  insumnce,  or  not,  beyond  doubt  it 
is  of  the  nature  of  the  contract,  which  indeed  has  been 
called  le  contrai  de  police  (P  Assurance. 

^  Insurance,  as  a  branch  of  the  law  merchant,  we  have 
"  already  seen  (says  Duer,  vol.  1,  p.  60,  edition  of  1845,) 
"  does  not  depend  solely  on  the  rules  of  our  Municipal  law, 
^  but  upon  questions  not  settled  by  positive  decisions,  is 
'*  governed  by  the  general  usage  of  the  commercial  world. 
^^  Hence  I  adopt  the  opinion  that  the  general  and  uniform 
"  practice  of  merchants,  from  the  earliest  times,  ought  to 
**  be  considered  as  evidence  of  the  legal  necessity  of  a  writ- 
**  ten  contract^  with  the  same  propriety  that  a  bill  of  sale  is 
**  held  by  the  universal  maritime  law,  to  pass  a  valid  title 
*^  on  the  transfer  of  a  ship.  There  has  been  no  express 
*'  decision  on  this  point  in  any  of  our  Courts,  nor  is  there 
**  more  than  a  single  case  to  be  found  in  our  reports,  where 
<^  the  question  has  been  agitated,  and  in  this  the  Judges 
'^  finding  they  could  place  their  decision  upon  other  grounds 
^^  purposely  abstained  from  expressing  an  opinion."' 

Casaregis  is  a  great  authority  upon  the  practice  of  Mer* 
chants  and  Commercial  law.    From  the  <'  earliest  times," 
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he  says  *<  In  materia  assecnrationis  principaUter  inhœren- 
'*  dum  est  verbis  apocœ  assecurationis^  qnlnnimo  hœc  pro  lege 
^^  hitbenda  sunt^  nee  ab  his  recedere  debemus,  quia  contra- 
**  hentium  voluntas  melius  haberi  non  potest,  de  commef- 
•^^  cio."  Discnrsus  No.  1,  Vol.,  1,  page  4,  Venetiis  1740. 

The  ordinance  of  Barcelona  of  the  year  1484  expressly 
enacts,  not  only  that  the  contract  shall  be  reduced  to  wri- 
ting, but  that  the  instrument  be  executed  before  and  be 
signed  by  a  public  Notaiy,  and  that  all  Insurances  otherwise 
made  are  to  be  considered  wholly  void.  Le  Guidon,  p.  187 
holds  writing  indispensable.  Emerigon.  Assur.  cap.  2  sect. 
1,  says,  "  l'écriture  est  un  point  de  rigueur  et  qu'à  son  dé- 
faut on  ne  peut,  quelque  modique  que  soit  la  somme  et 
dans  aucun  cas,  ni  admettre  la  preuve  par  témoins,  ni  faire 
interroger  la  partie^  ni  V appeler  à  sermenV^ 

The  ordonnance  de  la  Marine,  title  6,  article  S,  says 
^^  Le  contrat  appelé  police  d'assurance  sera  rédigé  par 
écrit  et  pourra  être  fait  sous  signature  privé^*^  in  this  latter 
point,  altering  the  provision  of  the  ordinance  of  Barcelona, 
requiring  the  presence  of  a  notary  and  a  notarial  instrument. 
It  is  true  that  no  traces  are  to  be  found  in  the  old  french 
registers  in  Canada  of  the  registration,  in  this  country,  of 
the  ordonnance  de  la  Marine.  But  I  have  always  thought 
that  as  we  had  a  Cour  et  Jurisdiction  d'* Amirauté  in  the  old 
french  times  in  the  colony,  of  necessity,  a  law  so  celebrated 
as  the  great  ordinance  in  question,  must  have  been  c<Nn- 
monly  acted  upon  here,  as  it  is  adopted,  in  the  usage  of 
every  maritime  country,  as  written  reason.  The  injunction 
that  "  le  contrat  sera  rédigé  par  écrit,"  again,  was  only  in 
affirmance  of  existing  law,  and  not  introductory  of  any  new 
legal  provision.  Under  the  modem  law,  Alauzet  des  Assu- 
rances Vol.  1,  No.  180,  after  stating  the  danger  of  permit- 
ting assurance  to  be  effected  otherwise  than  by  a  writing, 
says  "  ces  motifs,  qui  militent  pour  la  nécessité  de  l'é- 
^Vcriture,  ont  une  gravité  qu'il  est  impossible  de  méoon* 
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<'  naître»"  and  strongly  approves  of  the  article  of  the  modem 
code  to  that  effect. 

Merlin, — Repertoire  de  Jurispradence,  vbo.  Police  Jt As- 
surance^ while  contending  that  under  the  rale  ]aid  down  in 
Le  Guidon,  a  verbal  Insurance  was  not  in  itself  null, 
admits  that  it  was  necessary  to  have  a  writing  **  pour  faire 
constater  de  VejHsttnce  de  la  convention  entre  ceux  qui  vou- 
draient la  nier." 

'  In  Great  Britain  and  the  United  States,  the  law  does  not 
directly  and  positively  prescribe  the  form  of  this  contract  or 
the  mode  in  which  it  is  to  be  executed. 

^^  TixR  english  statutes  requiring  the  assured  in  certain 
^^  cases  to  be  named  in  the  policy,  imply  that  the  contract 
"  must  be  in  writing." — 1  Phillips  on  Insurance,  p.  8. 
"  It  is  very  probable  "  (says  Marshall  on  Insurance,  p.  349) 
"  that  the  form  of  a  Policy  of  Insurance,  nearly  similar  to 
"  that  which  we  have  now  in  use  was  introduced  into  En- 
"  gland  by  the  Lombards,  with  their  other  commercial  im- 
"  provements."— 4  B.  &  A.  210  "  Though  a  Policy  of  In- 
**  surance  not  being  under  seal,  is  but  a  simple  contract, 
"  yet  it  is  always  looked  upon  as  an  instrament  of  great 
"  solemnity,  being  the  only  evidence  of  contract  of  the  ut- 
^  mosrt  importance  to  the  parties  interested."  At  page  352, 
he  says,  "  it  is  indeed  a  general  rale,  that  the  policy  alone 
"  shall  be  conclusive  evidence  of  the  contract,  and  that  no 
"  parol  evidence  shall  be  received  to  vary  the  terms  of  it.'* 

As  to  the  law  of  Scotland,  it  is  laid  down,  that  the  con- 
tract must  be  by  policy,  on  stamped  paper.  But  the  agree- 
ment may  be  so  conclusively  fixed  before  delivery  of  the 
Policy,  as  to  ground  an  ac^tion  for  implementing  it  by  the 
furnishing  of  a  regular  policy.  Bell's  principles  of  the  law 
of  Scotland,  page  508.  In  the  United  States,  in  the  case  of 
the  Baptist  Society  and  the  Brooklyn  Fire  Insurance  Com- 
pany, Gardner,  Chief  Justice,  said,  *^  we  have  been  refer- 
^^  red  to  no  case  in  which  a  contract  of  insurance  without 
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^^  writing  bas  been  sustained  by  oar  Courts,  and  the  le- 

^^  mark  has  been  repeated  by  elementary  wnters,  by  dis* 
*^  tinguished  Judges  and  Counsel,  that  no  such  instance 
**  can  be  found.  (1)  In  the  cases  from  Cowen  and  Howard, 
**  cited  by  the  respondent's  counsel,  (2)  the  agreements  were 
"  in  writing,  and,  in  the  first  mentioned,  the  controversy 
"  was  in  respect  to  the  authority  of  an  agent  who  assumed 
"  to  contract  for  the  Corporation.  In  Sandford,  vs.  the 
"  Trust  and  Fire  Insurance  Company,  (3)  the  Chancellor 
^^  observed,  that  he  was  not  prepared  to  say  that  in  thifr 
^^  State,  there  might  not  be  a  valid  contract  founded  upon 
^*  a  good  consideration  to  execute  a  written  policy  which 
**  equity  may  enforce.  He  admits,  that  the  custom  so  far 
^^  as  be  could  ascertain,  was  to  have  written  evidence  of 
"  the  contract." 

The  declaration  in  this  case  in  some  respects  resemble» 
a  bill  in  equity  in  its  averments,  but  the  conclusions  or  aid 
prayer  shew  tlmt  the  suit  was  not  brought  to  '^  implement,'^ 
but  that  it  is  an  aetion  on  a  supposed  ^^  vevbal  "  cpntract. 
Of  such  an  action  Angell  in  his  book  on  Insurance,  p.  57, 
§  19,  says,  ^^  In  this  country,  no  statute  in  any  State  re- 
^^  quires  that  the  contract  should  be  i»  writting,  but  the 
^*  opimon  has  been  entertained  and  expressed,  that  as  the 
^^  usage  of  a  contract  in  this  form  has  long  and  universally 
^^  prevailed,  it  has  probably  acquired  the  force  of  law,  and 
^^  that  it  is  doubtful  whether  an  action  on  the  contract  if 
^^  merely  oral  could  now  be  sustained." 

In  our  Courts  and  under  our  law,  whereby  justice  is  ad- 
ministered, by  the  same  tribunal  and  in  the  same  form, 
without  reference  to  common  law  jurisdicticm  and  equity, 
the  respondent,  in  the  ordinary  course,  might  have  com- 
menced by  examining  the  appellants  on  interrogatories  "  wr 
fcdls  et  articles  "  and  have  thus  compelled  the  Conapany  to 


(1)  3  KaoCs  Com.,  321,  7  ad. 

(2)  4  Cowen,  646:— 9  Howard  399 

(3)  11  Pa^^'bB.,  p.  U6 
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admit  upon  the  record  the  contract  which  she  set  up  and 
was  desirous  of  enforcing.  In  our  practice,  this  examina- 
tion might  have  been  read  to  the  Jury,  if  the  respondent 
elected  to  use  it  in  evidence.  The  course  pursued  at  the 
trial  was  different,  and  the  respondent  insisted  upon  proving 
by  witnesses  the  oral  or  verbal  contract,  asserted  in  the  de- 
claration. 

The  company  objected  to  this  course,  but  the  presiding 
Judge  overruled  the  objection  and  permitted  oral  testimony 
de  piano.  In  support  of  this  objection,  the  counsel  for  the 
company  have  relied  specially  upon  the  terms  of  its  charter 
as  stated  in  the  provincial  ordinance  and  the  statute  of  In- 
corporation above  mentioned.  It  has  been  urged  that  the 
company  is  incapable  of  contracting,  and  cannot  be  bound 
otherwise  than  by  a  policy  in  writing,  signed  by  the  direc- 
tors and  executed  as  prescribed  by  the  Legislature.  The 
case  of  Head  et  al,  vs.  the  Providence  Insurance  Company, 
(1)  has  very  properly  been  insisted  upon,  as  furnishing 
a  rule  to  be  found  in  all  the  American  books  on  the  sub- 
ject of  Insurance,  and  considered  to  be  unquestionable. 
In  this  case  Chief  Justice  Marshall  says,  "  It  is  a  general 
*^  rule  that  a  Corporation  can  only  act  in  the  manner  pres- 
"  cribed  by  law.  When  its  agents  do  not  clothe  their  pro- 
^^  ceedings  with  those  solemnities  which  are  required  by 
<^  the  incorporating  act  to  bind  the  company,  the  informa- 
'^  lity  of  the  transaction,  as  has  been  very  properly  urged  at 
^^  the  bar,  is  itself  inducive  to  the  opinion  that  such  act  was 
^^  rather  considered  as  manifesting  the  terms  on  which  they 
^'  were  willing  to  bind  the  Company,  as  negotiations  prepa- 
'^  xatory  to  a  conclasive  agreement,  than  as  a  contract  obli- 
^^  gatory  on  both  parties."  With  more  immediate  reference 
to  the  facts  of  the  case  before  him,  this  learned  judge  pro- 
ceeds further  ;  ^^  this  leads  us  to  inquire  whether  the  un- 
^^  signed  note  of  the  6th.  of  September,  be  a  corporate  act 
^  obligatory  on  the  company.    Without  ascribing  to  this 

(1)  2  Cranch  166.  ' 
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"  body,  which  in  ils  corporate  capacity  is  .the  mere  creature 

^^  of  the  act  to  which  it  owes  its  existe  ace,  all  the  quali- 

^  ties  and  disabilities  annexed  by  the  common  law  to  an- 

"  cient  institutions  of  this  sort,  it  may  correctly  be  said  to 

"  be  precisely  what  the  incorporating  act  has  made  it,  to 

<<  derive  all  its  powers  from  that  act,  and  to  be  capable  of 

"  exerting  its  faculties  in  the  manner  which  the  act  autho- 

"  rises.     To  this  end  of  its  being,  then,  we  must  recur  to 

"  ascertain  its  powers  and  to  determine  whether  it  can  cre- 

*^  ate  a  contract  by  such  communications  as  are  in  this 

"  record.     The  act  after  incorporating  the  Stockholders  by 

**  the  name  of  the  Providence   Insurance   Company,  and 

"  enabling  them  to  perform,  by  that  name,  those  things 

"  which  are  necessary  for  a  corporate  body,  proceeds  to 

"  define  the  manner  by  which  these  things  are  to  be  per- 

"  formed.     Their  manner  of  acting  is  thus  defined  "  Be  it 

^*  further  enacted  that  all  policies  of  assurance  and  other 

**  instruments  made  and  signed  by  the  president  of  the  said 

"  company,  or  any  other  officer  thereof,  according  to  the 

^^  ordinances,  by-laws  and  regulations  of  the  said  company, 

^^  or  of  their  board  of  directors,  shall  be  good  and  effectual 

*^  in  law  to  bind  and  oblige  the  company  to  the  perform- 

^  ance  thereof,  in  manner  as  set  forth  in  the  constitution  of 

"  the  said  company  hereafter  recited  and  ratified.'' 

^^  An  instrument  then  to  bind  the  company  Must  be  signed 
*'  by  the  president,  or  some  other  officer,  according  to  the 
^^  ordinances,  by-laws  and  regulations  of  the  company  or 
*^  board  of  directors.  A  contract  varying  a  policy,  is  as 
^^  much  an  instrument  as  the  policy  itself,  and,  therefore,  can 
<^  only  be  executed  in  the  manner  prescribed  by  law.  The 
^'  fate  of  the  policy  might  indeed  have  been  terminated  by 
<^  actually  cancelling  it,  but  a  contract  to  cancel  it,  is  as 
^*  solemn  an  act  as  a  contract  to  make  it,  and  to  become 
'^  the  act  of  the  company  must  be  executed  according  to 
^^  forms  in  which,  by  law,  they  are  enabled  to  act.  It 
**  appears  to  the  Court  that  an  act  not  performed  according 
^^  to  the  requisites  of  law  cannot  be  considered  as  the  act 
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^^  of  the  company,  in  a  case  relating  to  the  fonnation  or 
"  dissolution  of  a  policy.  If  the  testimony  of  Mr.  Jackson 
^^  is  to  be  understood  as  stating  that  an  assent  to  the  forma- 
^^  tion  or  dissolution  of  a  policy,  if  manifested  according 
^*  to  the  forms  required  by  law,  is  as  binding  as  the  actual 
^^  performance  of  the  act  agreed  to  be  done,  then  the  prac- 
^^  tice  he  alludes  to  is  correct*  But  if  he  means  to  say  that 
^^  this  assent  may  be  manifested  by  paroly  the  practice  cannot 
^^  receive  the  sanction  of  this  Court.  It  would  be  to  dis- 
^^  pense  with  the  forntalities  required  by  law  for  valuable 
^*  purposes,  and  to  enable  these  artificial  bodies  to  act  and 
^^  contract  in  a  manner  essentially  different  from  that  près- 
^*  cribed  to  them  by  the  legislature.  Nor  do  the  cases 
<^  which  have  been  cited  by  the  gentlemen  of  the  bar,  appear 
'^  to  the  Court  to  apply  in  principle  to  this.  An  individual 
^*  has  an  original  capacity  to  contract  and  bind  himself  in 
<'  such  manner  as  he  pleases.  For  the  general  security  of 
^^  society  however  from  frauds  and  peijuries,  this  general 
<^  power  is  restricted,  and  he  is  disabled  irom  making 
^^  certain  contracts  by  parol.  This  disabling  act  has  received 
**  constructions  which  take  out  of  its  operation  several  cases 
**  not  within  the  mischief,  but  which  might  veiy  properly 
'*  be  claimed  within  the  strict  letter  of  the  law.  He  who 
*^  acts  by  another  acts  for  himself.  He  who  authorises 
^^  another  to  make  a  writing  for  him,  makes  it  himself,  but 
*^  with  these  bodies  which  have  only  a  legal  existence,  it 
<^  is  otherwise.  T%e  act  of  incorporation  is  to  them  an 
^^  enabling  act^  it  gives  to  them  all  the  power  they  possess^  it 
*'  enables  them  to  contract,  and  when  it  prescribes  to  them  a 
*^  mode  of  contracting,  they  must  observe  that  mode,  or  the 
^<  instrument  no  more  creates  a  contract  than  if  the  body  had 
'*  never  been  incorporated.  It  is  then  the  opinion  of  this 
"  Court,  that  the  circuit  Court  erred  in  directing  the  Jury 
<<  that  the  conmmnications  contained*  in  the  record  in  this 
**  cause,  amounted  to  a  contract  obfigatory  on  the  parties, 
<^  and  therefore  the  judgment  must  be  reversed  and  the 
'*  cause  remanded  for  a  new  trial." 
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In  the  case  of  the  Baptist  Society  and  the  Brooklyn  Fire 
Assurance  Company  above  referred  to,  chief  justice  Gard- 
ner, after  citing  this  last  case  from  Cranch  with  appro- 
bation, as  also  the  12  Wheaton  63,  and  7  Cowen  464,  says  ; 
"  There  is  no  ambiguity  in  the  provision  of  the  defendant's 
"  charter.  It  embraces  every  contract  directly  affecting  the 
'^  business  of  insurance.  If  the  object  of  that  provision,  as 
^^  the  defendant  insists,  was  to  enable  the  corporation  to 
^  dispense  with  a  seal,  the  mode  of  execution  substituted 
'^  by  the  legislature  shows  clearly  that  they  did  not  intend 
^^  to  dispense  with  a  writing  as  the  evidence  of  the  eontract 
^^  of  insurance.  It  is  said  that  the  provision  is  merely 
^^  directory.  That  this  supposed  a  corporation  first  created 
"  with  a  general  power  to  make  insurance  to  which  thi« 
*^  particular  provisicm  was  superadded,  of  which  it  might 
**  avail  itself  or  not  at  its  election.  The  answer  it  that  a 
"  corporation  with  the  limited  capacity  of  contracting  in 
*^  the  mode  prescribed  was  the  being,  and  nothing  else, 
"  created  by  the  statute." 

The  like  doctrine  is  to  be  found  in  the  french  books, 
Boudousquié  de  PAssurance  No.  85,  after  speaking  of  con- 
tracts made  by  an  agent  in  contravention  of  particular 
instructions,  but  not  inconsistent  with  the  public  acts  by 
which  a  company  has  been  created,  or  the  regulations 
framed  for  its  constitution,  as  for  instance,  accepting  a 
lower  rate  of  premium  than  that  in  the  tariff,  and  holding 
sueh  contracts  to  be  binding  against  the  company,  saving 
the  recourse  over  against  the  agent,  says  No.  86,  ^^  mais  la 
"  question  doit  être  jugée  différemment  lorsque  les  con- 
"  ditions,  auxquelles  il  a  été  contrevenu,  sont  celles  qui 
"  résultent  des  statuts  approuvés  par  le  gouvernement,  ces 
^^  statuts  étant  rendus  publics  par  l'insertion  au  bulletin  des 
^  lois,  qui  a  lieu  en  même  temps  que  celle  de  ^ordonnance 
**  d'autorisation,  la  compagnie  au  nom  de  laquelle  le  con- 
"  trat  a  été  souscrit  est  fondée  à  prétendre,  premièrement, 
"  que  ces  statuts  contiennent  les  conditions  de  son  existence^ 
^^  conditions  imposées  par  le  gouvernement  dans  Vintérét  public^ 
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'^  et  auxquels  il  n^est  pas  permis  de  déroger ^  en  second  lieu, 
*<  que  '^assuré  est  présumé  avoir  connu  ces  statuts  et  les  res- 
^^  trietions  quHls  apportent  aux  pouvoirs  de  Vagent^  puisque 
^^  nul  est  censé  ignorer  la  condition  de  celui  avec  lequel  il 
^^  contracte.  L'assurance  dans  ce  cas  est  donc  nulle  eu  ce 
^^  qu'elle  a  de  contraire  aux  statuts,  sans  même  que  l'assuré 
"  puisse  exercer  un  recours  contre  l'agent." 

M.  Justice  Smith,  in  his  charge  to  the  jury  in  the  Court 
below,  observed  ;  ^^  No  authority  in  law  was  cited  to  shew 
*^  that  a  verbal  contrat  of  insurance  cannot  take  effect,  nor 
<^  to  establish  the  ground  taken  by  the  defendants  that  such 
^^  a  contract  must  be  in  writing."  It  would  seem  to  me  that 
it  was  for  the  respondent  to  have  shewn  that  such  a  con- 
tract might  be  made  with  this  chartered  Company,  consis- 
tently with  its  charter,  without  writing.  The  learned  Judge 
adds,  ^^  Authorities  from  the  French  law  have  been  cited, 
*^  but  these  are  not  applicable,  the  <x)ntract  is  a  commercial 
"  contract,  and  is  governed  by  the  £}Bglisb  taw."  A  more 
dangerous  error  than  this  could  not  be  committed  ;  commer- 
cial contracts,  like  all  others,  are  governed  here  by  the  law 
of  Lower  Canada.  It  is  in  proof  only  of  commercial  matters 
that  the  "  rules  of  evidence  "  of  the  law  of  England  are  to 
be  resorted  to.  M.  Justice  Smith  then  proceeds  to  state, 
^^  I  see  nothing  in  the  English  law  to  shew  that  the  contract 
**  cannot  be  made  and  proved  without  a  writing,  and  I  hold 
^^  that  it  can  be  proved  without  any  writing.''  On  this  head 
I  must  differ  entirely  from  the  learned  judge.  I  am  of  opi- 
nion, that  under  no  system  of  law,  English  or  French,  was 
oral  evidence  admissible,  and  that  it  should  have  been  ex- 
cluded, as  was  contended  by  the  company,  until  properly 
let  in  by  documentary  evidence  of  somoi  sort.  This  ruling 
and  direction  of  the  learned  Judge  would  alone  suffice,  in 
my  judgment,  to  reverse  the  proceedings  at  the  trial,  and 
the  judgment  of  the  Court  below. 

The  appellants  objected  to  the  competency  of  Moses 
Judah  Hays  as  a  witness,  and  this  objection  was  also  over- 
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ruled  at  the  trial.  With  reference  to  Hays,  it  is  to  be  no- 
ticed that  the  declaration  alleges  a  verbal  agreement  be- 
tween him  and  the  respondent  for  delay  of  payment  on  con- 
dition of  effecting  insurance. 

This  contract  is  not  one  of  a  commercial  nature,  the 
agreement  is  stated  as  between  a  créancière  hypothécaire 
under  a  notarial  obligation  and  the  debtor,  to  extend  the 
term  of  payment  ;  evidence  of  such  a  conlract  must  be  in 
writing  under  our  law,  and  above  all  a  party  contracting 
was  incompetent  to  testify.  He  was  objected  to  on  the 
ground  of  interest  in  the  event  of  the  suit.  Had  he  such  an 
interest  as  to  disqualify  him  ?  How  does  he  stand  affected 
by  a  judgment  favorable  to  the  respondent  ?  How  does  he 
stand  with  a  judgment  adverse  to  her?  If  he  is  to  be  viewed 
irrespectively  of  his  sale  of  the  property  in  question  to  his 
son,  whatever  the  company  may  pay  to  the  respondent  upon 
this  transaction,  is  so  much  in  deduction  or  diminution  of 
his  debt  to  her.  By  charging  the  company  he  compels  it  to 
discharge  his  liability  to  the  respondent^  j^ro  ianto.  Viewing 
him  ifl  the  light  of  a  vendor  to  his  son,  a  judgment  favo- 
rable to  the  respondent  will  entitle  him  to  be  paid  by  the 
vendee  so  much  which  otherwise  the  respondent  would 
have  received  from  such  vendee.  The  question  of  insu- 
rance or  no  insurance,  is  one  in  which  he  has  a  direct  and 
immediate  interest  to  the  amount  of  the  risk  taken,  or  sup- 
posed to  have  been  taken.  There  is  no  corresponding  lia- 
bility over  to  the  company  to  neutralise  this  interest,  as 
has  been  contended  for.  I  am  therefore  of  opinion,  that 
Hays  was  not  a  competent  witnesSy  and  that  the  ruling  of 
the  learned  judge,  to  the  contrary,  was  erroneous  and  should 
be  reversed. 

The  evidence  of  Hugh  Taylor  was  also  objected  to  by 
the  appellants.  The  assignments  made  to  him  and  by  him, 
in  question  in  the  cause,  are  matters  governed  by  the  law 
of  Lower  Canada,  under  no  circumstances  to  be  called 
commercial  matters.    The  form  of  these  contracts  is  the 
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notarial  form  <^  the  country.  Under  our  law  Taylor  was 
incompetent  to  prove  the  contre-lettre  produced  by  the  res- 
pondent ;  the  time  of  its  execution,  la  date^  should  have  been 
proved  by  other  witnesses.  Nemo  idoneusest  testis  in  rem 
suam,  leg.  10^  dig.,  de  testibus.  Keprobatur  quoque  testi- 
monium eorum  quos  respicit  negotium  de  quo  contro- 
vertitur. 

The  admission  of  this  testimony  in  my  opinion  was  im- 
proper, and,  in  this  respect  again,  I  view  the  judgment  of 
the  Court  below  as  erroneous  and  would  reverse  it. 

The  objections  made  at  the  trial  by  the  Counsel  for  the 
appellants,  to  the  evidence  of  the  honorable  Peter  McGill, 
Hugh  Taylor  and  Moses  Judah  Hays,  as  ta  admissions  of 
Mr.  Murray,  not  being  part  of  the  ^^  res  gestsB,"  I  consider 
valid,  and  would  reject  all  such  admissions  as  improperly 
received  in  evidence. 

It  13  impossible  to  avoid  noticing  the  latitude  allowed  in 
the  examination  of  the  witnesses  generally,  but  particularly 
in  that  of  Mr.  Taylor,  as  to  hearsay  statements,  such  as, 
"  Mr.  McGill  told  me  he  had  just  seen  Mr.  Hays  and  he 
"  had  told  him  it  was  effected."  "  At  Mr.  McGilPs  request 
**  I  went  over  to  Mr.  Murray's  office  and  saw  him,  and 
"  inquired  if  the  insurance  had  been  effected,  he  told  me 
"  it  had  been  effected,  and  said,  tell  Mrs.  Reid  the  insu- 
"  ranee  has  been  effected,  the  mortgage  is  covered." 

The  evidence  of  the  honorable  George  Moffatt,  of  William 
Molson,  Joseph  Jones  and  John  H.  Maitland,  as  to  devia- 
tion from  the  condition  of  the  policy  requiring  payment  of 
premium,  and  as  to  things  practised  in  other  offices  in 
effecting  insurance,  I  hold  also  to  have  been  most  impro- 
perly received.  No  bad  usage  of  the  description  sworn  to, 
even  if  established  as  existing  in  other  offices,  could  bind 
the  appellants.  Negligence  and  mismanagement  in  the 
conduct  of  the  business  of  insurance  companies,  cannot  be 
tolerated  in  Courts  of  Justice,  when  set  up  in  excuse  for  the 
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violation  of  cardinal  rules,  and  the  evidence  thn8  adduced 
only  tended  to  prove  the  existence  of  an  abuse  on  the  part 
of  the  agents  and  servants  of  insurance  companies,  dan- 
gerous alike  to  their  employers  and  to  the  public  at  large. 

In  bis  charge  to  the  jury,  the  learned  judge  laid  great 
stress  upon  the  entry  in  the  book  produced  by  Mr.  Murray. 

Now  this  entry  was  cancelled,  the  witness  so  stated, 
when  he  produced  it  on  his  examination,  and  although  the 
servant  of  the  company,  he  was  the  witness  of  the  res- 
pondent. His  statement  on  the  subject  is.  ^^  The  entry  is  in 
"  the  hand  writing  of  the  late  Mr.  Macaulay.  There  is  a 
^^  cross  marked  across  the  face  of  this  entry.  It  was  done 
"  about  the  10th.  or  11th.  of  March,  by  the  late  Mr.  Mac- 
^^  aulay,  by  instructions.  It  was  cancelled  in  the  month  of 
*^  March."  Under  the  heading,  "total  amount  of  premium 
^*  received,"  in  one  of  the  columns  of  the  book,  the  word 
^'  null  ^  is  inserted  opposite  to  this  entry,  and  the  figures 
«  22  10"  "amount  of  premium"  and  jESOOO.  "  Sum  insured 
**  in,  are  crossed  over."  The  learned  judge  is  silent  as  to 
the  cancellation  of  the  entry,  and  directs  the  jury  to  treat  it 
as  a  subsisting  entry.  The  respondent,  however,  did  not 
so  treat  it,  for  the  declaration  proceeds  upon  a  verbal 
contract  throughout,  and  not  upon  any  writing  or  entry. 

Let  us  suppose,  that,  instead  of  this  entry,  a  policy  actually 
signed  and  sealed  in  due  form,  had  been  produced,  but 
written  over,  cancelled  and  marked  "  null,"  could  such  a 
document  have  been  treated  as  a  subsisting  instrument?  It 
was  not  pretended  that  there  was  fraud  in  the  cancelling  of 
this  entry,  it  was  done  long  before  the  burning  of  the  house, 
not  by  Murray,  the  witness  and  agent,  but  in  the  hand- 
writing of  a  clerk,  who  no  doubt,  would  have  been  pro- 
duced as  a  witness  at  the  trial  had  he  been  living. 

Another  portion  of  the  charge  is,  "  there  is  but  one  real 
issue,  was  the  contracta  contract  conditional  or  not?"  I 
must  confess  my  surprise,  that  in  a  case  presenting  so  many 
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and  so  grave  points,  and  with  a  defence  sach  as  that  set 
np  by  the  company,  that  defence  should  have  been  so  lost  ^ 
sight  of,  and  the  existence  of  a  contract  at  all  assumed  by 
the  judge  as  beyond  doubt.  "  Was  the  note  to  be  paid  be- 
"  fore  the  policy  issued,  or  was  the  contract  completed  at 
"  the  time  ?  This  is  the  sole  question  as  to  the  contract.  The 
"  practice  of  other  offices  is  of  little  consequence.  They  are 
'^  shewn  to  be  different  in  each  office,  each  having  its  own 
"  way  of  conducting  its  business.  The  entry  in  the  defen- 
"  dant's  books  is  what  you  have  to  look  to.  This,  the  manager 
"  cannot  destroy.  It  must  be  presumed  to  bind  the  company^ 
"  to  have  been  made  under  the  eye  of  the  directors,  to  haye 
"  been  before  them  at  every  one  of  their  meetings.  The 
'^  entry  for  the  premium  is  made  as  cash,  and  appears  in 
"  the  column  of  cash  paid  for  premiums  on  policies.  Mr. 
"  Murray's  evidence  cannot  shake  it.  If  he  gave  credit^  it 
"  was  at  his  own  risk  ;  if  he  gave  credit  to  Hays,  this  credit 
"  cannot  invalidate  the  contract,  or  could  not  affect  the  plain- 
"  tiff's  interest  in  the  insurance. 

Supposing  the  book  in  question  to  have  been  before  the 
directors  at  every  one  of  their  meetings,  actually  and  not 
figuratively,  the  entry,  originally,  would  have  been  as  so 
much  received  in  cash,  that  entry  then  would  have  deceived 
the  directors,  afterwards  the  entry  would  appear  as  can- 
celled, and  the  receipt  of  cash  would  have  been  negatived. 
But  it  is  assumed  in  the  charge  that  Mr.  Murray  was  autho- 
rised to  accept  something  else  in  lieu  of  cash,  and  that  his 
acceptance  of  a  note  bound  the  company.  Now  we  have 
Mr.  Murray's  uncontradicted  testimony  to  the  fact.  "  It  is 
**  not  the  practice  to  give  credit  on  fire  policies^  with  the 
*'  exception  of  some  wholesale  houses  with  whom  we  run 
**  accounts  for  the  year,  but  they  always  receive  their  receipts 
^  and  policies  at  the  same  time.  In  these  cases  it  is  only 
"  done  with  houses  who  have  accounts  Vilh  us  for  marine 
**  insurance.  May  have  deducted  premium  from  losses 
"  which  were  charged  in  an  account,  but  do  not  recollect 
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^'  any  case."  It  is  to  be  observed  that  no  attempt  was 
made  by  the  respondent  to  prove  the  allegation  in  the  de- 
claration,  ^'  that  it  was  then,  and  for  many  years  before  had 
^^  been  and  still  is,  the  custom  and  ordinary  course  of  the 
^^  defendants,  not  to  issue  any  scrip  or  policy  for  insurances 
^^  effected  by  them,,  for  many  weeks  and  even  months  after 
^^  the  time  of  effecting  such  insurances." 

A  custom  "  not  to  do  ^  would  be  difficult  to  prove,  but  if 
established,  it  would  only  show  neglect  of  duty  on  the  part 
of  the  company's  servants,  and  would  not  operate  a  repeal 
of  their  rules  and  regulations  and  of  the  provisions  of  law 
respecting  a  writing  signed  and  sealed.  It  was  for  the  res- 
pondent to  have  shewn  authority  in  Murray  to  accept  a  pro- 
missory note,  in  his  own  favor  and  to  treat  it  as  cash  paid 
to  the  company  and  binding  them  to  the  issue  of  a  policy  or 
liability  for  risk.  No  such  authority  has  been  shewn,  **  if 
he  gave  credit  it  was  at  his  own  risk,"  it  may  have  been  at 
his  own  individual  risk  and  personal  responsibility.  "  If  he 
gave  credit  to  Hays,  this  credit  cannot  invalidate  the  contract'^ 
it  is  said,  but  a  contract  is  again  here  assumed  by  the  com- 
pany which  can  only  be  evidenced  by  a  policy,  and  depend 
upon  that  instrument  as  perfected  by  the  seal  for  its  very, 
existence.  The  jury  were  in  effect  given  to  understand  that 
the  acts  of  Murray,  of  all  kinds,  bound  the  company,  and 
that  authority  on  his  part  was  to  be  presumed  in  oppoeiition 
to  the  by-laws  and  the  charters.  I  am  of  opinion  that  au- 
thority to  this  extent  could  neither  be  granted  by  the  direc- 
tors, nor  exercised  by  Murray,  consistently  with  the  act  of 
incorporation,  or  the  law  of  corporations.  The  agent  of  a 
corporation  represents  an  ens  raUoniSy  those  who  contract 
with  him  must  know  that  the  principal  is  the  cVeature  of  the 
law,  whose  language  is  writing,  and  whose  consent  can 
only  be  evidenced  and  given  as  the  law  directs.  Payment 
of  the  premium  is  a  cardinal  condition  of  every  ri»k,  to  al- 
low a  servant  or  agent  to  dispense  with  it  altogether  or  in 
any  way  to  modify  it  by  his  own  will,  would  be  to  confer 
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more  power  on  the  servant  than  what  the  law  has  vested  in 
the  master.  The  evidence  of  M.  Murray  explains  the  trans- 
action intelligibly  and  consistently.  He  took  a  promissory 
note  at  a  short  date  upon  an  undertaking  personal  to  him- 
self that  the  company  would  pay  a  loss  occurring  in  the  in- 
terval between  its  date  and  maturity.  If  a  loss  had  occu- 
red  during  this  interval,  M.  Murray  trusted  that  it  would 
be  made  good  by  the  company.  The  board  of  directors 
might  have  resolved  to  do  this,  but  the  company  could  be 
bound  by  charter  only  by  a  vote  of  the  stockholders  at  a 
general  meeting. 

The  charge  in  another  part^of  it  is  that  ^^  if  doubts  remain 
"  and  you  find  it  difficult  to  come  to  a  decision,  you  may 
^^  discard  both  sets  of  statements,  and  fall  back  upon  the 
^^  book  as  containing  itself  evidence  which  cannot  deceive, 
^'  and  which  binds  the  defendants." 

But  the  book  was  only  kept  for  the  entry  of  orders  for  in- 
surance, there  is  no  regulation  of  the  company  giving  bind- 
ings efficacy  to  its  contents,  and  the  defendants  can  alone 
be  bound  in  manner  and  form  prescribed  by  the  statute.  In 
my  opinion  this  is  a  plain  misdirection.  The  entry  as  it 
stood  originally  was  calculated  to  mislead  and  to  deceive, 
by  representing,  as  cash  paid,  that  which  was  never  paid, 
and  of  which  only  a  worthless  piece  of  paper  was  given  as 
the  representative.  That  the  company  could  be  bound  by 
an  entry  contrary  to  the  fact  is  impossible,  but  that  it  should 
be  bound  by  such  an  entry  after  it  had  been  cancelled,  and 
after  the  worthless  note  had  matured  and  been  protested,  is 
not  to  be  argued. 

The  charge  again  lays  down.  **  If  you  take  the  contract 
^^  as  a  conditional  one,  but  as  made  with  the  plaintiff,  the 
*'  condition  being  the  payment  of  the  premium  before  a  po- 
"  licy  should  issue,  then  I  think  it  was  the  duty  of  the  de- 
"  fendants  to  have  given  the  plaintiff  notice  of  the  non-pay- 
"  ment  of  the  note."  If  such  were  the  duty  of  the  company, 
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the  question  of  compliance  or  non-compliance,  shomid  have 
been  one  of  the  questions  in  writing  propounded  to  the  jniy. 
Though  not  so  put,  the  Jury  were  called  upon  to  resolve 
this  question,  by  a  general  finding  in  favor  of  the  respon- 
dent in  answer  to  the  last  question.  But  I  must  again  view 
this  direction,  in  the  light  of  a  mis-direction. 

Actual  payment  of  premium  is  a  condition  precedent  to 
the  risk.  Delay  to  pay  when  expired,  if  payment  be  not 
made,  places  the  parties  where  they  were  originally.  M. 
Murray  is  supposed  to  have  said,  this  note,  if  paid  at  ma- 
turity, will  be  treated  as  so  much  cash  at  its  date.  But  the 
note  was  duly  protested,  and  notice  of  non-payment  was 
given  to  Hays  the  maker. 

Now  according  to  the  theory  of  the  respondent,  herself, 
Hays  was  her  agent,  and  represented  her  in  this  transac- 
tion. 

M.  McGill  in  bis  evidence,  says,  that  be  did  not  act  as 
the  agent  of  Mrs.  Reid. 

M.  Hugh  Taylor  says  the  same  thing.  Both  of  these  gen- 
tlemen took  an  interest  in  Mrs.  Reid's  transaction  with 
Hays  as  friends,  but  no  more.  Mrs.  Reid  had  but  odc 
agent  in  the  transaction,  and  that  agent  was  Hays.  Why 
then  can  it  be  doubted,  whether  notice  to  him  under  the 
circumstances  was  notice  to  the  principal.  She  contracted 
with  Hays  to  have  this  insurance  effected.  She  trusted  to 
him  to  have  it  done,  if  any  party  is  to  suffer  by  his  default 
or  neglect,  should  it  not  be  the  party  who  employed  him 
and  who  trusted  him  ?  She  trusted  him  to  effect  the  insu- 
rance ;  she  trusted  to  him  to  pay  the  premium  ;  to  him 
alone  she  must  look  if  jno  insurance  was  effected.  Notice 
to  him  was  notice  to  her,  and  the  company,  in  my  opinion, 
could  not  be  called  upon  to  make  a  demand  on  her  for  the 
premium.  The  seventh  of  the  printed  conditions  of  the  as-, 
surance  at  the  company's  office,  is  ^^  no  order  for  insurance 
^^  will  be  of  any  force,  unless  the  premium  is  first  paid  to 
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'^  the  office,  and  all  persons  desirous  to  cohtinae  their  iosti- 
*'  ranee  must  make  their  future  payments  an  or  before  the  day 
"  limited  by  their  respective  polideSy  or  the  same  will  be  voidJ^^ 
The  rule  here  is  dies  interpellai  pro  homine^  and  the  rule  be- 
came more  stringent,  if  payment  of  the  note  be  a  condition 
precedent  to  the  granting  of  a  policy.  The  premium  is  to 
be  paid  at  the  office.  '*  Si  le  lieu  ou  la  prime  doit  être 
''  payée  n'est  pas  désigné  dans  la  police,  les  assureurs  sont 
^^  obligés  d'envoyer  chercher  la  prime  chez  leur  débiteur 
^^  qui  n*est  obligé  à  rien  autre  chose  qu'à  se  tenir  prêt  à 
*^  payer  au  terme  fixé,  et  non  à  faire  ses  offres.  C'est  donc 
'^  aux  assureurs  à  constater  par  une  sommation  qu'ils  ont 
"  envoyé  chercher  la  prime  et  qu'ils  n'ont  pas  trouvé  leur 
^^  débiteur  prêt  à  payer.  Si  au  contraire  la  prime  est  portable, 
"  l'assuré  est  obligé  de  faire  ses  offres  et  de  les  constater, 
*'  faute  de  quoi  la  demeure  est  acquise,  et  le  droit  à  la  réso* 
^'  lution  du  contrat  ne  peut  plus  être  enlevé  aux  assureurs 
"  par  des  offres  postérieures."  (1)  Payment  of  the  pre- 
mium was  to  be  made  by  Hays  and  not  by  the  respon- 
dent ;  payment  was  demanded  of  him  accordingly,  and 
the  protest  against  him  is  all  that  the  company  were 
bound  to  do,  supposing  a  recognition  by  them  of  the 
whole  transaction  between  their  clerk  and  Hays.  The  con- 
cluding part  of  the  charge  to  the  jury,  seems  to  me  more 
incorrect,  if  possible,  than  any  other  direction  given  by 
the  learned  judge.  ^^  It  was  contended  (says  the  learned 
^^  judge)  that  if  in  this  case  a  contract  of  assurance  was 
^^  made,  it  was  made  subject  to  the  usual  conditions  of  the 
^*  defendants'  policies,  as  proved  in  the  form  produced  by 
^^  them.  On  this  point  also,  I  am  against  the  defen- 
^*  dants.  The  conditions  canned  enter  into  the  contract  as 
**  made  in  this  cause,  there  being  no  mention  of  any  such 
**  condition^  as  no  Policy  was  issued."  I  am  constrained  to 
say,  that  this  doctrine,  i?,  to  my  apprehension,  truly  sin- 
gnlar.  That  a  clerk  or  manager  in  the  company's  office 
can  have  the  power  to  dispense  with  the  condition  of  their 

(1)  Qoeniftvlt,  dM  ânannea»,  146. 
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policies,  one  and  all,  and  unconditionally  bind  them  to  an 
assurance  without  policy,  seems  to  me.  at  variance  with 
every  recognized  principle  on  the  subject  of  corporations  of 
insurance,  and  of  the  power  of  agents  to  bind  their  princi- 
pals. The  respondent,  so  far  from  alleging  an  uncondi- 
tional assurance,  professed  in  her  declaration  to  make  men- 
tion in  part  of  some  conditions.  She  sets  up  a  promise  to 
give  her  a  policy  in  writing,  what  policy  did  she  stipulate 
for,  if  not  the  policy  in  use  by  the  company  ?  If  it  were  a 
peculiar  policy  differing  from  others,  was  it  not  for  her  to 
say  so  and  to  state  wherein  consisted  the  difference.  The 
onus  probandi  of  compliance  with  the  conditions  of  the  risk 
is  on  her  ;  shall  she  be  exempted  from  making  this  proof 
by  omitting  to  allege  the  conditions  ?  M.  Angell  in  bis 
work  on  insurance,  page  75,  mentions  the  case  of  McCul- 
loch  vs.  the  Eagle  Insurance  Company,  from  the  1st.  Mas- 
sachusetts Reports,  278.  ^^  An  action  was  brought  against 
^^  a  company  on  an  alleged  consummated  agreement  to  in- 
"  sure,  contained  in  correspondence  which  the  Court  did 
*^  not  think  sufficient  proof  of  such  contract,  it  was  held 
"  that  an  action  of  assumpsit  was  not  the  proper  form  of  ac- 
"  tion,  but  that  it  should  have  been  special,  stating  as  a 
''  breach,  the  refusal  of  the  defendants  to  deliver  the  policy 
"  according  to  the  terms  of  the  agreement,  setting  forth 
"  also  the  terms  in  which  the  policy  ougtU  to  have  been  madcj 
"  shewing  thai  the  loss  claimed  would  have  been  recoverable 
"  under  it,  and  alleging  as  a  special  damage  that  the  plain- 
"  tiff  had  been  deprived  of  the  remedy  the  policy  would 
"  have  given.  And  to  enable  the  plaintiff  to  recover,  he 
"  would  be  bound  to  give  the  same  evidence  as  if  the 
"  action  had  been  founded  on  the  policy  itself.  Evidence 
"  of  a  compliance  on  his  part  with  all  the  conditions  which 
"  the  policy,  if  executed,  would  have  imposed." 

A  bill  in  equity  would  also  of  necessity  set  forth  the 
terms  on  which  the  policy  ought  to  have  been  made.  The 
declaration  contains  a  statement  that  the  loss  occurred  not 
"  by  any  foreign  invasion,  &c.,  nor  by  any  other  of  the 
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'^  causes  excepted  by  the  terms  of  the  said  insurance." 
That  there  were  terms  is  certain  by  the  effort  made  by  the 
respondent  to  proTe  the  allegation  that  she  had  given  ^^  due 
^  notice  of  the  loss  yerified  by  oath,  and  that  no  other 
^insurance  was  made  on  the  property  except  8co.,  with 
'<  which  preliminary  proof  the  said  defendants  declared 
<^  themselves  to  be  and  were  content  and  satisfied,  and 
"  waived  all  other  proof  at  such  loss." 

Why  make  this  preliminary  proof,  and  why  allege  waiver, 
if  the  conditions  cannot  enter  into  the  contract  as  made  in 
this  cause,  there  being  no  mention  of  any  such  condition, 
as  no  policy  was  issued  ? 

As  to  the  proof  of  the  extent  of  the  loss,  the  charge  is  to 
this  effect  :  "  as  to  the  point  of  the  property  being  mort- 
^^  gaged  above  its  value,  giving  the  defendants  the  benefit  of 
"  the  principle  invoked  by  them,  Hays  swears  the  propertjr 
^^  was  of  the  value  oi  £24,000.  The  mortgage  righ^  which 
^^  the  defendants  are  bound  to  have  proved,  are  mortgage 
^^  rights  clear,  uncontested  and  enregistered,  and  not  litigated 
^^  rights  and  claims  of  mortgage,  that  part  of  the  defence 
^  therefore  fiiUs  to  the  ground."  The  am$s  proèamU  is  here 
laid  down  as  being  on  the  company;  But  it  was  for  the 
assured  to  prove  how  much  she  had  lost  by  the  iivfury  done 
to  the  buildings.  Her  hypothèque  was  upon  the  ground  as 
well  as  upon  the  buildings.  To  assume  the  estimate  of 
Hays,  (an  incompetent  witness  though  he  be)  would  be  to 
negative  the  fact  of  any  loss  to  the  hypothèque  at  all. 
Enough  would  remain  after  the  fire  to  secure  the  amount 
of  the  hypothèque.  A  ventilation  could  alone  establish  the 
2eq>ective  value  of  the  ground  and  the  buildings^  and  as  to 
the  rang  et  ordre  in  which  the  respondetft's  kifpaihi^  stood 
jrelatively  to  other  creditors,  anterior  or  subsequent  en  Hire 
d^hjfpothéquey  it  was  proper  to  shew  it,  to  make  proof  of 
any  loss  at  all.  If  there  existed  hypothèques,  prior  to  her's, 
covering  more  Jhaia  the  value  of  the  buildings,  together 
with  the  ground,  she  lost  nothing  by  their,  destrololian,  tolal 
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or  partial.  Her  droit  ^hypothèque  was  worth  nothing  ; 
having  lost  nothing,  she  had  no  claim  to  indemnity  under 
a  contract  of  indemnity  purely.  As  the  appellants  have 
adverted  to  the  insufficiency  of  the  proof  of  notice  of  loss, 
I  am  bound  to  express  my  opinion  upon  this  point,  and  here 
I  am  again  in  their  favor.  I  do  not  think  that  under  the 
English  rules  of  evidence,  the  baud  writiiig  and  signature 
of  the  deceased  clerk  endorsed  upon  the  exhibit  No.  6, 
being  proved,  that  paper  should  have  been  read  to  the  jury. 

Taking  the  evidence  altogether,  even  as  presented  to  the 
jury,  the  weight  of  it  was  in  favor  of  the  appellants,  and  the 
verdict  seems  to  me  to  be  against  evidence.  Upon  the 
ground  of  misdirection,  and  the  improper  rulings  of  evi- 
dence adverted  to  already,  I  would  have  been  prepared  to 
set  aside  the  verdict,  if  the  appellants  had  moved  to  that 
effect.  They  have  not  done  so,  but  the  respondent  has 
moved  for  judgment  pursuant  to  the  verdict.  I  think  that 
she  ought  to  have  taken  nothing  by  her  motion,  and  that 
the  judgment  which  has  been  entered  up  in  her  favor,  is 
against  law,  evidence  and  justice. 

I  cannot  understand  how  it  can  be  possible  to  compel  an 
insurance  company  to  pay  a  loss  without  a  policy,  or  condi- 
tions of  insurance,  and  without  a  penny  of  premium. 

The  fact  that  the  dishonored  note  remained  with  Mr. 
Murray  seems' to  me  to  have  no  bearing  on  the  case.  It 
was  not  demanded  by  Hays  or  any  one  else  ;  and  if  de- 
manded, Mr.  Murray  >vas  justified  in  refusing  to  give  it  up, 
until  payment  at  least,  of  the  costs  of  its  protest. 

My  opinion  is,  that  the  judgment  of  the  Court  below, 
should  be  reversed,  with  costs,  that  a  repleader  should  be 
ordered  upon  the  fifth  exception,  and  that  all  the  pro- 
ceedings in  the  Court  below,  subsequent  to  the  judgment 
of  the  28th  February,  1854,  should  be  set  aside  and  va- 
cated,  leaving  the  respondent  to  proceed  further  as  she  may 
be  advised. 
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Sir  L.  H.  LaPowtaine,  Bart.,  Juge-en-Chef. — Cette  ins- 
tance présente  des  questions  relatives  au  contrat  d'assu- 
rance. La  principale  question,  en  fait,  est  celle-ci  :  Dans 
les  circonstances  particulières  de  la  cause,  peut-on  dire 
qu'une  aasuranoe  a  été  réellement  effectuée  au  pront  de 
l'intimée  au  bureau  de  la  compagnie  ?  La  principale  ques- 
tion, en  droit, -est. celle  de  savoir  si  le  contrat  d'assurance 
peut  subsister  sans  qu'il  y  ait  une  police. 

La  question  df^  fait,  soumise  à  un  corps  de  jurés,  a  été 
résolue  dans  l'affirmative  ;  et  le  verdict  ayant  été  homo- 
logué par  la  Ci  ar  de  première  instance,  la  question  de 
droit  se  trouve  i  paiement  décidée  dans  l'affirmative  par  ce 
tribunal.  La  o  mpagnie  a  interjeté  appel,  prétendant  qu'il 
y  a  eu  mal  jug  et  en  fait  et  en  droit.  A  mon  avis,  la 
compagnie  est  ms  l'erreur.  Nous  n'avons  aucune  loi  qui 
fasse  dépendre  l'un  écrit  la  validité  du  contrat  d'assu- 
rance. Ce  co  'at  est  du  droit  des  gens  ;  il  peut  donc 
exister  indépei  Lmment  de  la  loi  civile.  Il  est  néanmoins 
au  pouvoir  du  ^gislateur  de  réglementa  la  forme  de  ce 
contrat  en  ce  qui  peut  regarder  l'admissibilité  ou  l'inad- 
missibilité de  la  preuve  de  son  existence,  et  alors  le  con- 
trat participe  du  droit  civil  ;  mais  nos  lois  municipales  kie 
contiennent  aucun  règlement  à  cet  égard.  La  compagnie 
a  appelé  à  son  secours  quelques  statuts  anglais,  qui  ne  sont 
que  des  edits  bursaux,  ayant  pour  objet  l'établissement 
d'un  droit  de  timbre.  C'est  en  vain  qu'elle  invoque  ces 
statuts,  puisqu'ils  n'ont  pas  force  de  loi  en  Canada.  L'on 
sait  que  l'ordonnance  de  marine,  (art.  2,  titre  des  assu- 
rances) portait  que  "  le  contrat  appelé  police  éPassurance 
sera  rédigé  par  écrit."  Suivant  Pothier  (1)  cette  forme 
idlest  pas  nécessaire  à  la  validité  du  contrat,  et  ne  peut  être 
requise  que  pour  la  preuve. 

<*  Les  raisons  qui  me  portent  à  croire  que  cette  forme 
que  Pordonnance  prescrit,  n'est  que  pour  la  preuve,  et  non 


(1)  AmruM,  No.  96. 
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pour  la  validité  du  contrat'  dit  Potbier,  ^'  sont,  lo.  que 
cette  forme  est  absolament  étrangère  à  la  substanoe  da 
contrat,  2o.  que  l'ordonnance  ne  la  requiert  pas  â  peine  de 
mUliié.^^  Au  reste,  l'ordonnance  de  marine  n'a  pas  été 
enregistrée  en  Canada.  U  est  vrai  que  l'ordonnance  de 
1667  qui  l'a  été,  exige  (art.  2  du  titre  20)  ^^  qu'il  soit  p^ssé 
acte  pardevant  notaires  ou  sous  signatm^  privée,  de  toutes 
choses  excédant  la  somme  ou  valeur  de  cent  livves."  Mais 
cette  disposition  générale  est  suivie  de  l'exception  suivante, 
{même  art.),  '^  sans  toutefois  rien  innover  pour  ce  regard, 
en  ce  qui  s'observe  en  la  justice  des  juges  ei  consuli  des  mar- 
ehandsj^  c'est-à-dire,  en  d'autres  mots,  en  affaires  conuner- 
dales.  Je  crois  donc  avoir  eu  raison  de  dire  qu'aucune  de 
nos  lois  municipales  ne  réglemente  le  contrat  d'assurance, 
et  que,  comme  le  remarque  Merlin  (I),  après  Pothier  déjà 
cité,  ^'  il  est  évident  (sous  Tordonnanee  de  marine)  que 
l'écriture  n'était  nécessaire  que  pour  fiiire  constater  de 
l'existence  de  la  convention  contre  ceux  qui  auraient  voulu 
la  nier.''  (2)  Il  me  semble  même  que  dans  ce  dernier  sys- 
tème, l'assuré  devait  être  admis  au  bénéfice  d'un  comme»' 
€emenl  de  preuve  par  écrit  s'il  en  existait,  ou  du  serment 
judiciaire  poKur  obtenir  de  sa  partie  adverse  l'aveu  de  l'exia- 
tence  du  contrat.  ^^  Il  y  aurait  abus,"  dit  Alauaet>  ^^  à 
établir  contre  la  vérité  et  la  nature  des  choses,  que  l'aesu* 
rance  elle*même  n'existera  que  âmus  ees  conditions,  (condi- 
tions exigées  par  une  loi  pour  la  preuve)  et  qu'une  dee 
deux  parties  pourra  convenir  de  la  vérité  de  toutes  les 
assertions  de  l'autre,  et  se  refuser  à  exécuter  le  contiat  pai^ 
cequ'il  n'aurait  pas  été  écrit." 

Telle  est  mpn  opinion  sur  la  question  de  droit.  Quant  à 
la  question  du  fait  de  l'assurance,  je  crois  que  la  décision 
du  jury  est  exacte  et  conforme  à  la  juste  appréciation  qui 
doit  être  faite  de  la  preuve.  Il  est  certainement  à  regretter 
de  voir  autant  de  contradictions  qu'il  y  ep  a  entre  le  témoi* 
gnage  de  M.  William  Murray,  l'agent  oi^  gérant  {Manager) 

(1)  Rép.,  Ybo.  Police  d'Aflnmnoe. 

(2)  1  Alaïuet»  No.  181  :-Gnm  et  Joliat  No.  197  :-l  PhUUpf,  2nd  Bd.  p.  a 
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des  appelants,  d'un  côté,  et  celui  de  PHon.  Peter  McGill, 
de  M.  Hugh  Taylor  et  de  M.  Hays,  de  l'autre.  Mais, 
dans  l'état  de  la  cause,  les  assertions  isolées  du  premier, 
ne  sauraient,  à  mon  avis,  l'emporter  sur  celles  des  derniers^ 
qui  toutes  concordent  les  unes  avec  les  autres,  se  prêtent 
un  mutuel  appui,  et,  de  plus,  empruntent  un  nouveau 
degré  de  crédibilité,  du  fait  qu'il  existe  un  écrit  constatant 
qu'une  assurance  avait  été  réellement  effectuée  au  bureau 
de  la  compagnie  au  profit  et  au  nom  de  l'intimée.  Nous 
verrons  bientôt  si  cette  assurance,  admise  par  M.  Murray 
lui-même,  était  une  assurance  qui,  comme  il  le  prétend, 
n'a  duré  que  quelques  jours,  ou  si  au  contraire  o^était  une 
assurance  qui  devait  durer  une  année. 

M.  Hays  devait  ^à  Madame  Reid,  l'intimée,  une  somme 
d'environ  £4000,  pour  la  sûieté  de  laquelle  il  lui  avait 
constitué  une  hypothèque  sur  son  grand  hôtel  de  la  rue 
Notre-Dame  dans  la  Cité  de  Montréal,  connu  sous  le  nom 
de  '^  Maison  Hays,"  lequel  hôtel  fut  détruit  par  le  v^ste 
incendie  de  1852.  M.  Hays,  qui  s'y  était  engagé  envers 
l'intimée,  obtient  le  18  février  précédent,  au  bureau  des 
appelants,  une  assurance  sur  cet  hôtel,  au  nom  de  sa  cré* 
ancière,  au  montant  de  £3000.  De  la  part  des  appelants^ 
cette  assurance  est  consentie  par  l'entremise  de  leur  agent 
ou  gérant,  le  dit  William  Murray,  qui  fait  faire  aussitôt, 
dans  un  registre  tenu  à  cette  fin  par  la  Compagnie,  une 
entrée  qui  constate,  en  substance,  que  l'assurance  est  faite 
pour  une  année  à  courir  du  18  février  1852,  au  nom  de 
l'intimée  et  pour  son  profit,  sur  l'hôtel  en  question  qui  est 
spécialement  désigné  dans  cette  entrée  ;  que  cette  assu- 
rance est  donnée  sous  le  No.  8951,  dans  l'ordre  des  Nos. 
insérés  au  registre,  et  que  la  police  devra  porter  ce  No.  ; 
que  l'assurance  est  faite  pour  la  somme  de  £3000  ;  que  la 
prime  convenue  est  de  £22  10s.  et  que  le  montant  de  cette 
prime  a  été  alors  reçu. 

Il  paraît  que  M.  Murray  prît  en  paiement  de  la  prime 
ii^assurance  un  billet  de  M.  Hays,    payable  le  1er  mars 
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suivant,  lequel  billet  fut  déposé  par  la  compagnie  à  la 
Banque  de  Montréal,  et  protesté  à  son  échéance,  protêt 
dont  il  n'a  été,  soit  dit  en  passant,  donné  aucun  avis  à 
Tintimée.  M.  Murray  avait-il  fait  du  paiement  du  billet 
une  condition  de  la  continuation  de  l'assurance  après  le  1er 
mars  ?  C'est  ce  qu'il  a  prétendu  et  affirmé  dans  son  témoi- 
gnage  devant  le  jury.  En  cela  il  est  contredit  par  MM. 
McGill,  Taylor  et  Hays.  Ce  serait  une  perte  de  temps 
que  de  transcrire  ici  des  extraits  de  ces  divers  témoignages* 
Conmie,  pour  la  raison  que  j'ai  donnée  plus  haut,  ce  sont 
ceux  des  trois  demiers  témoins  qui  doivent  prévaloir,  qu'il 
suffise  de  dire  qu'il  résulte  de  la  preuve  que  l'assurance  n'a 
pas  été  conditionnelle  ;  qu'elle  a  été  faite  purement  et  sim- 
plement pour  l'espace  d'une  année  ;  que  M.  Murray  avait 
promis  de  délivrer  et  d'envoyer  le  mêiAe  jour  la  police 
d'assurance  à  l'honorable  Peter  McGill,  entre  les  mains  du- 
quel il  savait  qu'elle  devait  être  déposée  selon  le  désir  de 
Afme.  Reid  ;  que,  cependant,  cela  n'a  pas  été  fait  ;  que, 
dès. le  même  jour  de  l'assurance,  M.  Murray  a  informé 
MM.  McGill  et  Taylor  que  cette  assurance  avait  été  effec- 
tuée, sans,  de  sa  part,  faire  mention  d'aucune  condition, 
ce  qui  se  trouve  corroboré  par  l'entrée  dans  le  registre  de  la 
compagnie,  puisque  nulle  condition  n'y  est  énoncée  ;  qu'en 
conséquence  de  cette  information,  MM.  McGill  et  Taylor 
qui  prenaient  un  intérêt  bien  vif  dans  cette  affaire,  l'un 
comme  ami,  l'autre  comme  neveu  de  l'intimée,  sont  de- 
meurés persuadés,  et  par  suite  Tintimée  elle-même,  et  cela 
de  bonne  foi,  que  l'assurance  avait  été  effectuée  purement 
et  simplement  en  la  manière  ordinaire,  de  manière  à  donner 
à  Mme.  Reid,  pendant  une  année,  toute  la  protection 
qu'elle  en  attendait.  M.  McGill  partit  pour  l'Angleterre 
dans  le  mois  de  juin  suivant,  et  s'il  eût  eu  raison  de  penser 
que  Tassurance  ne  fût  pas  bonne,  "  I  would  not  have  gone 
to  England,"  dit-il,  "  without  having  informed  Mrs.  Reid 
of  the  fact  of  the  insurance  being  vitiated."  Le  jour  dc 
l'assurance  même,  M.  Taylor  se  présente  au  bureau  de  la 
compagnie  pour  s'enquérir  si  cette  assurance  a  été  effec- 
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tnée  :  ^^  Mr.  Marray  told  me  it  had  been  effected,  and  said, 
tell  Mrs.  Reid  the  insurance  has  been  effected,  the  mort- 
gage is  covered.  M.  Murray  said  nothing  to  me  about  the 
insurance  being  conditional  on  the  payement  of  a  note  ;  if 
he  had,  I  would  have  insured  it  myself  as  I  had  the  money 
in  my  pocket."  On  ne  saurait  donc  avoir  de  doute  sur  la 
bonne  foi  avec  laquelle  Mme.  Reid  a  dû  se  croire  bien  et 
dûment  assurée  ;  et  cette  bonne  foi  ne  doit  pas  tourner 
aujourd'hui  à  son  préjudice. 

Si,  comme  le  prétend  l'agent  de  la  compagnie,  l'assu- 
rance eût  été  conditionnelle,  le  billet  devenait  de  nulle 
valeur  à  son  échéance  faute  de  paiement  ;  et  l'assurance 
tombant  par  cela  même,  les  appelants  n'étaient  plus  ex- 
posés à  aucune  perte,  et  par  conséquent  n'avaie&t  plus, 
d'intérêt  dans  le  billet.  Cependant  ce  billet  est  endossé 
par  M.  Murray  individuellement,  et  la  compagnie  le  fait 
déposer  dans  la  Banque  de  Montréal,  puis  protester.  Ce 
protêt  n'a  pas  seulement  l'effet  de  mettre  M.  Hays  en 
défaut,  mais  il  a  encore  celui  de  conserver  le  recours  de  la 
compagnie  contre  l'endosseur  ;  et  l'on  pent  raisonnable- 
ment croire  que  c'était  l'intention  de  la  compagnie,  en- 
agissant  ainsi,  de  s'assurer  et  d'exercer  ce  récours  contre  ' 
lui,  par  le  fait  seul  que  les  frais  du  protêt  ont  été  portés 
au  compte  de  M.  Murray  lui-même.  Le  vaste  incendie  de 
1852,  en  détruisant  Thôtel  de  M.  Hays,  a  pu  peut-être 
exercer  une  grande  influence  sur  le  mode  d'action  de  la 
compagnie  à  l'égard  de  son  agent,  mais  cela  He  saurait  en 
rien  altérer  les  droits  acquis  à  Mme.  Reid. 

Un  témoignage  qui  me  paraît  avoir  une  grande  valeur 
quant  à  ce  point  de  la  contestation,  est  celui  d'un  des  em- 
ployés de  la  compagnie,  le  fils  même  du  dit  William 
Murray.  Ce  témoin,  dit  i  "  My  father,  in  February  1852, 
had  no  private  account  with  the  Montreal  Bank.  The  ex- 
pense of  protest  is  charged  to  my  father's  private  account. .  • . 
The  reason  why  he  charged  the  price  of  the  protest  to  his 
own  private  account,  was  that  as  it  was  going  to  be  a  loss 
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to  the  company,  as  wdl  as  the  whole  notCy  which  was  taken 
for  premium,  he  thought  it  but  fair  to  charge  the  price  of 
the  protest  to  his  own  private  account.  The  entry  in  caiA 
book  is  on  the  27th  March.'' 

Puisqu'à  raison  de  Pinsolvabilité  de  M.  Hays,  non  seule- 
ment le  coût  du  protêt,  mais  même  le  montant  du  billet 
allait  être  une  perte  pour  la  Compagnie,  il  s'ensuit  donc 
qu'on  ne  regardait  pas  le  défaut  de  payement  de  ce  billet 
comme  ayant  eu  l'effet  de  le  rendre  non  avenu,  et  d'annuler 
par  contre  coup  l'assurance,  en  paiement  de  la  prime  de 
laquelle  le  dit  billet  avait  été  ainsi  accepté.  La  Compa* 
gaie  a  donc  continué,  après  le  protêt,  d'être  créancière  du 
mcmtant  du  billet.  Et  comment  aitfait-elle  pu  continuer  de 
Pêtre,  si  Paesurance  ne  subsistait  plus  ? 

Tous  les  autres  moyens  d'objection  invoqués  par  les  ap» 
.pelant?  tombent  d^eux  mêmes  en  présence  de  l'admission 
du  contrat  d'assurance  «ntre  l'intimée  et  les  appelants,  et 
je  ne  crois  pas  qu'il  soit  nécessaire  d'en  parler  iéi,  si  ce 
n'est  de  celui  tiré  du  prétendu  transport  que  Mme  Reid  au* 
rait  fait  de  sa  créance.  Les  appelants  disent  que  depuis  ce 
temps-là,  elle  est  sans  intérêt.  Cette  prétention  est  re- 
poussée par  la  contre-lettre  de  M.  Taylor,  laquelle  contre- 
lettre  est  valablement  invoquée  dans  cette  instance,  et  doit 
avoir  toute  sa  force  en  faveur  de  la  conservation  de  Pintérêt 
de  Mme  Reid  dans  la  créance  assurée.  ^^  Les  contre-lettres 
sous  seings  privés,"  dit  Touiller,  t  8,  No.  188,  ^^  qui  ont 
un  autre  objet  que  celui  de  dissimuler  le  prix  d'une  vente, 
•eussent-elles  même  pour  objet  de  Pannuler,  et  de  la  décla- 
rer simulée  et  feinte,  ont  entre  les  parties  contractantes  la 
même  force  que  les  contre-lettres  notariées.  Des  présomp- 
tions ne  suffisent  pas  pour  en  détruire  l'effet  et  les  anéantir, 
ainsi  que  l'a  jugé  la  Cour  de  Paris,  dont  l'arrêt  fut  confirmé 
par  la  Cour  de  Cassation,  le  9  avril  ISOT." 

Enfin  les  appelants  ont  invoqué  la  disposition  de  l'acte 
provincial  de  1,843^  cb.  22  qui  porte  ^'  que  toutes  les  polices 
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d'assurance  qne  ce  soit,  faites  en  verta  du  présent  acte  on 
de  l'ordonnance  susdite,  qui  seront  signées  par  trois  direo^ 
teurs  de  la  dite  Corporation,  (c'est-à-dire  de  la  susdite  corn* 
pagnie)  et  contre-signées  par  le  secrétaire  et  les  régisseurs, 
et  revêtues  du  sceau  de  la  dite  corporation,  obligeront  la 
dite  corporation,  quoique  non-signées  en  présence  du  con- 
seil des  syndics,  pourvu  que  ces  police^  soient  faites  et  si- 
gnées conformément  aux  règles  et  règlements  de  la  corpo- 
ration." Cette  forme,  si  elle  est  employée,  est  un  moyen 
de  constater  Texistence  du  contrat  ;  jsMe  peut  par  elle  même 
suffire  à  cet  effet;  mais  la  disposition  du  statut  qui  l'auto- 
lise,  ne  doit  pas  être,  à  mon  avis,  interprétée  comme  affec* 
tant  l'essence  du  contrat,  excluant  tout  autre  moyen  d'en 
établir  l'existance  suivant  les  règles  ordinaires  de  la  preuve 
des  conventions.  Au  reste,  il  est  constaté,  et  M.  Murray 
l'admet  lui-même,  que  c'est  l'usage  de  la  compagnie  des 
appelants,  ainsi  que  de  plusieurs  autres  compagnies  d'à»- 
surance  dans  Montréal,  d'effectuer,  même  verbalement,  des 
assurances  et  de  les  regarder  comme  obligatoires  pour  un 
temp  plus  qp,  moins  long,  sans  police,  et  même  sans  avoir 
reçu  la  prime. 

Carow,*  Jnge  : — Action  par  l'intimée  contre  l'assurance 
de  Montréal  (appelante);  pour  £S000,  montant  d'une 
btéance  qu'elle  avait  contre  le  nommé  Hays,  par  hypothè* 
que  sur  une  propriété  nommée  Hays  House  ;  créance  qu'elle 
prétend  avoir  assurée  à  la  dite  AssurancCy  et  qu'elle  a  droit 
de  réclamer  elle,  vu  que  la  maison  sur  laquelle  elle  était 
hypothéquée  est  détraite  par  le  feu. 

Outre  une  défense  en  droit  qui  a  été  renvoyée,  la  défen- 
deresse a  plaidé  une  défense  au  fonds  en  fait,  et  plusieurs- 
exceptions  qui  peuvent  se  résumer  : 

I. — D'après  les  règles  de  l'institution,  il  ne  pouvait  y 
avoir  d'assurance  effectuée  sans  l'émanation  de  police  ;  or  il 
n'y  a  jamais  eu  de  police  en  faveur  de  la  Dme.  Reid  ;  il  n'y 
a  pas  eu  d'assurance,  mais  seulement  des  pourparlers  sur 
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le  suject  ;  une  offire  par  Hays  d'assarer,  offre  qui  fat  refasée, 
la  prime  n'ayant  pas  été  payée  ;  rassorance  étant  conditio- 
nelie,  si  la  prime  était  payée,  ce  qui  n^a  pas  été  fait. 

IL — Le  28  janvier  1862,  vente  de  la  propriété  hypothé- 
quée à  Hays  fils,  pour  £8,500,  sur  lesquels  il  a  promis 
payer  la  Dme.  Reid  £3000.  Elle  a  comparu  à  Pacte,  a  ac- 
cepté ;  partant  il  y  a  eu  novation,  et  partant  la  situation  de 
cette  dame  et  de  Hays  son  débiteur  a  été  changé. 

IIL — La  Dme.  Reid  n'avait  plus  d'intérêt  assurable  sur  la 
propriété  en  question,  ayant  transporté  sa  créance  à  Hugh 
Taylor,  par  acte  du  23  juin  1852. 

IV. — Elle  n'avait  pas  d'intérêt  assurable  parceque  les 
hypothèques  préférables  et  antérieures  à  la  sienne  sur  le 
dit  immeuble  en  absorbaient  la  valeur,  tellement  que  Pin- 
timée  ne  perdait  rien  par  l'incendie  de  la  propriété. 

D'après  la  défense  en  fait,  c'était  à  la  demanderesse, 
intimée,  à  faire  preuve  du  contrat  qu'elle  alléguait  avec 
l'assurance.  Elle  n'a  t)u  produire  la  police,  il  n'y  en  a  ja- 
mais eu,  pour  y  suppléer  elle  a  fait  venir,  comme  témoin, 
le  nommé  William  Murray,  lequel  est  le  premier  témoin 
interrogé  de  la  part  de  la  poursuite  devant  le  juré  devant 
lequel  ce  procès  à  eu  lieu,  lequel  a  été  présidé  par  M.  le* 
juge  Smith. 

Ce  témoin  à  prouvé  l'entrée  faite  au  livre  de  la  compa- 
gnie, constatant  qu'une  assurance  au  montant  de  £3000 
avait  été  effectuée  en  faveur  de  Mde.  Reid,  à  la  demande 
de  Hays,  dont  le  billet  promissoire  avait  été  pris  et  accepté 
par  Murray  pour  la  prime,  £22  10s. 

Mais  Murray  dit  que  cette  entrée  était  conditionnelle,  et 
était  pour  constater  une  assurance  conditionnelle,  savoir, 
que  l'assurance  ne  devait  subsister  que  jusqu'à  l'échéance 
du  billet  ;  que  si  à  cette  époque  il  était  payé,  alors  l'assu- 
rance continuait  pour  l'année,  l'assurance  devant  être  nulle 
si  le  billet  n'était  pas  payé  ;  que  de  fait  le  billet  n'a  pas  été 
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payé  à  son  échéance  ;  qu'il  a  été  protesté  ;  que  Hays  a  été 
informé  que  Passurance  était  cancellée  ;  que  de  fait  elle  Ta 
été  avant  le  feu,  et  que,  partant,  à  l'époque  où  il  a  eu  lieu 
il  n'y  avait  pas  d'assurance  en  faveur  de  Mde.  Reid. 

Hays  qui  a  fait  Vapplication  pour  assurance  nie  positive- 
ment la  condition  en  question,  il  dit  au  contraire  que 
Murray  a  pris  son  billet  pour  et  au  lieu  de  la  prime,  l'a 
informé  que  la  créance  de  Mde.  Reid  était  assurée,  et  n'a 
fait  aucune  mention  de  la  condition  dont  il  parle  dans  son 
témoignage. 

L'assurance  était  définitive  et  complétée,  si  bien  qu'il  a 
été  entendu  que  la  police  serait  envoyée  à  M.  McGill, 
l'ami  de  Mde.  Reid,  que  lui,  Hays,  en  a  de  suite  informé 
M.  McOUl  qui  a  promis  aller  prendre  la  police. 

McGill  et  Taylor,  entendus  comme  témoins,  prouvent 
que  Murray  leur  a  dit  à  tous  .deux,  en  difiérents  temps, 
que  l'assurance  était  effectuée,  que  le  billet  de  Hays 
avait  été  accepté  pour  la  prime,  et  qu'il  n'a  été  fait  aucune 
mention  de  la  condition,  si  ce  n'est  après  le  feu. 

En  un  mot  ces  trois  témoins  contredisent  le  témoignage 
de  Murray  complètement,  et  établissent,  par  ses  propres 
aveux,  que  l'assurstfice  était  complète. 

Ainsi  si  ces  témoignages  sont  légalement  pris,  et  qu'on 
les  préfère  à  celui  de  Murray,  il  faut  tenir  que  le  contrat 
d'assurance  allégué  par  Tintimée  est  prouvé  légalement  et 
suffisamment. 

Sous  le  rapport  de  la  respectabilité,  chacun  des  témoins  : 
Hays^  McGill  et  Taylor,  valent,  à  tous  égards,  celui  de 
Murray. 

La  preuve  testimoniale  était  admissible,  d'abord  c'est 
affaire  de  commerce,  et  en  outre  il  y  avait  preuve  écrite  du 
contrat. 
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Hays  est  admissible  ;  son  intérêt  étant  balancé^  il  doit 
la  somme.  Si  l'assurance  paye,  de  droit  elle  est  subrogée^ 
et  Hays  ne  fait  que  changer  de  créancier. 

Quant  à  Taylor,  il  est  également  sans  intérêt,  le  trans- 
port qui  lui  a  été  fait  n'étant  pas  sérieux,  ainsi  qu'il  le  dit 
lui  même,  et  ainsi  que  le  montre  la  contre-lettre  prouvée 
dans  la  cause. 

Quant  à  M.  McGill,  pas  un  mot  n'a  été  dit  contre  son 
témoignage,  qui  cependant  est  en  contradiction  manifeste 
avec  celui  de  Murray. 

Les  aveux  de  Murray,  l'agent,  l'âme  de  l'assurance, 
lient  sûrement  cette  Corporation  ;  or  ces  aveux  établis- 
sent le  contrat 

Du  reste,  dans  le  cas  actuel,  Murray  n'a  fait  que  ce  que 
lui  et  les  autres  représentants  d'assurances,  étaient  journel- 
lement dans  l'habitude  de  faire — prendre  des  risques  vei^ 
balement,  et  quelquefois  sans  avoir  été  préalablement  payé 
de  la  prime« 

Sur  la  question  de  fait,  je  n'ai  pa^  de  doute,  le  contrat 
est  prouvé. 

Sur  la  question  de  droit  je  suis  d'avis  : 

lo.  Que  le  contrat  d'assurance  peut  être  valable  sans 
être  par  écrit  ;  l'écrit  n'est  requis  que  pour  la  preuve,  et  il 
a  été  dit  déjà  que,  dans  le  cas  actuel,  il  y  avait  écrit,  et 
que  c'était  affaire  de  commerce  qui  aurait  pu  se  prouver 
sans  écrit. 

2o.  Que  la  novation  alléguée  n'existe  pas,  quant  à  la  pro- 
priété assurée,  la  quelle  était  affectée  au  payement  de  la 
créance  de  l'intimée,  et  sur  le  produit  de  laquelle  elle  comp- 
tait entièrement  pour  son  paiement.  C'est  cette  sûreté  sur 
l'immeuble  ou  plutôt  l'hypothèque  qu'elle  avait  sur  cet 
immeuble  qu'elle  assurait  ;  ainsi  que  le  débiteur  fût  le  père 
ou  le  fils,  ce  changement  n'inflaerait  en  rien  sur  la  nature 
du  contrat  fait  avec  l'assureur.  Il  n'y  a  pas  eu  de  novation, 
Timmeuble  est  resté  après  la'  date  comme  avant  sujet  à 
l'hypothèque  de  l'intimé,  qui  était  la  chose  assurée. . 
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So.  Leurs  de  Fassurance  et  lors  de  Pinoendie,  Tintimée 
avait  un  intérêt  assurable^  puisque  le  transport  à  Taylor,  du 
23  juin  1852,  notait  que  pro  formât  ainsi  que  le  prouve 
Taylor  lui-même,  et  encove  mieux  la  contre-lettre  du  24 
juin  1862. 

La  charge  du  juge  me  parait  conforme  aux  faits  prouvés, 
et  ses  décisions,  quant  aux  questions  de  témoignage  et  de 
droit,  me  semblent  en  tout  correctes. 

J'approuve  également  les.  décisions  de  la  Cour  inférieure, 
qui  a  renvoyé  la  défense  en  droit,  celle  qui  a  mis  de  côté 
le  6e  moyen  des  défenses,  aussi  bien  que  l'ordre  réglant 
Tarticulation  de  laits,  qui  me  parait  suffisante  et  propre  à 
couvrir  tous  les  points  de  la  canae  sur  lesquels  les  jurés 
avaient  à  se  pjrononcer. 

Les  considérations  d'équité  et  d'honnêteté  sont  tout  à  fait 
en  faveur  de  l'intimée  ;  si  l'assurance  était  conditionnelle, 
Mde.  Rçid  aurait  dû  en  être  informée. 

Si  le  billet  eut  été  pris  conditionnellement,  comme  c'était 
Pintérêt  de  Mde.  Reid  qui  était  assuré,  elle  aurait  dû  être 
avertie.  La  prétention  que  Murray  a  outre  passé  ses  pou- 
voirs, est  absurde,  peu  digne  d'une  institution  publique. 
En  fait  et  en  droit  le  jugement  de  la  Cour  inférieure  est 
correct  et  devrait  être  confijmé. 

Cross  aitd  Bancroft,  for  appellants. 
A.  RoBBRTSON,  counsel. 
Abbott,  for  respondent. 
RosJB,  Q.  C,  counsel. 

Beipondent'i  Anthoritlea  :— 

As  to  hypoUietioal  plea  : 
MacfMlano  ▼.  Sorirer,  Sup.  Court,  MontrMil,  22d  April,  I860  :— GriffiUi  t.  BjIm, 
1  Bo8.  »nd  PulL  413:— Oook  ▼.  Cox,  3  M.  and  S.  Il4:-Eez.  ▼.  Morlej,  1  Yoa. 
aad  Jer.  221. 

As  to  parol  eTideneo  of  oontraot  generaUj  : 
3  Boolay  Paty,  246  :~2  Valin,  20  :— Pothier,  An.,  Noi.  96. 97  :— Bondoasqaié,  pp. 
243  etseq.  to  260  :~3  Pardesms,  No.  792  :— Peisa,  p.  69,  No.  46  :  -1  Alauot, 
339  :-2  Pardeflsas,  663.-1  Alannt,  181  :— QaesoaiUt,  97,  104  to  107.  Eogliah 
rale  as  to  polioy  was  only  fiaoal,  26  Geo.  III.  &  44  :— 28  Geo.  III.  cap.  66  :— 1 
Phill.,  St.,  8  :— Harding  ▼.  Carter,  1  Park,  4  :— Hamilton  ▼.  IiTooming  Jns.  Co., 
6  Burr.  339  .—Angel  on  Inc.  §f  19,  ^,  69,  71,  cap.  1,  1 19,  oap.  3.  II  31  te  38:— 
1  Dner,  60.  61,  100,  101,  110  ;-  Thayer  T.  KiddleMS  Inf.  Co,  10  Pioken,  321  :— 
BUifl,  p.  36,  note. 
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Smict,  Justice  : — (1)  The  action  is  brought  by  Mrs.  Raid, 
as  Universal  Fiduciary  Legatee  of  the  late  Chief  Justice 
Seld,  to  recover  the  amount  of  £3,000  on  a  contract  of  Insu- 
rance against  Fire,  alleged  in  her  declaration  to  have  been 
verbally  entered  in  her  behalf  by  Moses  Judah  Hays,  in  Fe- 
bruary, 1852,  with  the  defendants,  under  a  completed 
agreement  for  insurance. 

The  defence  rests  on  general  grounds  : 

1.  That  there  was  no  such  contract  made,  but  simply  a 
proposition  by  Mr.  Hays,  not  completed. 

2.  That  Mr.  Hays  had  ceased  to  have  any  insurable  in- 
terest in  the  property  itself,  having  sold  the  property  pre- 
viously by  deed  to  M.  V.  Hays,  to  which  the  plaintiff  was 
a  party. 

3.  That  the  plaintiff  had  no  insurable  interest,  having 
sold  and  transferred  her  mortgage  previously  to  the  loss. 

4.  That  the  property  was  mortgaged  by  anterior  mortgages 
to  more  than  its  value. 

The  plaintiff  alleges  a  completed  Assurance,  the  defen- 
dant says  it  was  a  proposal,  or  at  most  a  conditional  Insu- 
rance. They  insisted  on  the  trial,  that  a  writing  was  ne- 
cessary to  the  completion  and  proof  of  the  contract  This 
has  been  overruled  No  authority  in  law  was  cited  to  shew 
that  a  verbal  contract  of  Insurance  cannot  take  effect,  nor 
to  establish  the  ground  taken  by  the  defendants,  that  such 
a  contract  must  be  in  writing.    Authorities  from  the  French 

Aé  to  exolfuion  of  it  hj  ftppelluii'i  ohaiier  and  by-laws  : 
6  Vio.  cap.  22,  f  4.    Only  direotory  : —Angel  and  Ames,  p.  248,  Nos.  253,  229. 
237,  292  :— Story  on  Agency,  p.  58,  No.  53  :— Safford  ▼.  Wyokoff,  4  HiU,  446  :— 2 
Pardessus,  565,  No.  693  .— MaishaU,  303  :— Bondonsquié,  108,  109. 
As  to  award  of  interest  : 
2  Phillips  on  Ins.,  750  :'-3  Oar.  and  P.,  496. 

As  to  insurable  interest  : 
Elite,  p.  26,  English  éd.,  pp.  63,  64,  69,  70,  Amer.  ed. 

As  to  note  for  premiam  : 
2  Alaoiet,  328,  329,  332  z—Angell  on  Ins.,  p.  96. 

As  to  admissibility  of  eridenoe  as  to  deolaratlona  of  agent  : 
1  Greenleaf,  St.,  113  t-^Stoiy,  Agenoy,  Nos.  134  et  seq.  :*6BiBgh.  463. 
(1)  The  foUoiHng  is  the  ohnrge  of  the  presidhig  Judge  to  the  juy  npOQ  the  trial 
of  the  ease  in  the  Court  below. 


447 

Law  have  been  cited,  but  these  are  not  applicable  ;.  the  con- 
tract is  a  Commercial  Contract  and  is  governed  by  the  En- 
glish Law.  I  see  nothing  in  the  English  Law  to  shew  that 
the  contract  cannot  be  made  and  proved  without  a  writing, 
and  I  hold  that  it  can  be  proved  without  any  writing.  This 
is  not  matter  of  consideration  for  you,  and  the  ruling  of  the 
Court  on  this  head  must  be  taken  as  the  law  of  the  case, 
and  the  defendants  must  be  left  to  their  recourse  in  case 
that  ruling  is  incorrect. 

You  have  then  the  evidence  of  four  witnesses  on  the  con- 
tract as  alleged.     1st.  That  of  Mr.  Murray^  the  agent  and 
manager  of  defendants.     2nd.  The  evidence  of  Mr.  Hays. 
Srd.  Of  Mr.  McGill,  and  4th.  of  Mr.  Taylor.     Before  going 
into  the  evidence  of  these  witnesses,  I  would  refer  to  the 
book  produced  by  Mr.  Murray,  called  the  register  cfr  Order 
Book  for  Assurances.     Here  you  have  a  complete  contract 
of  Insurance  entered  in  this  book.  (Reads  entry  in  the  >>opk 
and  the  headings.)  This,  uncontradicted  and  unexplained, 
will  undoubtedly  prove  a  contract.     Whatever  may  be  said 
as  to  the  change  of  contract,  the  book  shows  a  contract  in 
the  usual  form.     It  is  impossible  to  read  the  entry  without 
seeing  that  there  was  more  than  a  proposal.     No  receipt 
was  given, — ^no  policy  issued.    What  then  was  the  true  na- 
ture of  the  contract.     Mr.  Murray  states  that  there  never 
was  an  absolute  contract  made  ;  that  it  was  merely  a  pro- 
posal never  carried   out,  but  that  it  was  conditioned  on 
the  payment  of  the  note  given  for  the  premium,  and  that  if 
that  note  was  paid,  a  policy  would  issue  ;  that  without 
payment,  no  policy  was  to  issue,  and  that  Mr.  Hays  was 
so  ihformed,  and  agreed  to  the  condition.    This  admission 
leaves  no  doubt  that  a  contract  was  made,  but  leaves  it 
doubtful  whether  it  was  a  conditional  or  a  completed  con- 
tract   This  is  the  true  question.    An  objection  was  made  to 
the  proof  of  admissions  made  by  Mnrray  to  McGill  and 
others,  as  not  binding  on  the  defendants,  unless  these  ad- 
missions had  been  made  at  the  time  of  the  contract.    The 
principle  is  correct  to  the  extent  that,  if  the  contract  was 
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jreally  made,  the  casual  admission  of  the  agent,  snbse- 
qnently  made,  should,  not  be  pennitted  to  destroy  the  coo» 
tract.    But  the  principle  does  not  apply  in  this  case.     Mr. 
Murray's  admissions  were  made  beifore  the  completion  oi 
the  contract,  and  Mr.  Murray's  admissions  must  bind  the 
defendants.    I  look  upon  Mr.  McGiU's  evidence,  thereibie, 
as  good  evidence  to  go  to  the  |ury.    He  was  not  the  agent 
of  the  plaintiff  to  effect  the  insurance,  nor  was  Mr.  Taylor. 
They  were  friends  of  the  plaintiff,  having  sufficient  interest 
and  authority  to  make  the  inquiries  they  did.    Hays  states 
that  the  contract  was  completed,  that  a  policy  was  to  issue  ; 
that  he  told  Mr^  McOill  so  at  the  time,  and  asked  him  to 
go  over  and  get  the  policy.  Mr,  McOill  proves  that  he  went 
the  same  day  to  the  defendants'  office,  and  that  M.  Murray 
then  stated  that  the  policy  was  to  issue.    Mr.  Murray  in 
his  evidence  states  the  reverse,  that  it  was  to  issue  only  on 
payment  of  the  note.     One  or  the  other  of  these  statements 
must  be  incorrect  ;  they  cannot  co-exist,  but  are  wholly 
irreconcilable.    Mr.  Taylor's  evidence  was  objected  to  on 
the  ground  of  interest  generally,  and  also  by  reason  of  the 
assignments  made  to  him,  which  were  read  to  you.     No 
doubt,  if  the  plaintiff  had  transferred  her  interest  before 
the  loss,  she  had  no  insurable  interest.    The  contract  of 
insurance  is  a  contract  of  indemnity,  and  if  there  is  no 
interest  there  is  no  loss.     But  there  is  the  declaration  of  Mr. 
Taylor,  that  the  assignments  were  without  consideration, 
and  made  merely  proformdj  without  any  money  passing, 
and  merely  from  considerations  which  are  referred  to  in  his 
written  declaration  made  at  the  time  of  the  assignment, 
that  the  money  assigned  never  vested  in  him,  that  he  was 
a  mere  nominal  transferee  without  interest.    The  objections 
to  his  testimony  were  overruled.    The  declaration  or  contre- 
lettre  must  be  taken  as  evidence.    The  defendants'  have  no 
interest  to  contradict  or  impeach  this  declaration,  except 
for  the  purpose  of  shewing  that  the  plaintiff  had  no  insurable 
interest,  or  that  it  was  made  in  fraud  of  defendants'  rights. 
But  the  declaration  or  contre-lettre^  as  between  Mr.  Taylor 
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and  the  plaintiff,  was  good  ;  they  had  the  right  to  make 
such  a  declaration,  and  the  objection  that  Taylor  could  not 
destroy  the  contract  of  assignment  himself,  or  by  evidence 
or  declaration  of  a  nature  inferior  to  the  assignments,  is  not 
founded.  The  declaration  is  therefore  good  evidence  and 
must  be  taken  as  such.  It  is  proved  that  no  value  passed 
between  the  parties,  but  that  the  transfer  was  merely  pro 
forma.  There  is  no  evidence  of  fraud,  and  the  declaration 
and  statements  of  Mr.  Taylor  must  be  allowed  to  explain 
the  assignments. 

Admitting,  therefore,  Taylor's  evidence,  you  are  1o  look 
at  it.  Qe  states  that  he  called  on  Mr.  McGill,  and  inquired 
of  him  whether  the  insurance  was  effected.  Mr.  McGill 
stated  what  Hays  had  told  him,  that  it  was  completed  ;  but 
said  to  Taylor  he  had  better  go  over  to  the  defendants'  office 
and  see  whether  this  was  actually  the  case.  Taylor  goes 
over,  sees  Mr.  Murray,  and  states  what  took  place  there  ; 
that  Mr.  Murray  said  nothing  of  Hays'  note,  but  admitted 
that  the  insurance  was  effected,  and  Mrs.  Reid's  interests 
secured,  and  the  mortgage  safe.  I  have  nothing  to  say  as 
to  the  contradictions  between  Mr.  Murray's  statements  and 
Mr.  Taylor's.  It  is  for  you  to  consider  them.  But,  if  the 
contract  was  a  conditional  contract  as  stated  by  Mr.  Murray, 
then  it  contradicts  the  entry  in  the  book.  Can  the  defen- 
dants shake  the  evidence  of  tl}e  entry  by  Mr.  Murray's 
statements  ?  I  think  not.  Certainly  such  statements  alone 
would  not  be  sufficient  to  explain  the  entries.  Look  at 
the  headings.  What  can  they  mean  if  the  contract  was 
only  conditional  ?  There  the  amount  of  premium  is  entered 
under  the  heading  of  amounts  paid.  This  is  a  strong 
circumstance,  to  which  I  attach  considerable  importance. 
If  you  find  the  manager  stating  anything  in  contradic- 
tion to  it,  you  will  consider  what  such  contradiction  may 
amount  to,  and  you  will  be  led  to  the  true  appreciation  of 
what  Mr.  Murray's  evidence  on  thaJt  head  is  worth. 

Besides,  if  the  contract  was  conditional,  why  was  it  not 
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entered  as  such  in  the  book  ?  Unless  we  say  this  was 
merely  a  temporary  entry,  it  must  be  conclusive.  Now,  we 
have  only  Mr.  Murray's  evidence  on  that  point.  He  says 
it  was  an  entry  for  a  poKcy,  and  that  the  description  was 
entered,  and  the  terms  of  insurance  agreed  on,  and  that  a 
policy  was  to  be  issued  conditionally  on  the  payment  of  the 
note, — that  it  was  merely  a  proposition  and  not  a  completed 
contract.     But  there  is  nothing  of  all  this  in  the  entry. 

The  other  evidence  given  in  the  cause  is  of  little  value, 
if  you  are  satisfied  on  one  side  or  the  other  as  to  the 
contract. 

There  is  but  one  real  issue,  that  is,  was  the  contract  a 
contract  conditional  or  not  ?   Was  the  note  to  be  paid  before 
the  policy  issued,  or  was  the  contract  completed  at  the 
time  ?     This  is  the  sole  question  as  to  the  contract.     The 
practice  of  other  offices  is  of  little  consequence.     They  are 
shewn  to  be  different,  each  office  having  its  own  way  of 
conducting  its  business.    The  entry  in  the  defendants'  book 
is  what  you  have  to  look  to.     This  the  manager  cannot 
destroy.    It  must  be  presumed  to  bind  the  company,  to  have 
been  made  under  the  eye  of  the  directors,  to  have  been 
before  them  at  every  one  of  their  meetings.    The  entry  for 
the  premium  is  made  as  casky  and  appears  in  the  column 
of  cash  paid  for  premiums  on  policies.     Mr.  Murray's  evi- 
dence cannot  shake  it.     If  he  gave  credit,  it  was  at  his  own 
risk,  if  he  gave  credit  to  Hays,  this  credit  cannot  invalidate 
the  contract,  it  could  not  affect  the  plaintifTs  interest  in  the 
insurance. 

There  are  one  or  two  other  points  on  which  I  have  a  few 
words  to  say.  If  you  take  the  contract  as  a  conditional  one, 
but  as  made  with  the  plaintiff,  the  condition  being  the 
payment  of  the  premium  before  a  policy  should  issue,  then 
I  think  it  was  the  duty  of  the  defendants  to  have  given  the 
•plaintiff  notice  of  the  non-payment  of  the  note.  No  rule  of 
law  is  clearer,  that  in  all  commercial  contracts,  and  espe- 


451 

cially  where  notes  or  cheques  pass,  the  holder  is  bound  to 
strict  diligence.  If  t*he  defendants  took  Hays'  note  in 
payment  of  the  premium  as  the  consideration  of  the  contract 
with  Mrs.  Reid,  then  as  no  notice  was  given  to  Mrs.  Reid, 
there  is  laches  on  the  part  of  the  defendants.  Commercial 
laws  are  based  on  reason,  upon  common  sense  as  the  result 
of  practical  experience  thoroughly  sifted  through  the  cru- 
cible of  the  greatest  minds  of  all  times  aod  of  all  nations. 
The  commercial  law  did  not  create  commercial  usage,  but 
commercial  usage  created  the  law*  Without,  therefore, 
any  authority  precisely  applicable  to  this  case,  a^  binding 
the  defendants  to  give  notice  to  the  plaintiff,  what  more 
reasonable  than  to  hold  them  to  this  diligence  ?  It  was 
their  duty  to  see  the  note  was  collected,  and  as  the  note 
was  the  consideration  of  the  contract  with  the  plaintiff,  she 
should  have  had  notice  that  it  was  not  paid.  In  that  case 
she  could  have  paid  the  premium,  and  her  rights  could 
have  been  protected.  The  opportunity  to  do  this  was  not 
given,  and  this,  by  the  laches  of  the  defendants.  Even  if 
the  contract  was  a  conditional  one,  I  think  the  defendants 
wrong  in  this  particular,  because  the  contract  might  have 
been  completed  by  payment  of  the  premium,  and  that  we 
have  no  such  evidence  of  a  merely  conditional  contract  as 
to  dispense  with  this  notice  to  her. 

Again,  why  was  not  the  note  returned  ?  It  was  produced 
by  Mr.  Murray,  and  has  been  kept  by  him.  Why  was  this  ? 
It  is  a  circumstance  which  you  are  to  consider  and  appre- 
ciate. In  my  mind  it  has  considerable  weight.  Murray 
says,  he  retained  the  note  for  the  costs  of  its  protest  and 
for  the  premium  due  for  the  period  for  which,  in  his  evi- 
dence, the  contract  of  insurance  was  binding,  that  is,  du- 
ring the  period  of  the  running  of  the  note.  This  rather,  in 
my  opinion  j  proves  the  necessity  of  notice  being  given  to 
Mrs.  Reid. 

The  point  raised  as  to  the  sale  by  Moses  Judah  Hays  in 
January,  previous  to  the  insurance,  is  of  no  importance  in 
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this  case.  The  contract  is  as  to  the  interest  of  a  mortgagee 
on  a  block  of  buildings  described  in  the  policy  as  the  Hays 
House,  and  not  alleged  as  being  the  property  of  Moses 
Judah  HayS|  and  it  is  a  matter  of  no  moment  whether  the 
buildings  belonged  to  ibe  father  or  the  son» 

As  to  the  point  of  the  property  being  mortgaged  above  iti^ 
value,  giving  the  defendants  the  benefit  of  the  principle 
invoked  by  them,  there  is  no  proof  that  can  avail  them. 
Hays  swears  the  property  was  of  the  value  of  £24,000.. 
There  is  no  evidence  to  contradict  this.  The  record  produ- 
ced by  the  prothonotary  in  the  case  of  the  application  of 
Myer  V.  Hays  for  ratification  of  title,  shews  there  were 
oppositions  filed  for  mortgage  claims.  This  is  not  such 
'  evidence  as  you  can  consider.  The  mortgage  rights  which 
the  defendants  were  bound  to  have  proved,  are  mortgage 
rights  clear,  uncontested,  and  enregistered,  and  not  litigated 
rights  and  claims  of  mortgage.  That  part  of  4he  defence,, 
therefore,  fails  to  the  ground. 

I  have  drawn  your  attention  to  the  main  feataies  of  the 
evidence,  it  is  your  duty  to  weigh  the  facts.  It  is  not  far 
me  to  say  which  of  the  disputed  statements  you  axe  to  be- 
Meve.  You  arenas  capable  of  deciding  on  these  as  I  kou 
I  can  only  say  that  the  difierent  statements  made  by  M. 
Murray,  on  the  one  hand,,  and  by  M.  Hays,  M.  McGill, 
and  M.  Taylor,  an  the  other,  are  not  merely  cootradictoiy 
but  totally  irieconcileable.  If  you  believe  the  one  witness 
you  must  disbelieve  the  three^  There  cannot  be  a  contract 
conditional  on  the  payment  of  the  note,  and  a  completed 
one.  You  are  to  determine  which  statements  are  to  be  be- 
lieved. The  nature  of  the  testimony  make«  the  case  impor- 
tant and  worthy  of  your  consideration.  Some  years  have 
elapsed  since  the  transactions  took  place,  and  this  might 
'  account  for  minor  discrepancies,  but  not  for  the  contradic- 
tory statements  referred  to.  The  character  of  the  witnesses^, 
who  are  all  respeetftble,  makes  your  duty  in  this  respect 
more  difficult.    But  if  doubts  remain  and  you  find  it  difi- 
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cnlt  to  come  to  a  decision,  you  may  discard  both  sets  of 
statements  and  fall  back  upon  the  book  as  containing  the 
•contract  itself,  evidence  which  cannot  deceive,  and  which 
binds  the  defendants. 

The  recent  change  in  the  law  renders  it  necessary  that 
you  should  give  specific  answers  to  certain  questions 
adopted  by  the  Court,  as  the  points  raised  by  the  pleadings 
in   this  cause. 

<ki  these  questions  you  will  have  to  decide,  and  your 
answers  will  be  written  down. 

Before  leaving  the  case  in  your  hands,  however,  I  wish 
to  allude  to  a  point  raised  in  order  that  the  defendants'  con- 
sel  may  have  the  benefit  of  a  decision  ^n  it.  The  point  was, 
that  there  could  be  no  assurance  in  this  case  without  a  po- 
licy, and  that  if  made,  such  policy  should  be  made  in  the 
form  set  forth  in  the  statute  incorporating  the  company. 

I  am  against  them  on  this  points  The  statute,  as  I  read 
it,  does  not  positively  and  absolutely  prescribe  the  form  of 
the  contract,  but  enacts  that  all  policies  made  in  the  form 
mentioned,  signed  and  sealed,  as  mentioned  in  the  statute, 
and  in  conformity  with  the  by-laws  of  the  company  shall  be 
binding  on  the  company.  But  the  statute  does  not  say  that 
no  policies  otherwise  executed  shall  be  void,  and  the  com- 
pany may  make  other  stipulations  if  they  see  fit,  which  may 
be  perfectly  binding  as  a  good  contract  before  the  policy 
issues.  It  was  cont?nded  also,  that  if  in  this  case  a  con- 
tract of  assurance  was  made,  it  was  made  subject  to  the 
usual  conditions  oi  the  defendants'  policies,  as  proved  in 
the  form  produced  by  defendants.  On  this  point  also  I  am 
against  the  defendants.  The  conditions  cannot  enter  into 
the  contract  as  made  in  this  cause,  there  being  no  mention 
of  any  such  conditions,  as  no  policy  was  issued,  with  these 
remarks  I  leave  the  case  in  your  hands. '^ 
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^^^^E^jtpE^^^^^'  \  I^Ï'^TRICT  DE  MONTRÉAL. 

Présents  ? — Sir  L.  H.  LaFontaute,  Baronnet,  Jnge-en-Chef, 
Atlwin,  Dutal  et  Caron,  Juges. 

OoRE,  et  a/,  ...••. Appelants. 

et 
GuoT, Intimé. 

Jugé  :— Qne  snr  Jajccment  déclarant  i  Held  :— That  in  a  jadgment  declaring  a 
une  ioftanee  périmée,  le  tribanal  peat  ao- 1  mit  lapsed,  périmée^  the  Court  ma^  oqq-' 
corder  les  frais  encounu  par  la  partie  de- 1  demn  the  plaintiff  to  pay  the  ooeta  iaeiir- 
fendercfM  en  la  demande  ainsi  périmée.   |  red  by  the  party  obtaining  such  judgment 

Jugement  rendu  le  3  septembre,  1858. 

Sir  L.  H.  LaFontaine,  Bart.,  Juge-en-Chef. — Les  ap- 
pelants ayant  laissé  écouler  plus  de  trois  années  sans  faire 
aucun  procédé,  la  Cour  Supérieure,  à  Montréal,  sur  mo- 
tion de  Pintimé,  déclara  Pinstance  périmée,  et  débouta  les 
premiers  de  leur  action  avec  dépens.  Les  appelants  ont  ap- 
pelé de  cette  condamnation  avec  dépens,  soutenant  que, 
lorsqu'il  y  a  péremption  d  instance,  chaque  partie  doit  por^ 
ter  les  frais  qu'elle  a  faits. 

La  seule  question  est  donc  celle  de  savoir  si  la  partie 
contre  laquelle  la  péremption  d'instance  est  prononcée,  peut 
être  condamnée  aux  dépens.  Il  paraît  que,  sur  cette  ques- 
tion, nos  tribunaux  de  première  instance  n'ont  pas  toujours 
été  d'accord. 

Le  principal  texte  de  loi  à  consulter  sur  cette  matière  est 
celui  de  l'ordonnance  de  Roussillon,  (1563)  art  15,  lequel 
est  ainsi  conçu  :  *^  L'instance  intentée,  ores  qu'elle  soit 
contestée,  si  par  le  laps  de  trois  ans  elle  est  discontinuée, 
n'aura  aucun  effet  de  perpétuer  ou  proroger  Taction,  ains 
aura  la  prescription  son  cours,  comme  si  la  dite  instance 
n'avait  pas  été  formée  ni  introduite,  et  sans  qu'on  puisse 
prétendre  prescription  avoir  été  interrompue." 

L'article  1er  du  ti^re  31  de  l'ordonnance  de  1667,  porte  : 
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"  Toute  partie,  soit  principale  ou  intervenante,  qui  succomr 
beray  même  avec  renvois,  déclinaloires,  evocations  ou  rè- 
glements de  juges,  sera  condamnée  aux  dépens  indéfini- 
ment etc.,  etc."  Il  est  vrai  que  cet  article  de  l'ordonnance 
a  été  modifié  par  le  procès-verbal  qui  a  accompagné  son 
enregistrement  au  Canada  en  1679,  mais  cette  modification 
conserve  toujours  aux  juges  la  faculté  de  condamner  aux 
dépens. 

Nous  lisons  dans  la  4e  édition,  donnée  en  1609  parGue- 
nois,  de  "  la  Practique  judiciaire  tant  civile  que  criminelle," 
par  Jean  Imbert  ;  chap.  S3,  p.  226  :  ^^. .  •  Et  quant  aux  au- 
tres actions,  si  la  poursuite  en  a  été  intermise  et  disconti- 
nuée par  trois  ans,  auparavant,  ou  après  contestation  en 
cause,  Tinstance.  est  périe,  et  n'est  on  plus  tenu  de  procé- 
der en  icelle.  Toutefois  par-cy-devant  le  prince  avait  ac- 
coustumé  relever  de  la  dite  péremption  d'instance,  sinon 
qu'auparavant  la  partie  défenderesse  eust  obtenu  lettres 
Royaux,  tendans  à  fin  de  faire  declarer  la  dite  instance 
périe  ;  car  lors  l'on  n'estait  plus  relevé  de  la  dite  péremp- 
tion, mats  estait  le  demandeur  condamné  es  despens  de  PinS" 
tance  déclarée  perte j  et  de  Ptnstance  faite  sur  la  dite  péremp' 
iion^  sauf  au  dit  demandeur  de  se  pourvoir  par  autres  voies 
que  de  raison,  qui  estait  qu'il  pouvait  de  nouveau  intenter 
son  action."  Puis  à  l'annotation  sur  ce  chapitre  33,  on  lit: 
Baldus  d.  L  properandum  §  illo.  Car  encores  que  Tinstance 
soit  périe,  le  juge  de  son  otfice  peut  condamner  aux  dépens» 
Félin,  in  cap,  venerabilis  exter.  de  jvdic.  rapporte  la  forme 
que  Malianus  veut  être  gardée...  D^c  consil.  34,  in  prima 
parte  consil.  Qui  enim  litem  inchnavit  nec  persecutus  est  te^ 
netur  ad  expenses  in  lite  peremptû  factas, 

Grimaudet  (édition  de  1699,  p.  213,  liv.  10,  chap.  10), 
**^  bien  qu'il  soit  d'opinion  qu'il  ne  doit  pas  y  avoir  de  con- 
damnation aux  dépens  en  péremption  d'instance,  remarque 
néanmoins  que  Bartole,  Alexandre,  Jdson  et  autres  doc- 
teurs sont  d'avis  que,  combien  que  l'instance  soit  finie,  ai 
elle  est  prolongée  outre  le  temps  contenu  en  la  loi,  toute- 
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fois  l'office  du  juge  dure  encore  pour  déclarer  l'iustance 
périe,  et  absoudre  le  défendeur,  et  condamner  le  deman- 
deur vers  lui  es  dépens  de  l'instance.'* 

Au  chapitre  4  du  même  livre,  pp.  20S-3,  l'auteur  avait 
déjà  cité  un  arrêt  rendu  entre  Duchesne  et  la  veuve  D'au- 
bigné,  le  25  juin  1571,  par  lequel  '^  la  Cour  a  mis  et  met 
l'appellation,  et  ce  dont  est  appelé  au  néant,  sans  amende 
et  sans  dépens  de  la  cause  d'appel  et  pour  cause.  Et  en 
émendant  et  corrigeant  le  jugement  déclare  l'instance 
intentée  par  les  intimés  périe,  demeurant  néanmoins  l'ac- 
tion principale  en  son  entier,  et  réserve  aux  mineurs  leur 
recours  pour  leurs  dommages  et  intérêts  et  fruits  à  ren- 
contre de  leurs  tuteurs,  et  à  eux  leurs  défenses  au  con- 
traire." Le  passage  cité  n'indique  pas  si  la  péremption 
fut  accordée  avec  ou  sans  dépens.  Les  mots  *^  sans  amende 
et  sans  dépens  de  la  cause  d*appel,"  étant  expressément 
restreints  à  l'appel  même,  sont  bien  propres  à  nous  porter 
i  croire  que  cette  exemption  de  payer  les  dépens  ne  devait 
pas  s'étendre  à  ceux  de  la  cause  en  première  instance. 
Hais  même  en  supposant  qu'elle  dût  comprendre  ces  der- 
niers dépens,  que  rfesulte-t-il  du  dispositif  de  l'arrêt  ?  C'est 
que  le  tribunal,  appréciant  les  circonstances  particulières 
du  procès  où  l'on  voit  que  des  enfants  mineurs  étaient  en- 
gagés, crut  qu'il  y  avait  lieu,  en  cette  instance,  d'exercer, 
quant  aux  dépens,  ce  pouvoir  discrétionnaire  que  les  tribu- 
naux français  étaient  dans  l'habitude  d'exercer  si  souvent, 
même  après  Tordonnance  de  1667.  Que,  par  l'arrêt  en 
question,  une  telle  discrétion  eût  été  exercée,  les  mots 
significatifs  "  f^  pour  cause^^  qui  s'y  trouvent,  l'attestent 
clairement  et  ne  permettent  pas  d'entretenir  le  moindre 
doute.  Si  donc  il  n'y  a  là  que  l'exercice  d'un  pouvoir 
discrétionnaire,  le  même  pouvoir  aurait  pu  aussi  bien  faire 
prononcer  une  condamnation  qu'une  «ibsolution.  Donc,  à 
l'époque  où  écrivait  Grimaudet,  les  tribunaux  pouvaient, 
contre  le  sentiment  de  l'auteur  il  est  vrai,  accorder  les 
dépens  sur  une  péremption  d'instance,  ou  ne  les  pas 
accorder. 
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L'ordonnance  de  Roussillon  ne  s'observait  pas  dans  tons 
les  parlements  de  France.  Les  annotateurs  de  Dupiessis 
sur  la  coutume  de  Paris,  3e.  édition  1709,  p.  610,  remar- 
quent que  cette  ordonnance  s'observait  dans  les  parlements 
de  Paris,  Normandie,  Provence  et  Bretagne,  mais  qu'elle 
n'avait  pas  lieu  aux  parlements  de  Toulouse  et  de  Gre* 
noble."  (1) 

Nous  trouvons  dans  Brodeau  sur  Louet,  tome  2,  éd.  de 
1742,  d'abord  à  la  page  344,  un  arrêt,  en  un  procès  évoqué 
du  parlement  de  Bretagne,  du  dernier  août  1652,  qui  dé- 
clare l'instance  d'une  requête  civile  périCj  et  condamne  le 
défendeur  aux  dépens  ;  puis  à  la  page  845,  un  autre  arrêt 
du  9  août  1630,  qui  déclare  l'instance  périe  et  condamne 
Vintimé  aux  dépens  de  Vinstance  de  péremption.  Il  est  vrai 
qu'aussitôt  après,  à  la  même  page,  on  voit  un  autre  arrêt 
du  20  août  1633,  qui  déclare  une  instance  pendante  aux 
requêtes  du  palais  pour  raison  de  droits  honorifiques  de 
l'église  de  St.  Denis  de  Moulissant,  périe^  mais  sans  dépens. 
Ce  qui,  tout  en  nous  donnant  un  nouvel  exemple  de  l'exet- 
cice  d'un  pouvoir  discrétionnaire,  n'en  atteste  pas  moins 
que  ces  arrêts  sont  loin  d'étayer  la  doctrine  que  soutiennent 
les  appelants  en  la  présente  cause.  De  même,  nous 
voyons  encore  cette  discrétion  exercée  en  faveur  de  la  par- 
tie qui  succombe,  dans  deux  arrêts  du  parlement  de  Dijon, 
l'un  du  19  février  1680,  et  l'autre  du  2  janvier  1727,  rap- 
portés par  Périer,  édit.  de  1736,  tome  2,  pp.  766  à  77L 
Le  premier,  dans  un  procès  mû  entre  les  deux  frères  Si- 
gault,  l'un  étant  ensuite  représenté  par  ses  héritiers,  a  jugé 
qu'une  appellation,  sur  péremption  d'instance,  serait  mise 
au  néant,  et  les  parties  hors  de  Cour  ;  et  le  second  déclare 
l'appellation  périmée  dépens  compensés. 

Dans  le  tome  5e  du  Journal  des  audiences  du  parlement 
de  Paris,  publié  en  1755,  à  la  page  378-9,  1ère  partie,  on 

(l)  Le  "  Reenail  d«t  andenn«>  loia  fnmçftisDS,"  par  iMmberi  oi  ratoet.  tome  14, 
partie  1ère,  p  IHO,  nous  apprend  que  l'ord  :  avait  été  enreffUtrée  au  parlement  àm 
Bijoo,  le  30  mars  1563,  A  celui  de  Bretagne  le  S  mai  1664,  et  an  parlement  d» 
Parii  le  21  décembre  de  la  mdme  année. 
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voit  un  arrêt  du  5  juin  1703,  entre  Antoine  Boudet,  deman- 
deur en  péremption  d'instance,  et  Thérèse  Mossct,  défen- 
deresse, qui  déclare  l'appel  interjeté  par  cette  dernière 
péri,  et  la  œndamne  en  Vamende  de  12  livres  et  aux  dépens, 
puis  à  la  page  124,  de  la  seconde  partie,  un  autre  arrêt  du 
87  février  1708,  entre  de  Sérézy,  appelant,  et  la  veuve 
Bezard,  intimée,  qui  déclare  l'appel  péfï,  et  œndamne  le 
dit  Sérézy  en  l'amende  de  12  livres  et  aux  dépens  de  l'ins- 
tance. 

Journal  des  Audiences  et  arrêts  du  Parlement  de  Bre- 
tagne, tome  1,  p.  309,  chap.  64,  arrêt  du  15  juillet  1724, 
qui  déclare  une  appellation  périmée  et  œndamne  Pappelant 
en  Pamende  de  75  livres  au  roi  et  anx  dépens  ;  pp.  490  à  492, 
chap.  103,  arrêt  du  23  juillet  1732,  sur  péremption  d'ins- 
tance, et  la  femme  Pellet,  contre  laquelle  elle  était  deman- 
dée, est  condamnée  aux  dépens  ;  tome  5,  p.  204,  chap. 
35,  condamnation  aux  dépens  prononcée  contre  la  partie  qui 
avait  laissé  périmer  son  instance. 

Nous  avons  un  "  Traité  des  Péremptions  des  instances  " 
par  Jean  Menelet,  quelquefois  appelé  Melenet.  J'en  con- 
nais deux  éditions.  Tune  de  1750,  revue  et  augmentée  par 
Bridon,  et  l'autre  de  1787,  augmentée  d'un  traité  de  feu  M. 
le  président  Bouhier,  sur  la  même  matière.  (1). 

Dans  l'édition  revue  par  Bridon,  p.  140,  Ménelet  s'ex- 
prime ainsi  sur  la  question,  savoir  si  la  partie  qui  oppose 
la  péremption,  doit  avoir  les  dépens  par  elle  faits  dans  l'ins- 
tance périmée  :  "  Il  faut  croire  en  ce  cas  que  toute  l'ins- 
tance étant  anéantie  respectivement,  on  no  se  peut  rien  de- 
mander de  part  ni  d'autre  des  frais  faits  dans  un  procès  pé- 
rimé." Il  cite  Vervin,  Fileau,  Chenu,  Le  Prestre,  les  ar- 
rêtés de  Lamoignon,  Henrys  et  Auzanet.  Mais  aussitôt 
son  annotateur  lui  oppose  un  arrêt  du  4  avril  1732,  renda 
par  le  parlement  de  Dijon,  au  profit  de  Benoit  Mugnier 

(1)  Dan8oett«  édition,  l'uitettr  est  appelé  Melenet,  lai  et  Bridon  avaient  été 
•fTOoau  an  parlement  de  I)ijon,  et  Bouhier  avait  été  président  à  Mortier  de  oe  par- 
laient 
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contre  Philippe  et  Jean  Duchesne.  Il  a  été  jngé  par  cet 
arrêt)  dit-il,  "  que  le  demandeur  en  péremption  est  en  droit 
de  répéter  non  seulement  les  dépens  de  l'instance  intentée 
pour  faire  décider  la  péremption,  mais  encore  ceux  de  l'ins- 
tance principale  déclarée  périmée  ;  tous  ces  frais  sont  ad- 
jugés par  l'arrêt."  Les  moyens  respectivement  employés  par 
les  avocats  des  parties  sont  imprimés,  page  160. 

Dans  le  ^^  titre  de  la  péremption  d'instance  "  par  Bouhier, 
ajouté  à  la  deuxième  édition  de  Menelet,  on  trouve  les 
arrêts  suivants:  pp.  118  et  119,  entre  Rondat  et  Bijon  ; 
sur  la  demande  du  fnremier,  par  arrêt  du  10  juin  1723,  l'ins- 
tance de  désertion  et  l'appellation  furent  déclarées  périmées 
et  Bijon  condamné  ^^  en  tous  les  dépens  feits  à  la  Cour  et 
en  ceux  de  l'amende." 

Page  121,  arrêt  contradictoire  du  11  décembre  1724» 
entre  Derepas  et  Barbier,  appelants,  et  Chintré  et  Fricaud, 
intimés,  qui  déclara  l'instance  périmée»  et  condamna  tap- 
pelant  aux  dépens. —  P.  146,  arrêt  du  1er.  février  1738, 
entre  le  marquis  de  Rougement,  appelant,  et  le  prieur  de 
Belmont,  sur  un  procès  pour  dîme,  qui,  sur  la  demande 
en  péremption  de  l'instance  d'appel,  met  les  parties  ^^  hors 
de  Cour  et  de  procès,  dépens  compensés." 

Puis,  aux  ^'  Additions  au  titre  de  la  péremption  d'ins- 
tance" dans  le  même  ouvrage,  on  trouve  pages  172  à  175, 
un  arrêt  du  27  mars  1759,  ^^  conforme  aux  conclusions  des 
intimés,  demandeurs  en  péremption."  Ces  conclusions, 
p.  175,  étaient  "  que  la  dite  appellation  fût  déclarée  pé- 
rimée, faute  de  poursuites  pendant  plus  de  trois  années  ; 
en  conséquence  que  ce  dont  était  appel  sortirait  effet,  et 
V appelant  condamné  en  Pamendt^  modérée  de  12  livres,  aux 
dépens  de  la  cause  et  de  l'instance  de  péremption  ;  "  puis  à 
la  page  177,  un  autre  arrêt  contradictoire  du  17  mars  1779, 
**  par  lequel,  sans  s'arrêter  à  Toppusition  formée  par  M. 
Maleteste  à  Tarrêt  du  1er.  mars  précédent,  non  plus  qu'à 
•es  conclusions,  l'appellation  a  été  déclarée  périmée,  il  a 
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été  ordonné  que  la  sentence  sortirait  son  plein  et  entier 
effet  ;  M.  Maleteste  condamné  aux  dépens  de  la  catue 
d^appel^  de  Vinstance  de  péremption  et  en  ceux  de  Cinddenl.^^ 

Les  arrêts  que  j'ai  cités,  comme  constatant  le  pouvoir 
souvent  exercé  par  les  tribunaux  de  France,  de  condamner 
aux  dépens  en  matière  de  péremption  d'instance,  me  sem- 
blent justifier  le  jugement  dont  est  appel.  Ils  viennent 
jusqu'à  l'année  1779,  et  le  principe  qui  leur  sert  de  base  a 
été  reconnu  même  avant  l'ordonnance  de  Roussillon,  puis- 
qu'on le  trouve  consacré  dans  "  Le  Conseil  de  Pierre  Des- 
fontaines," l'un  de  nos  plus  anciens  livres  de  droit.  Il  est 
vrai  que  l'on  peut  citer  plusieurs  arrêts,  et  j'en  ai  cités  moi- 
même,  qui,  en  pareils  cas,  n'ont  pas  accordé  les  dépens. 
Mais  cela  ne  fait  qu'attester  que  les  juges  pouvaient,  à  leur 
discrétion,  les  accorder,  ou  ne  pas  les  accorder.  Donc  le 
pouvoir  des  tribunaux  de  condamner  aux  dépens  la  partie 
qui  succombait  sur  une  demande  en  péremption  d'instapce, 
était  un  pouvoir  qui  n'était  pas  contesté,  ou  du  moins  qui 
a  été  constamment  admis  par  la  jurisprudence  des  arrêts, 
nonobstant  le  sentiment  de  quelques  auteurs  qui  lui  était 
contraire. 

Cette  jurisprudence  a  été  d'autant  mieux  reconnue  qu'on 
la  voit  consacré  non  seulement  par  les  auteurs  qui  ont  écrit 
en  France  sur  la  procédure  vers  la  fin  de  l'existence  de 
l'ancien  droit,  tels  que  Pigeau  et  Ravaut,  mais  encore  par 
des  Lettres  Patentes  du  Roi  données  à  Marly  le  23  mai 
1778,  enregistrées  au  Parlement,  le  1er.  juin  suivant,  tel  que 
nous  l'apprend  Ravaut,  dans  son  traité  de  la  Procédure 
Civile,  édition  de  1778,  pages  338  et  339,  dans  lesquelles 
Lettres-Patentes  il  est  dit  :  "  Voulons  que  les  droits  portés 
aux  dits  tarifs  soient  alloués  et  passés  en  taxe  aux  parties, 
sans  aucune  difficulté,  dans  les  exécutoires  de  dépens  qui 
en  pourront  être  délivrés,  etc."  Ces  Lettres-Patentes  éta- 
blissaient un  nouveau  tarif  des  frais  et  droits  à  percevoir 
par  les  procureurs  du  parlement  de  Paris  ;  et  l'un  des 
articles  de  ce  tarif  accordait  des  frais  et  honoraires  snr 
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♦*  demande  en  péremption  d'instance  ;  "  page  S46.  Pnîs, 
le  même  auteur,  Ravaut,  à  la  page  537,  nous  donne  la  for- 
mule d'une  ^^  requête  pour  demander  la  péremption"  sur 
on  appel.  Les  conclusions  sont:  ^^  qu'il  tous  plaise.  ••• 
déclarer  le  dit  appel  péri^  suivant  l'ordonnance  ;  en  consé- 
quence mettre  l'appellation  au  néant,  ordonner  que  la  sen- 
.tence  dont  est  appel  sortira  son  plein  et  entier  effet,  ccm- 
damner  le  dii  £.,  en  Vamende  ordinaire  de  12  livres^  et  en 
tojis  les  dépens  des  causes  d^appely  et  demande^  même  en  ceux 
de  la  demande  en  péremption.^^ 

Semblable  formule  de  requête  en  péremption  d'instance 
se  trouve  dans  Pigeau,  édit.  de  1779,  tome  1,  p.  856,  dans 
laquelle  formule  on  conclut  à  ce  que  le  Sr.  Paul  soit  assigné 
à  comparaître  ^^  pour  voir  dire,  qu'attendu  la  cessation  des 
procédures  depuis  plus  de  trois  années  etc.,  etc.  • .  •  la  dite 
demande,  ensemble  l'instance  introduite  par  icelle,  seront 
déclarées  et  demeureront  péries  ;  en  conséquence,  que  le 
dit  sieur  Paul  sera  condamné  aux  dépens  de  la  dite  instance  ; 
et  pour  en  outre  répondre  et  procéder,  comme  de  raison  à 
fin  de  dépens  sur  la  présente  demande  etc.  "  Puis,"  ajoute 
Pigeau,  p.  359,  *^  si  la  péremption  est  admise,  le  juge- 
ment est  ainsi  : 

*'^  Nous  déclarons  la  demande  formée  par  la  partie  d'A. 
afin  de  paiement  de  la  somme  de....  et  l'instance  intro- 
duite par  icelle,  péries  ;  en  conséquence  la  condamnons  aux 
dépens j  tant  Se  la  dite  instance  que  de  ceux  faits  sur  la  de» 
mande  en  péremption.^ 

Les  lettres  pateirtes  ci-dessus  citées  de  1778,  n'introdui- 
saient pas  un  nouveau  droit  ;  elles  ne  faisaient,  à  Toccasion 
•'d'un  nouveau  tarif,  que  sanctionner  ce  qu'une  longue  juris- 
prudence d'arrêts  avait  établi.  Et  cette  jurisprudence  a  été 
'  de  nouveau  consacrée  par  l'art.  401  du  nouveau  code  de 
procédure  français,  lequel  article  porte,  entre  autres  choses  ; 
**  En  cas  de  péremption,  le  demandeur  principal  est  con- 
damné à  tous  les  frais  de  la  procédure  périmée."  Il  est  vrai 
qu'à  ce  sujet  on  lit  dans  Chauveau  sur  Carre  : 
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"  Les  lois  de  la  procédure  civile.'*^  S  edit.,  tome  S,  p.  448. 
que  cet  article  du  Code  de  procédure  a  établi  en  France  un 
droit  nouveau^  ^^  puisqu'atitre  fois  lorsque  l'instance  était 
périmée,  chaque  partie  payait  ses  frais,"  y  est-il  dit  L'on 
sait  que  les  nouveaux  codes  français  ayant  emprunté  large- 
ment  aux  œuvres  de  Pothier,  les  commentateurs  sont  dans 
l'habitude  de  les  citer,  pour  établir  ce  qui  se  pratiquait 
dans  la  procédure  de  Tancien  droit.  Pothier,  dans  son 
traité  de  la  procédure,  publié  après  sa  mort  en  1778  (1)  a 
dit  en  effet,  (Edit,  in  4o.  p.  87),  lorsqu'une  instance  est 
•périmée,  chaque  partie  porte  les  frais  qu'elle  a  faits  en 
cette  instance."  Avant  Pothier,  Lamoignon  avait  écrit 
dans  ses  arrêtés,  tome  1er.  p.  176,  tit.  30,  art.  12  :  "  Les 
dépens  des  procédures  faites  es  instances  péries,  ne  sont 
adjugées  de  part  ni  d'autre."  (2)  L'on  sait  que  ces  arrêtés 
n'étaient  que  des  plans  de  réforme  judiciaire,  qui  étaient 
restés  à  Télat  de  projet,  et  qui  n'ont  été  livrés  à  la  publicité 
que  longtemps  après  sa  mort,  ayant  été  imprimés  pour  la 
première  fois  en  1702,  seulement.  Cependant  ils  étaient 
déjà  connus,  puisqu'on  les  citait  au  Barreau  en  manuscrit. 
(Profession  d'avocat,  5e.  édition,  par  Dupin,  tome  2,  p.  312, 
No.  1431.)  A  la  tête  de  l'édition  des  arrêtés^  est  une  lettre 
datée  de  Paris,  le  premier  décembre  1699,  et  signée  "  Au- 
zanet,  âgé  de  79  ans"  (S).  Au  second  tome  de  ces  arrêtés, 
p.  215,  Lamoignon  s'exprime  dans  ces  termes  :  ^^  Les 
dépens  des  instances  et  procédures  qui  sont  déclarées  pé- 
ries, ne  doivent-être  adjugés  de  part  ni  d'àutie."  C'est 
précisément  les  mêmes  termes  que  l'on  retrouve  dans  les 
œuvres  d'Auzanet,  édition  de  1708,.  2e.  partie,'p.  68.  Au- 
zanet,  mort  en  1673,  les  avait  donc  copiés  du  manuscrit 
de  Lamoignon.  L'appelant  nous  a  cité  l'opinion  de  Lange. 
Cet  auteur  était  contemporain  de  Lamoignon,  étant  né  en 
1610,  et  mort  en  1684  (4).    Or,  co.mment  s'exprime  Lange, 


(1)  Pothier,  B<  l0  9  jftorier  1699,  eit  moii  le  2  man  1772,  Biog.  UniTtnella,  i 

(2)  Lamoignon,  né  en  1617,  ett  mort  le  10  déoembre  1677,  Biog.  UnW  :  t  23. 
13)  Il  est  mort  le  17  «Tril  1673. 

(4)  Biographie  UniToreeUe  i  23. 
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tome  1er.  p.  520,  15e.  édition  ?  Le  voici  :  "  Les  dépens 
des  instances  et  procédures  qui  sont  déclarées  péries,  ne 
doivent  être  adjugés  de  part  ni  d'autre.  "  Ce  sont  les 
mêmes  termes  que  Lamoîgnon  avait  employés.  Lange  a 
donc  fait  comme  Âuzanet  ;  il  les  a  pris  du  manuscrit  du 
célèbre  Président  dont  Tun  et  Pautre  se  sont  appropriés  le 
sentiment  et  la  rédaction,  sans  néanmoins  lui  en  tenir 
compte. 

Dunod,  des  prescriptions^  p.  200,  cité  par  Pappelant,  dit  : 
"  comme  elle  (la  demande)  périt  par  la  faute  de  l'une  et 
Pautre  des  parties,  et  que  les  actes  en  deviennent  inutiles, 
l'on  adjuge  point  de  dépens."  Dunod  n'a  pas  copié  les  pro- 
pres termes  de  Lamoignon,  mais  a  du  moins  Thonnêteté  de 
faire  remarquer  que  le  sentiment  qu'il  exprime  est  emprunté 
à  ses  arrêlés. 

Pothier  enfin  a  répété  la  même  chose  dans  son  traité  de 
la  procédure.  Mais  ni  lui,  ni  Lamoignon,  ni  Âuzanet, 
ni  Lange,  ni  Dunod,  ne  citent  aucun  arrêt  pour  appuyer 
leur  sentiment.  Le  simple  projet  de  loi  de  Lamoignon 
semble  être  l'unique  autorité  des  quatre  autres.  Il  me  sem- 
ble que,  quelque  respectable  que  soit  cette  autorité,  elle  ne 
saurait  prévaloir  sur  une  jurisprudence  consacrée  par  un 
aussi  grand  nombre  d'arrêts  que  celui  que  j'ai  donné,  en- 
core bien  moins  en  présence  des  lettres-patentes  du  roi,  de 
1778,  que  j'ai  citées  plus  haut,  et  qui  n'ont  été  portées  que 
six  ans  après  la  mort  de  Pothier.  Nous  devons  croire  que 
si  ce  savant  jurisconsulte  eût  Burvécu  à  ces  lettres-patentes, 
et  qu'il  eût  eu  le  temps  de  retoucher  son  traité  de  la  procé- 
dure, il  en  aurait  fait  disparaître  le  passage  ci-dessus  trans- 
crit, que  Pappelant  a  invoqué,  et  qui  est  probablement  la 
cause  de  l'erreur  que  MM.  Carré  et  Chauveau  semblent 
avoir  commise. 

L'article  précité  de  l'ordonnance  de  1667,  qui  porte  que 
toute  partie^  soit  principale  ou  intervenante,  qui  succombera 
sera  condamnée  aux  dépens,  est  général;  il  ne  comporte 
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aucune  exception  qui  puisse  s'appliquer  à  la  péremption 
d'instance.  Si  Pon  considère  la  question  sous  le  rapport 
de  l'équité,  il  me  semble  qu'il  y  a  la  même  raison  de  com- 
damner  aux  dépens  la  partie  qui  succombe  par  une  péremp- 
tion d'instance,  que  celle  qui  succombe  autrement. 

Les  auteurs  s'accordent  à  dire  que  la  péremption  n'est 
autre  chose  qu'utie  prescription,  et  quand,  au  moyen  de 
l'une  de  ces  prescriptions  ou  même  par  tout  autre  moyen  de 
défense,  une  partie  réussit  à  faire  débouter  son  adversaire 
de  sa  demande,  même  lors  qu'il  y  a  réserve  d'un  sauf  à  se 
pourvoir^  elle  obtient  ordinairement  les  dépens.  Pourquoi 
en  serait-il  autrement  lorsqu'il  s'agit  de  la  prescription,  ap- 
pelée péremption,  la  sentence  adjudicative  de  cette  péremp- 
tion ayant  l'effet  de  renvoyer  absous  de  la  demande  celui 
qui  l'invoque,  quoique  son  adversaire,  s'il  est  encore  à 
temps,  puisse  se  pourvoir  par  une  nouvelle  action  ?  "  Qui 
se  dési^ite  d'un  procès,  doit  les  dépens  jusqu'au  désiste- 
ment." La  PeyrêrCy  t.  1,  vbo.  Dépens,  p.  SôO.  Est-ce  que 
la  partie  qui  laisse  périmer  sa  demande,  n'est  pas  censé  se 
désister  elle-même  de  cette  demande  par  son  propre  fait  ? 
Il  ne  tenait  qu'à  elle  de  procéder.  Sur  la  contestation  qui 
donna  lieu  à  l'arrêt  ci-dessus  cité  du  4  avril  1733,  rapf>orté 
par  Bridon  sur  Menelet,  l'avocat  de  la  partie  demanderesse 
en  péremption  disait  :  ^'  que  le  parlement  de  Bretagne  a 
admis  la  péremption,  mais  que  toutes  les  fois  que  le  défen- 
deur originel  s'est  prévalu  de  cette  prescription,  il  n'a  pas 
hésité  de  faire  supporter  aux  demandeurs  toute  la  peine  des 
frais  de  la  procédure  périmée  ;  que  cette  usage  était  bien 
judicieux,  1o.  parce  qu'il  est  raisonnable  qu'un  demandeur 
qui  a  abandonné  son  instance  par  la  cessation  de  poursuites 
pendant  trois  ans,  supporte  les  dépens  qu'il  a  occasionnés, 
puisqu'ils  dégénèrent  en  frais  frustrées.  2o.  Parceque  la 
péremption  étant  une  voie  ouverte  au  défendeur  par  l'or- 
donnance de  Roussi  lion,  il  lui  était  indifférent  de  gagner 
son  procès  par  cette  voie,  par  celle  du  fond,  qui  était  dans 
le  cas  particulier  également  bonne."  Des  considérations 
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semblables,  et  d^oûe  force  non  moins  gmnde,  sont  pré- 
sentées par  Pavocat  de  Ptine  des  parties  à  nn  airèt  dn  18 
Février,  1684,  rapporté  an  2e  tomedn  "  Jonmal  dn  Palais" 
par  Blottdean,  et  rendn  snr  la  qnestion  de  savoir  ^*  si  la 
^  péremption  d'instance  pent  être  opposée  an  demandenr 
**  par  le  défendeur  qui  n'a  point  constitué  de  proonrenr  sur 
^'  l'assignation  à  lui  donnée." 

Après  avoir  fait  remarquer  que^  qaaad  Tordonnanoe  A 
introduit  la  péremption  faute  de  poursuites  pendant  trois 
ans,  elle  a  eu  deux  fins  !  ^^  la  {nmnière  de  punir  la  négli- 
gence du  demandeur,  lorsque  pouvant  poursuivre  la  partie, 
û  cesse  de  le  faire  pendant  trois  ans  ;  la  seconde,  ne  pro» 
cessitU  in  infbiitumj  qui  est  le  même  motif  des  prescrip- 
tions qui  éteignent  l'action,  au  lieu  que  la  péremption 
n'est  que  pour  faire  considérer  une  instance  comme  si  elle 
n'avait  jamais  été  commencée,"  l'avocat  poursuit  :  "  si  le 
demandeur  néglige  de  faire  condamner  un  défaillant,  ne 
faut-il  pas  demeurer  d'accord  qu'il  est  beaucoup  plus  blâ- 
mable que  celui  qui,  lassé  par  les  chicanes  de  sa  partie  et 
quelquefois  ruiné  en  frais,  ou  dans  l'impuissance  par  son 
peu  de  biens,  cesse  de  poursuivre  pendant  trente  ans.  £a 
un  mot  il  faut  poser  pour  nuudme  que  la  pérempUçn^  ainsi 
0ie  la  prescripiiony  court  contre  celui  qui  peut  agir  ;  et  qu'U 
n'y  a  personne  qui  puisse  dire  que  le  demandeur  ne  peut 
pas  poursuivre  sa  partie,  parce  qu'elle  n'a  point  comparu  par 
procuieur." 

J'ajouterai  à  ce  qui  précède  les  observations  des  annota- 
teurs de  Duplessis  sur  la  Coutume  de  Paris,  Se  Edition  de 
1709,  p.  511  :  ^  L'eifet  de  la  Péremption  est  d'empêcher 
que  les  procès  ne'  soient  immortels,  comme  dit  la  loi;  d6 
sorte  que  la  péremption  est  en  faveur  du  défendeur  :  car 
8^  n'est  obligé  qu'à  se  défendre,  il  ne  doit  point  poursuivre 
contre  lui,  il  suffit  qu'il  allègue  ce  qu'il  croit  nécesssaire 
pour  sa  défense,  mais  toute  la  diKgente  doit  être  de  lapart 
du  demandeur  qui  a  intérêt  âf  obtenir  une  condamnation.^^ 
Plus  d'un  siècle  aprèi,  écrivant  sur  la  même  matière,  Pon- 
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cet^  dans  son  traité  des  actions,  No.  S05,  exprimait  le  même 
sentiment  que  les  annotateurs  de  Duplessis  :  '^  Bornons- 
nous  à  dire  un  mot  de  la  péremption  d'instance  qui  est 
moins  un  vice,  qu'un  désistement  de  la  procédure  intentée...* 
C'est  le  demandeur  qui  a  intérêt  à  obtenir  jugement;  c'est 
donc  lui  qui  a  intérêt  de  soutenir  et  de  poursuivre  Pins* 
tance  :  si  de  son  côté  le  défendeur  y  est  intéressé,  ce  n'est 
que  d'une  manière  indirecte  et  secondaire.  L'abandon  de 
l'instance,  c'est-à'^ire,  de  l'exercice  de  Taction  de  la  part 
du  demandeur,  ne  peut  donc  qu'être  favorable  au- défendeur 
quand  il  ne  fait  que  se  défendre.'* 

^*  Mais  le  demandeur  peut  abandonner  son  instance,  ou 
expressément,  ou  tacitement.  Il  Tabandonne  tacitement 
s'il  cesse  de  poursuivre  pendant  le  temps  que  la  loi  a  fixé 
pour  prescrire  les  instances.  Cette  prescription  faisant 
tomber  l'instance,  prend  pour  cette  raison  le  nom  de  pé* 
remption  d'instance,  du  verbe  périmerez  détruire,  éteindre." 

Au  bas  de  la  page  déjà  citée  du  Se  tome  de  Carré  et 
Chàuveau,  on  trouve  la  note  suivante,  relativement  aux 
dépens  encourus  sur  la  péremption,  sur  la  question  de  sa- 
voir  SI  le  défendeur  n^est  pas  lui-même  en  jfaute  de  n'avoir 
pas  hâté  la  fin  du  procès,  en  obtenant  eongê  de  la  demande, 
et  si  pouf  cela  il  ne  devrait  pas  supporter  ses  propres  frais. 
"  Nous  ne  croyons  pas,  dit  l'annotateur,  que  le  défendeur 
soit  en  faute  pour  n^avoir  pas  hâté  la  fin  du  procès  ;  ce 
n'est  pas  lui  qui  avait  entamé  la  discussion^  et  s^l  n*a  pas- 
cru  devoir  provoquer  une  décision  toujours  incertaine,,  i)  a 
fait  pieuve  d'une  sage  circonspection  dont  il  ne  peut  être 
puni."  La  partie  qui  demande  la  péremption  d'instance, 
et  qui  obtient  un  jugement  adjudicatif  de  cette  péremption,, 
ne  serait  elle  pas  punie^  si  leç  frais  que  son  adversaire  l'a 
mise  dans  la  nécessité  de  faire,  devait  être  mis  à  sa  chaxge^ 
uniquement  parce  que  cet  adversaire  n'aurait  pas  jugé  à 
propos  de  conduire  à  fin,  une  procédure  qui,  jugée  au  fonds, 
aurait  pu  faire  prononcer  contre  lui  une  condamnation  de 
dépens?  Y  a-t-il  justice,  équité^  e^  pareil  cas,  dans  unô 
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absolution  de  dépens  ?  L'affirmative  sur  cette  question,  me 
parait  bien  difficile  à  comprendre  ;  ce  qui  p^eut  être  facile- 
ment démontré  à  l'aide  d'une  hypothèse  qui  malheureuse- 
ment reçoit  sa  justification  très  souvent  par  les  faits.  Jac- 
ques, qui  ne  possède  rien  au  monde,  et  par  conséquent  est 
insolvable,  est  néanmoins  porteur  d'un  titre  authentique 
qui  fait  apparaître  au  premier  abord  de  l'existence  d'une 
créance  contre  Pierre.  Il  sait  que  celui-ci  a  les  moyens  de 
repousser  sa  demande,  qui  est  tout  à  fait  injuste  ;  mais  U 
sait  aussi  qu'il  en  coûtera  à  Pierre  des  sommes  énormes 
pour  établir  et  prouver  ses  moyens  de  defenses,  sommes  que 
loi,  Jacques,  au  cas  d'on  jugement  le  déboutant  de  sa  de^ 
mimde  avec  dépens,  il  ne  pourra  rembourser  à  Pierre.  Il 
calcule  donc,  en  introduisant  sa  demande,  deux  choses 
possibles  ;  ou  que  Pierre  préférera  de  suite  se  soumettre  à 
Pimpositicm  illégitime  qui  résulte  de  cette  demande  injuste, 
plutôt  que  de  s'exposer  à  encourir  pour  la  repousser,  quoi- 
qu'ayant  la  certitude  de  succès,,  des  frais  qui  excèdent  lo 
chiffie  de  cette  demande,  mais  dont  il  sait  qu'il  ne  pourra 
jamais  être  remboursé  ;  ou  bien  que,  ne  douBcmt  pas  suite 
à  sa  demaarde,  et  Pieyre  ne  voulant  pas  de  son  propre  gré 
encourir  des  frais  énormes  pour  la  faire  juger  au  fonds,  il 
y  aura  tout  au  plus  lieu  contre  lui,  Jacques,  à  la  péremp- 
tion d'instance.  Et,  dans  ce  cas,  selon  le  système  de  Paj^ 
pelant,  les  frais  encourus  par  Pierre,  par  la  faute,  la  mau* 
vaise  foi  et  la  cupidité  de  Jacques,  devront  néanmoins  ne 
pas  être  mis  à  la  charge  de  ce  dernier,  mais  bien  à  celle 
de  Pierre,  sans  espoir  de  recours.  C'est  un  système  que  ni 
la  loi,  ni  Péqnité,  ni  la  morale,  ne  sauraient  avouer. 

Les  auteurs  qriî,  en  copiant  le  projet  de  législation  de 
Lamoignon,  se  sont  prononcés- contre  la  condamnation  aux 
dépens  sur  une  péremption  dinstance,  ont  dû,  comme  V^ 
vait  dit  Grimaudet  longtemps  auparavant,  et  comme  Pont 
dit  depuis  Dunod  et  Perrière,  penser  que,  l'instance  étant 
périe  par  le  laps  de  trois  ans,  il  ne  i^estait  plus  rien  à  faire 
revivre  des  actes  de  la  procédiire,  et  que  ces  actes  étaient 
devenus  inutiles^  selon  l'expression  de  Dunod. 
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Ferrièie  qui,  dans  son  grand  commentaire,  tome  B,  édi- 
tion de  1716,  p.  814,  col.  1,  no.  41,  en  imitant  l'exemple 
d'Auzanet  et  de  Lange,  a  transcrit  mot  pour  mot  le  pas^ 
sage  ci^lessas  cité  de  Lamoigncm,  sans  néanmoins  lai  en 
tenir  compte,  savoir  :  ^^  qne  les  dépens  des  instances  et 
procédures  qni  sont  déclarées  pMeê,  ne  doivent  être  ad«- 
Jugés  de  part  ni  d'autre,''  ajoute  que  ^  c'est  parce  qu'elles 
sont  éteintes  et  détruites,  comme  si  elles  n'avaient  jamais 
été  faites,  et  partant  elles  ne  peuvent  produire  aucun  efiet." 
Gela  pouvait  bien  être  vrai  dans  le  système  de  Grimaudel 
qui,  conséquent  avec  lui*mème,  disait  que  les  trois  années 
requises  pour  la  péremption  une  fois  écoulées,  le  juge  M 
pouvait  plus  prononcer  de  jugement  sur  Tinstanoe;  mÊàê 
cela  n'est  pas  vrai  dans  le  système  de  la  plus  part  des  $ee^ 
leurs,  consacré  par  la  jurisprudence,  que  la  péremption 
peut  être  couverte,  et  par  conséquent  tous  les  actes  de  pio» 
oédure  antérieurs  continuer  d'avoir  force  et  effet,  4e  même 
que  s^  n'y  avait  pas  eu  lieu  à  péremption. 

Du  reste,  dans  Tancien  droit  français,  nonobstant  la  pé* 
femption  acquise  et  adjugée,  Rodier,  dans  son  oommen» 
ttire  sur  l'ordonnance  de  1667,  édition  de  177D,  p.  t60^ 
BOOS  dit  qtte  ^^  les  actes  probatoires  faits  pendant  le  teaqpt 
de  l'instance,  tels  que  les  enquêtes,  et  autres,  subsistant, 
9t  l'on  peut  s'en  servir  dans  une  nouvelle  instanœ,  ei  kt 
fraie  peÊtwemt  entrer  en  taxe.  Il  renvoie  à  Lamoignon  et  à 
{«ange.  En  effet,  le  premier,  au  tome  S  de  ses  Arrêtée 
déjà  cité,  p.  S16,  et  le  second,  tome  1er.,  aussi  déjà  eité^ 
p.  6S8,  soutiennent  que  ces  ^<  actes  piobaloifeê  "  dement 
lent  et  subsistent  après  la  péremption  acquise.  C'est  aussi 
le  sentiment  de  Pothier,  dans  son  traité  de  la  Procédure 
Civile,  déjà  cité,  p.  88,  or  si,  comme  le  dit  ttodier,  les  fini» 
de  ces  actes  probatoires  fidts  dans  ^instance  périmée^  et 
employés  dains  tine  seconde  instance  peuvent  entrer  en  ta^ 
Ua  étaient  donc  dûs  à  la  partie  qui  lès  Àtait  (àifs  dans  la 
ptemière  instanœ,  et  à  catzse  de  cette  pretnière  instance. 
lia  lui  étaient  donc  dûs  ptf  ûû  partie  adverse  dans  cette 
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môme  izi8ta;ace9  el  cela  du  moment  qu'elles  les  avait  en- 
courus. Si  ces  frais  lui  étaient  dûs  dans  cette  instance, 
pourquoi  lui  seraient-ils  refusés  par  le  jugement  adjudicatif 
de  la  péremption  ?  S'il  est  vrai  que,  quoique  ces  frais  lui 
fassent  ainsi  légitimement  dûs  dans  la  première  instance, 
â  ne  pût  néanmoins  les  répéter  de  son  adversaire  que  dans 
le  cas  où  celui-ci  porterait  une  nouvelle  action  contre  lui, 
il  s'ensuivrait  qu'il  serait  au  pouvoir  de  ce  dernier,  en 
s'abstenant  d'intenter  cette  nouvelle  action,  de  s'exempter 
de  payer  une  dette  qui  n'en  serait  pas  moins  bien  et  dû- 
ment acquise  à  son  adversaire.  C'est  en  arriver  logique- 
ment à  une  conclusion  qui  me  parait  être  absurde. 

Tout  considéré,  je  suis  d'opinipn  que^  dans  notre  dioif 
sur  la  matière,  qui  est  l'ancien  droit  fiimçais,  la  pé- 
remption d^instance  peut,  selon  l'exercice  raisonnable  du 
pouvoir  discrétionnaiie  des  Juges,  entraîner  une  condam- 
nation aux  dépens  contre  la  partie  au  préjudice  de  laquelle 
cette  péremption  ççt  déclarée.  Il  parfit  que  telle  a  été  I4 
}Mratique  suivie  par  la  Cour  Supérieure  à  Montréal,  mais 
qu'il  n'en  a  pas  été  de  même  à  Québec,  eu  la  question  a 
été  diversement  jugée,  tantôt  dans  un  sens,  tantôt  dans  un 
autre.  L'appelant  nous  a  cité  la  cause  de  Foumier  et  La 
Compagnie  d'Assurance  jugée  à  Québec,  le  8  avril  1856, 
et  rapportée  dans  le  6e  volume  des  ^*  Décisions  des  Tri- 
bunaux du  Bas-Canada,"  p.  97,  dans  laquelle  les  dé* 
pens  n'ont  pas  été  accordés.  J'ai  eu  occasion  de  vérifier 
dernièrement  une  autre  causa  jugée  dans  la  même  ju- 
risdiction, le  7oct.  1854,  (Shaw  et  al.  vs.  Jeffery)  dans 
laquelle  l'instance  a  été  déclarée  périmée,  et  les  deman- 
deurs déboutés  de  leur  action,  sans  mention  de  dépens 
dans  le  jugement.  D'un  autre  côté,  l'intimé  a  cité  deux, 
causes  dans  la  même  jurisdiction,  dans  lesquelles  le  juff^ 
nient  ac]|ju<lioatif  de  la  péremption  d'instance  a  prononcé  ]m 
condamnation  avec  dépens,  savoir  la  cause  de  Rouleau  Vft 
Oagnon,  jugée  le  84  Aev»  1858,  et  celle  de  Donnelly  vs» 
Hearn,  jugée  le  9  avril  1855.  J'ai  vérifié  moi-même  OM 
jugements* 
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Enfin  anssi  récemment  que  le  16e  jour  de  mars  dernier, 
dans  dette  Cour,  l'appel  de  Rigney  et  autres  contre  Ma- 
tilda Martin,  intimée,  a  été  déclaré  périmé,  et  les  appe* 
lants  condamnés^  aux  dépens. 

Le  jugement  de  la  Cour  Supérieure  rendu  à  Montréal» 
est  confirmé  avec  dépens. 

Cberrisr,  Dorion  et  Dorion,  pour  Pappelante. 

J.  F.  Smith,  pour  Pintimé. 


^^^mL^^mP^'    \     I5ISTRICT  OF  QUEBEC- 

Before  : —  Sm    L.  IL  LaFojsttaink,   Bart,    Chief  Justice, 
Atlwin,  Dutal  and  Caroit,  Justices, 

Renaui) •  •  • AppellanL 

and 
6uoT*«..«.  ••••••••••. BespondetU. 


Held  :--lo.  That  a  foTMioeed  party  is 
entitled  to  one  juridical  daj^i  notice  of 
the  inicrtption  aux  eruniJèUa,  under  the 
12Vio,  Cap.  38,  sec.  26. 

2a  That  a  jadgment  In  an  aetion  en 
riintigrandô  whiâi  does  not  desoribe  the 
property  affeoted  bj  the  Judgment,  will 
oa  revened  in  appeal,  on  the  ground  of 
Tagneneis. 


Jngé  :— lo.  Qne  dans  le  oai  de  foreln- 
sion  la  partie  forolora  a  droit  à  nn  Jour 
d'arii  d'inioription  aux  enqnètef,  en 
▼ertn  de  la  12  Vio.,  ch.  38,  eeo.  25. 

2o.  Qn'nn  jugement  daaa  nne  aetion  tn 
réintégrande  qni  ne  donne  pas  one  dési- 

Î nation  de  la  propriété  afleotée  par  le 
Qgement,  sera  renversé  sur  appel,  snr  le 
prineipe  que  tel  jugement  est  rague. 


Judgment  rendered  the  13th.  September,  1858. 

The  action  was  en  réintégrande  against  the  appellant, 
defendant  in  the  Court  4>elow.  The  action  was  returned 
on  the  20th.  November,  1857,  and  an  appearance  filed  for 
the  defendant  on  the  same  day.  On  the  day  following,  the 
defendant  issued  an  action  en  garantie  against  one  Dean, 
and  made  the  same  returnable  on  the  5th.  December.  On  • 
the  2nd.  December  a  demand  of  plea  was  made  upon  the 
defendant-in-chief.  On  the  5th.  the  action  en  garantie  was 
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Yetuamed,  and  a  motion  filed,  calling  upon  the  defendant 
en  garantie  to  answer  the  demand  of  plea  made  by  the  prin- 
t^pal  plaintiff.  On  the  9tii.  an  appearance  was  filed  for 
the  defendant  en  garantie^  and  a  plea  demanded  to  the  ac- 
tion en  garantie  on  the  28th.  On  the  26tfa.  January,  the 
respondent,  plaintiiF-in-chief  in  the  Court  below,  foreclosed 
the  defendant-in-chief,  and,  on  the  13th.  March  following, 
inscribed  the  cause  aux  enquêtes^  ^x  parte^  having  served  the 
notice  on  the  defendant-in-chief  the  day  before.  Witnesses 
were  examined  on  the  IStfa.  March.  The  defendant-in-chief 
then  notified  the  «plaintiff  that  on  the  first  day  of  the  ensuing 
term  he  would  move  the  Court  to  strike  the  cause  from  the 
roll  des  enquêtes^  on  the  ground  that  on  the  day  on  which 
the  notice  of  inscription  on  the  enquêtes  was  served  upon 
him,  to  wit,  the  12th.  March,  no  inscription  had  in  fact 
been  filed  ;  and  that  the  inscription  was  not  'filed  till  the 
ISth.,  the  day  following,  and  for  leave  to  be  allowed  to  plead 
to  the  action.  On  the  first  day  of  the  April  term  this  motion 
was  rejected.  On  the  -same  day  the  defendant-in-chief 
again  moved  the  Court  to  be  allowed  to  plead  to  the  action, 
on  such  terms  as  the  Court  might  think  fit,  and  at  the  same 
time  tendered  his  plea  for  the  consideration  of  the  Court. 
This  motion  was  also  dismissed.  On  the  third  day  of  term 
he  renewed  his  motion  to  be  allowed  to  plead  upon  taking 
short  notice  of  trial,  and  upon  payment  of  costs.  This  mo> 
tion  was  likewise  rejected  ;  and  the  following  final  judg- 
ment pronouneed  in  the  cause  : — 

<'  La  Cour  ayant  vu  et  examiné,  tant  le  bief  de  somma- 
tion, la  déclaration,  les  preuves  et  le  plan  de  lecord,  et  en- 
tendu le  demandeur  exparte^  faute  de  défenses  à  l'action, 
le  défendeur  ayant  été  dûment  forclos  de  plaider,  et  sur  le 
tout  mûrement  délibéré  :  Considérant  que  le  lot  de  terre, 
situé  dans  la  Seigneurie  de  Beauport,  la  propriété  de  lui 
le  dit  défendeur,  a  été  par  lui  acquis  du  nonuné  John  Hen- 
derson qui  en  a  acquis  un  titre  nouvel  de  PHonorable  An- 
toine Louis  Juchereau  Duchesnay,  alors  seigneur  de  la  dite 
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seigneiurie,  par  aefe  pa«aé  devaitt  Mattie  Taché  et  eouftèfe^ 
aotaires,  en  date  du  dix-sept  janTÎer  mil  huit  cent  rhigt  et  va, 
0t  que  le  dit  lot  on  compeau  de  terre,  désigné  dans  la  déeta- 
ration  du  demandeor,  était  alors  borné  par  la  rivière  Beau- 
port  en  Pétat  dans  leqnel  icelle  était  alors,  la  superficie  dv 
dit  lot  étant  alors  d'environ  quatre  arpents  :  Considérant 
que  ni  le  dit  John  Hendersmi,  ni  le  défendeur,  étant  ainsi 
borné  par  le  bord  sud  et  sud-ouest  de  la  dite  livièie  BeaK- 
port,  n'avaient  aucun  titre  ou  prétention  légale  pour  récbh 
mer  ou  prétendre  aucun  droit  de  propriété  air  delà  du  dit 
b(^,  ni  de  détourner  ou  changer  par  travaux  ou  autrement 
le  cours  du  chenal  de  la  dite  rivière  Beauport  :  Considé- 
rant que  le  demandeur,  comme  représentant  le  dit  sieur 
Duchesnay,  a  possédé  et  possède  tout  le  domaine  de  la  dite 
seigneurie  depuis  plus  d'an  et  jour,  publiquement  et  pai- 
siblement, savoir  :  depuis  vingt-deux  ans,  avec  justes  titres 
et  de  bonne  ibi;  que  néanmoins  le  dit  défendeur,  durant 
les  trois  mois  avant  l'institution  de  la  présente  action,  par 
mauvaise  foi,  et  dans  le  dessein  d'ajouter  à  sa  propriété  et 
de  nuire  au  dit  demandeur,  a  empiété  et  continue  encore  à 
empiéter  sur  la  propriété  dont  le  dit  demandeur  est  ainsi 
en  possession,  savoir,  à  commencer  à  un  angle  près  de  la 
ligne  qui  sépare  la  dite  terre  du  demandeur  de  celle  du 
nommé  Galbraitfa,  ea  continuant  tout  le  long  de  son  front, 
et  que  là,  entre  autres  places  et  plus  bas,  lui  le  dit  defen- 
ileur,  dans  la  vue  d'accaparer  du  terrain,  a  changé  le  cours 
et  la  direction  de  la  dite  rivière,  et  au  moyen  de  charrettes 
et  de  tombereaux,  pleins  de  terre  prise  sur  la  propriété  du 
dit  demandeur,  a  bouché  et  rempli  de  terre  le  vrai  chenal  de 
la  dite  rivière,  et  a  fait  creuser  et  ouvrir  un  autre  chenal  sur 
le  terrain  du  dit  demandeur,  à  son  détriment  et  au  danger 
de  faire  inonder  le  reste  de  la  terre  du  dit  demandeur,  sa- 
voir le  dit  domaine  appartenant  autre  fois  au  dit  sieur  Du- 
cfaesnay:  Considérant  que  le  défendeur  n'avait  pas  le  droit 
de  passer  du  côté  nord-est  de  la  dite  rivière,  ni  de  faire  des 
^mgles  aigus  aux  pointes  d'un  quai,  ayant  PefTet  de  faire 
ronger  et  emporter  le  terrain  du  dit  demandeur,  ni  de  ré- 
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tffécir  la  dite  rivière  à  la  laigeor  dVsyiron  sept  pieds,  ntm 
plus  que  de  miner  et  emporter  des  cailloux  qui  protégeaient 
et  défendaient  la  rire  du  côté  du  dit  demandeur,  et  de  lee 
transporter  à  Pautse  o6t6  de  la  dite  rivière,  et  en  faisant  des 
remparts  pour  lui-même  et  des  embarras  pour  le  dit  deman- 
deur :  La  Cour,  en  oonséquenee,  adjuge  et  ordonne,  que  le 
dit  demandeur  soit  réintégré  et  mis  en  possession  de  tout 
Je  terrain  dont  il  a  été  spolié,  et  condamne  le  défendeur, 
SPU6  trente  jours  de  la  signifioation  du  présent  jugement, 
à  démolir  et  raser  tpus  les  quais  qu'il  a  érigés  au  préjudice 
du  dit  demandeur,  d'emporter  tous  les  embarras  de  cailloux, 
pierres  et  autres,  afin  de  donner  à  la  dite  rivière  son  libre 
cours,  et  mettre  les  lieux,  en  le  même  état  dans  lequel  ils 
étaient  auparavant  les  actes  illégaux  dont  le  demandeur  se 
plaint,  et  à  défaut  par  le  défendeur  d'obéir  au  présent  juge- 
ment, il  est  permis  au  demandeur  de  ce  faire  aux  frais  et 
dépens  du  dit  défendeur. 

Et  la  Cour,  faisant  droit  sur  les  conclusions  contenues 
dans  la  déclaration  du  demandeur,  aux  fins  que  des  bornes 
soient  plantées  entre  les  héritages  des  dites  parties,  ren- 
voie, quant  à  présent,  les  dites  conclusions  en  bornage, 
réservant  au  dit  demandeur  son  action  en  bornage  suivant 
les  titres  et  la  possession  légale  des  dites  parties,  après 
que  le  défendeur  aura  été  mis  en  demeure.  Et,  finalement, 
la  Cour  condamne  le  défendeur,  à  raison  des  dommages  et 
torts  souiferts  par  le  demandeur  comme  ci-dessus  men- 
tionné, de  payer  au  demandeur  la  somme  de  deux  cents 
cinquante  louis  courant  ;  avec  intérêt  de  ce  jour,  et  aux 
dépens  de  la  présente  action." 

It  was  from  this  judgment,  as  well  as  from  the  judgments 
rendered  on  the  motions  above  referred  to,  that  the  appeal 
was  instituted. 

For  the  appellant  it  was  contended  that  the  inscription 
amx  enquêtes  in  the  cause  was  irregular,  insufficient  and 
illegal,  inasmuch  as  no  notice  thereof  had  been  legally 
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served  ;  that  the  notice  was  served  on  the  12th  March,  and 
that  no  inscription  had  been  filed  on  that  day,  nor  on  any 
day  previously  thereto,  bat  had,  on  the  contrary,  only  been 
filed  on  the  day  after,  and  that,  therefore,  no  notice  as  re- 
quired by  law  had  been  served  ;  that  moreover,  the  delay 
of  one  day  required  by  law  to  intervene  between  the  in- 
scription and  the  adduction  of  evidence,  had  not  been  al- 
lowed in  the  cause,  inasmuch  as4he  inscription  was  filed 
on  Saturday,  the  IStk.^  and  evidence  was  adduced  on 
monday  the  15th.  March  ;  that  the  judgment  on  the  merits 
was  vague,  indefinite  and  insufficient,  and  did  not  des- 
cribe the  land  or  premises  which  it  condemned  the  appellant 
to  restore  the  respondent,  and  of  which  the  latter  pretended 
to  have  been  spoliated  ;  and  that,  therefMe,  such  command 
or  judgmenl  was  not  susceptible  ot  execution  ;  that  the 
judgment  further  could  not  be  executed  inasmuch  as  it 
oondemned  the  appellant  to  demolish  all  the  wharves  by 
him  erected  to  the  prejudice  of  the  respondent,  without  spe- 
cifying what  wharves  had  been  so  erected  ;  that  the  pro- 
ceedings of  the  respondent  in  the  Court  below  were  irre- 
gular and  ought  to  have  been  set  aside,  and  the  appellant 
permitted  to  plead  to  the  action  ;  and  that  the  'Qnal  judgment 
was  one  not  warranted  by  the  evidence  adduced  in  the 
cause,  and  was  not  susceptible  of  being  carried  into  effect 

The  respondent  ai^ed  that  upon  reference  to  the  pro- 
ceedings in  the  cause  it  woidd  be  found  that  the  question 
of  form  which  the  appellant  had  raised  was  one  from  which 
he  could  obtain  no  relief  by  his  appeal,  as  it  would  be 
seen  that  every  liberality  had  been  shewn  him,  and 
even  much  more  delay  in  the  proceedings  awarded  him 
than  he  was  entitled  to  by  law  ;  that  the  demand  of  plea 
was  served  upon  him  on  the  2nd.  December,  and  he  was 
only  foreclosed  on  the  26th.  January  following  ;  that  no  delay 
to  plead  had  ever  been  sought  or  obtained  by  the  appellant 
to  enable  him  to  bring  his  action  en  garantie^  and  that 
therefore  the  respondent  could  not  legally  take  any  notice 
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whatever  of  the  action  en  garantie  ;  and  that  if  the  ap- 
pellant thought  proper  by  want  of  diligence,  to  run  the 
risk  of  allowing  the  defendant  en  garantie  to  plead  to  the 
action  for  him,  without  obtaining  permission  to  that  effect, 
he  did  so  upon  his  own  responsability,  and  the  respondent 
could  not  be  made  answerable  for  the  default  or  error  of  his 
adversary  ;  that  although  the  appellant  had  not  obtained 
such  delay  to  plead,  yet  if  he  had  used  even  ordinary  dili- 
gence he  would  have  been  in  time  to  cause  his  garant  to 
plead  for  him,  for  instead  of  foreclosing  the  appellant  on  the 
third  juridical  day  after  the  2nd.  December,  as  he  could 
have  done,  he  allowed  him  to  the  26th.  January  following, 
and  as  appeared  by  the  proceedings,  his  garantes  delay  to 
plead  expired  on  the  Slst.  December,  twenty  six  days  be- 
fore the  respondent  foreclosed  the  appellant.  That*  there 
could  therefore  be  no  complaint  of  sharp  practice,  or  of  sur- 
prise. That  moreover  the  appellant  allowed  two  terms  to 
elapse  before  he  even  made  application  to  strike  the  fore- 
closure and  to  be  allowed  to  plead  ;  that  it  was  only  after 
the  respondent  had  examined  witnesses,  and  had  inscribed 
the  cause  for  hearing,  that  the  appellant  moved  to  be  al- 
lowed to  plead. 

That  with  respect  to  the  judgments  on  the  two  motions 
complained  of,  he,  the  respondent,  was  prepared  to  show 
that  they  were  perfectly  correct,  inasmuch  as  apart  from 
the  great  liberality  and  correctness  manifested  by  the  res- 
pondent's proceedings  in  the  cause,  the  motions  could  not 
be  granted,  because  they  sought  to  allow  the  appellant  to 
re-enter  the  cause  and  to  plead,  sans  retardation  de  cause  ; 
and  that  it  was  perfectly  impossible  to  allow  him  to  le-open 
the  cause  and  to  plead,  without  retarding  the  respondent. 

That  with  respect  to  the  final  judgment  on  the  merits,  he 
contended  that  in  England,  a  land  in  which  technical  objec- 
tions of  all  kinds  were  much  favored,  it  was  a  maxim  that 
some  irregularities  which  might  have  been  successfully 
pleaded  by  demurrer,  were  cured  by  verdict  ;  and  that  this 
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maxim  should  apply  with  greater  fbice  to  aach  cases  as  the 
present.  That  the  plan  of  the  premises  which  he  had  filed  in 
the  cause  had  been  so  mutilated  by  the  appellant's  attorney, 
who  had  been  entrusted«with  the  record,  that  it  woiUd  be 
impossible  for  the  Court  to  obtain  a  correct  idea  of  the  pro- 
perty, or  to  say  whether  the  judgment  of  the  Court  below 
were  a  correct  one  or  not,  and  that  therefore  this  grievance 
was  one  which  the  Court  would  doubtless  redress  by  the 
judgment  it  would  render  in  the  cause. 

DuTAL  Justice. — Afïer  reciting  the  facts  of  the  case  re* 
marked,  that  even  if  the  proceedings  in  the  Court  below 
had  been  regular,  the  Court  here  would  have  been  of 
opinion  that  the  motion  made  on  behalf  of  the  appellant, 
defendant  in  the  Court  below,  ought,  as  a  matter  of  equity, 
to  have  been  granted,  as  no  party  ought  to  be  shut  out  from 
the  right  of  placing  himself  fairly  before  the  Court  ;  but  the 
ground  upon  which  the  Court  have  principally  based  its 
judgment  reversing  that  of  the  Court  below,  was  founded 
upon  the  irregularity  of  the  respondent's  proceedings  in  that 
Court.  The  inscription  was  only  filed  on  the  ISlh.  of  March, 
and  he  proceeded  to  the  adduction  of  evidence  on  Monday 
the  15th.,  allowing  only  the  Saturday  to  intervene;  now 
the  12  Vict,  Chap  S8,  Sec.  3d,  says  that  any  party  fcMreclosed, 
shall  be  entided  to,  at  least,  one  clear  day's  notice  of  the 
inscription  ;  it  is  very  evident  therefore  that,  the  notice  re- 
quired by  law  was  not  given  to  the  defendant  of  the  ins- 
eription  aux  ejÊÇuéteSj  inasmuch  as  Sunday  is  a  dies  nom^ 
and  cannot  be  reckoned  in  computations  of  time,  as  well 
according  to  the  principles  of  the  Roman  law,  as  to  those 
of  our  own  law.  It  is  evident  that  this  delay  means  a  jti- 
ridical  day  ;  for  this  reason  therefore  the  judgment  of  the 
Court  below  must  be  reversed.  There  is  however  another 
consideration  in  this  case.  The  judgment  appealed  from 
is  drawn  out  in  such  general  terms  that  it  does  not  admit 
of  execution.  It  orders  the  defendant  to  give  up  to  the 
plaintiff  all  the  ground  of  which  he  has  been  spoliated, 


477 

Withoat  describing  the  ground  or  definiag  its  extent  ;  so  that 
the  defendant  could  not  be  compelled  to  giye  up  either  twù 
inches  or  as  many  acres,  or  any  precise  extent  of  ground 
whatever.  It  is  impossible  for  the  Court  here  therefore  to 
confirm  a  judgment  like  this. 

Sir  L.  H.  LAFoHTjmnB,  Bt.,  Chief-Justice.->-I  concur  in  the 
judgment,  and  would  hare  reversed  the  judgment  of  the 
Court  below  on  the  ground  of  its  yagueness  if  there  had 
been  no  other  reason  for  doing  so  ;  but  it  is  defective  on  the 
ground  of  the  irregularity  of  the  proceedings  respecting 
the  inscription  au»  enqmttis. 

Bbllsau  and  Jouccsub,  for  appellants. 

JoHi»,  En.  Counsel. 

GuGT,  for  respondent. 
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No.  346. 


IN  THE  CIRCUIT  COURT.— QUEBEC. 
Before  ; — Bowkn,  Chief-Justice. 

MuBMT,«.:. ••..«.. PUdntiff. 

vs. 
MorFATT,^.,.* ••• DefefkjUmt. 

and 
ihrnttj  etùij •••««•« 4.  Opposants. 


Held.—  lo.  That  «a  «ppodtic»,  iMdê 
«krovgh  Ihe  ministiy  of  an  ftUoneT,  will 
wKb*  dindoMd  €o  tlM  mmi  thiu  U 
dots  not  oontaln  «n  •iMOoa  of  domidL 

2o.  Thftt  tk«  propel  way  to  atUek  an 
unwuuon  vn  lOO  «ww  kiuuhl  it  oigoo 


not  by  motidlL 


Jsges-^lo  Qa'oBO  oppsdUoii,  faltopnr 


d'an  proetuwnr,  no  letsptt 
mvoyoo  par  U  talaan  quo  teUo  i    ' 
tlon  ilo  ooattent  paa  iiiio  élaeUon 


2o.  Que  le  mode  d'attaqner  vne  oppo- 
iMon,  pwa  to  taJaon  d^diitf ,  «ftra^P^^ 
Hot  to  raiaoD  boime,  «t  par  «mptton  4 
to  fihnte^  M  iioa  par  motioa. 


Judgment  rwdered  the  t2nd«  d^y  of  September  1858. 

The  plaintiff  moved  for  the  dismissal  of  the  opposition 
qfim  cPoMnuUer  filed  in  the  cause,  <m  the  ground  that  it  con- 
tained no  election  of  doraioil  on  the  part  of  the  opposant» 

(1)  Omuiitofh  n.  lfoflM«idUYy0Ca<,oppoMti|Ho.9O(tt.lléndi(h|  Jvtlw. 
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Secrbtan  for  plaintiffs,  argued,,  that  under  the  law  of 
Lower  Canada,  every  opposition,  whether  made  and  filed 
by  the  opposant  in  person,  or  through  the  ministry  of  an 
attorney,  should  contain  an  election  of  domicil,  à  peine  de 
nullité^  and  that  the  practice  had  long  been  established  to 
insert  in  every  opposition  an  election  of  domicil  ;  that  this 
rule  of  law  had  never  been  departed  from  in  the  practice  of 
the  Court  ;  that  it  was  an  essential  formality,  and  that  its 
omission  was  fatal  to  the  reception  of  the  opposition.  In 
support  of  this  view,  he  referred  to  various  authorities.  (1) 

Pops,  Thos.  for  opposants,  contended  that  sinee  the 
abrogation  of  the  old  rules  of  practice,  it  had  not  been  eus* 
tomary  to  insert  an  election  of  domicil  in  the  opposition. 
Under  those  rules  it  was  absolutely  necessary  that  this  foi^ 
mality  should  be  observed.  The  repeal  of  the  rule  proved, 
either  that  the  election  of  domicil  was  no  longer  essential, 
or  that  other  provisions  had  superseded  the  intervention  of 
the  rules  of  Court.  The  authorities  referred  to  on  the  other 
side  had  fallen  into  desuetude  even  before  the  promulga- 
tion of  the  old  rules,  for  if  they  had  force  of  law  at  the 
time  the  rules  were  made,  there  would  have  been  no  ne- 
cessity to  re-enact  their  observance.  The  repeal  therefore 
leaves  the  question  as  it  stood  befbre.  There  is  no  statutoiy 
enactment  enjoining  the  observance  of  this  formality.  But 
all  doubt  on  the  subject  is  obviated  by  a  referrence  to  the  18 
Yic,  cap.  88,  the  23rd.  sect,  of  which  provides  that  "  eveiy 
^  defendant  or  other  party  in  or  to  any  suit  or  action  who 
^^  shall  appear  in  person  shall  be  considered  as  having,  for 
'^  all  the  purposes  of  such  suit  or  action,  and  of  all  proceed^ 
•*  ings  incident  thereto^  or  consequent  thereon,  by  such  appea- 
^^  ranee,  elected  his  legal  domicil  at  the  office  of  the  pro- 
<^  thonotary  of  the  Court  in  which  such  suit  or  action  shall 
<^  have  been  instituted.;  and  all  notices  and  all  services  of 


(1)  SeOUT  art  of  the  Cnitom  of  Puria  .-—Arret  of  6th.  Mat  1634  :— Jolj,  Oidon- 
B«noe  d«  Blois,  ftit,  176  r^-Daelualioa  of  26th.  J*niiai7, 1609  s—Kotqd»  vol.  1, 
p.  360.  AIM,  to  the  OMM  of,  ValUèroi  ys.  BobitaiUe,  No.  1019  of  1821,  deoidod  k 
tho  dUtriot  of  Quoboo. 
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^*  papers  or  documents  in  such  suit  or  action  which  should 
^  otherwise  be  given  or  made  by  one  attorney  ad  litem^  Xo 
^^  or  upon  another,  shall  be  considered  as  having  been  le- 
^^  gaily  given  or  made  at  such  prothonotaiy's,  office."  And 
by  the  101st.  sec,  it  is  further  [Hovided  that  each  attor- 
ney practising  in  the  Circuit  Court  in  any  circuit,  shall 
file  in  the  office  of  the  clerk  thereof,  his  election  of  domi- 
cil,  and  in  default  of  doing  so,  any  notice  or  pleading 
shall  be  well  served  upon  him  if  left  for  him  at  the  office 
of  the  clerk  for  such  circuit.  The  attorney  for  the  oppo- 
sants has  complied  with  this  provision,  why  should  an 
attorney  be  compelled  to  repeat  this  act  every  time  he 
makes  an  opposition  ? 

The  sole  object  should  be  to  discover  the  opposant's  legal 
domicil.  If  the  opposant  appears  in  person,  but  fails  to 
elect  his  domicil,  the  statute  appoints  one  for  him  ;  so  that 
the  whole  of  the  former  provisions  respecting  elections  of 
domicils  have  been  abrogated.  Besides  this  question  can- 
not be  raised  by  way  of  motion  ;  being  an  objection  to  the 
form,  the  correct  mode  of  testing  its  validity  would  have 
been  by  an  exception  à  la  forme. 

SmcBVTAv. — In  urging  this  objection  by  motion  instead 
of  by  exception  à  la  forme,  I  have  followed  the  practice 
adopted  and  acted  upon  in  every  district  in  Lower-Canada, 
and  this  course  I  take  to  be  analagous  to  other  points  of 
practice  observed  in  this  Court,  as  for  instance,  the  practice 
is  to  move  for  the  dismissal  of  an  action  for  want  of  particu- 
lars, and  not  to  urge  such  defect  by  exception  à  ta  forme. 
Well,  in  this  instance,  the  ground  of  objection  is  precisely  the 
samie, — a  want  of  particulars  ;  the  party  opposant  does  not 
allege  his  domicil,  he  does  not  give  the  plaintiff  all  the 
particulars  he  is  entitled  to  by  law,  and  therefore  the  Courts 
have  always  held  that  this  is  the  proper  and  only  correct 
mode  of  urging  this  objection  to  oppositions.  In  proof  of 
this  point  I  would  refer  the  Court  to  the  case  of  Lizotte  vs. 
Caron,  No.  151,  of  1818,  District  of  Quebec  : — .Boudreau  el 
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al  Ts.  Poatré,  6  Lawcr«C.  Reports,  p*  lii^^ttotAn  vs.  Dsly, 
6  Lower-C.  ReportSi  p.  431  : — Soholefield  vs.  Rodden,  Â. 
p.  479  : — Leverson  va.  Cnnaighan,  Ib.  p.  48S  :-^ Abbot  vs. 
Montreal  and  Bytowa  R.  R.  C»,  /&  p.  4S8  >^Fo«rnier  vs. 
Rttssell,  7  Lowers.  Reports,  p<  IM. 

BoWEN,  Chief-Justice. — ^The  question  submitted  arises  in 
two  case,  the  one  under  considcratioo,  and  the  case  of  Dor- 
Sey  vs.  Moffatt  No.  347.  t  am  of  opinion  that  by  our  statute 
law,  no  election  of  domicil  is  necessary  in  an  oppositi<xi 
filed  through  the  ministry  of  an  attorney  of  this  Court  ;  and 
that  even  if  such  an  omission  in  an  opposition  Were  fatal, 
the  proper  mode  of  urging  the  objection  would  be  by  €9> 
ception  à  laforme^  and  not  by  motion.  I  therefore  dismiss 
die  motions  in  both  i 


Sbcrktah  and  DtrNBAB,  for  plaintiC 
Pora,  Thos»  for  opposants. 


««ÉMHÉigtoM 
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^^^^E^A^x^^^^'  \  I5ISTRICT  DE  MONTRÉAL. 

Présents: — Sir  L.   H.   LaFontaine,  Bart.,   Juge-en-Chef, 
Atlwin,  Duyal,  et  Caroit,  Juges. 

Platt,.*  •  •••«••••• • •  •  •  •  Appelant. 

et 
CHASPXirmR,.  •  •  • • ••••••••  Intimé. 


Dane  l'espèoe  d'un  legs  fkit  par  on  tai- 
tatenr  d'un  imxnaaUe  à  la  femma,  an 
Jooiannoa,  la  rla  dorant,  ai  à  son  décès 
A  un  fils  dntastatowTi  Qaorga,  anjoni»- 
sanea  sa  Tia  dorant  ;  at  à  la  mort  da  oa- 
tolHBS,  on  an  oas  da  son  prédéaès,  at  do 
prédéoèa  da  la  fanuna  do  tastatanr,  an  flls 
■tné  né  on  à  naîtra  dn  dit  Gaorga,  at 
ans  héritiars  Sans  on  à  naîtra  légitima- 
ttant  da  oa  fils  atné  ;  et  à  d^aut  de  tdU 
deBcendaneCi  an  saoond,  troisièma,  qua- 
trième et  a  toot  antre  fils  et  tons  antres 
iÛi  du  dit  Qeorge,  l'un  après  l'antre  sni- 
▼ant  la  pilorité  d'Age,  et  anz  enfants  res- 
pectifs de  tels  fils  ;  l'atné  et  ses  enfants 
«tant  tonjenrs  préférés  A  nn  frère  pins 
ienne,  et  A  défont  d'enfants  mAles  sem- 
blable disposition  en  fayenr  des  fiUes  :— 

Jngé:--Qne  le  fils  aîné  de  Oeorse 
ayant  snrréen  œ  dernier  et  la  femme  an 
testateur,  a  reeneilli  le  legs  en  tonte  pro- 
priété sans  charge  de  fidéioomnds,  soit  en- 
Ters  ses  enfiuits,  soit  envers  ses  frères  et 

us,  qui  n'étalent  appelés  A  recueillir 


Se  oonAtlonnellement,  au  cas  où  lui,  fils 
lé,  n'aurait  pas  leoneillL 


On  a  bequest  by  a  testator  of  real  es- 
tate to  his  wife,  dnring  her  natural  life, 
and  after  her  decease  to  the  testator'f 
son.  George,  during  his  natural  life^ 
and  after  ms  decease,  or  if  he  and  the 
wife  of  the  testator  should  both  hare 
died  before  the  testotor,  then  to  the  el- 
dest son  of  the  body  of  the  said  George, 
lawfrdlT  begotten,  and  the  heizs  of  £• 
body  of  such  eldest  son  ;  and  in  dtfaiuU 
qfntich  ifstitf,  to  the  seoond,  third,  fourth 
and  all  and  every  other  son  and  sons  of 
the  sidd  Qeorge,  one  alter  another,  by 
priority  of  birth,  and  to  the  children  of 
such  sons  I  the  elaer  of  sneh  sons  and  hit 
hein  always  preferred  to  a  younger  son, 
and  in  default  of  snch  male  issue,  a  si- 
milar bequest  to  the  daughters  :— 

Held:- That  the  eldest  sonofOeorm 
having  survived  him  and  the  testatoPs 
wife^  has  taken  the  said  bequest  in  ftiU 
proper^  without  being  charged  with 
any  /deieoinmis,  or  tmst.  In  fkvor  either 
of  bJs  children,  or  of  Us  brothers  and 
sisters,  who  oould  have  dahned  the 
said  bequest  only  in  defikult  of  the  said 
eldest  son  or  his  heirs. 


Jugement  rendu  le  S  septembre  1858. 


Sir  L.  H.  LaFontains,  Bart.,  Juge-en-chef.-^Le  24  no- 
vembre 1856,  vente  par  le  demandeur  au  défendeur  d'un 
terrain  situé  rue  Sherbrooke,  cité  de  Montréal;  Prix, 
£500,  payable  à  demande  ;  Paction  a  poui  objet  d'en  re- 
couvrer le  montant 

Dans  Pacte  de  vente,  il  est  dit  que  le  terrain  appartient 
au  vendeur,  "  pour  lui  avoir  été  légué  par  feu  John  Platt, 
<'  son  grand  père,  en  vertu  du  testament  solennel  de  ce  der- 
<^  nier,  en  date  du  SO  décembre  1807,  et  prouvé  en  Cour, 
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^^  le  SI  Janvier  1811  ;  "  pni»  il  est  ajouté  :  ^*  les  ditea  par- 
'^  ties  déclarent  expressément  par  ces  présentes  qne  Pinten- 
^^  tion  du  vendeur  est  de  vendre  au  dit  acquéreur  la  pro- 
^^  priété  elle-même  du  dit  terrain,  franche  et  quitte  de  toutes 
^'  hypothèques  et  substitutions  quelconques,  et  que,  dans  le 
^^  cas  qu*auoune  telle  substitution  jse.  déclarerait  du  dit  teiv 
^  rain,  le  dit  acquéreur  sera  libéré  du  paiement  du  prix  de 
^<  vente  et  cet  acte  demeurera  nul  et  de  nul  effet,  comme 
<^  s'il  n*eût  jamais  été  signé.'' 

Par  ses  défenses  à  Taction,  Charpentier  a  prétendu  qu'aux 
termes  du  testament  en  question,  l'appelant  était  grevé  de 
substitution.  Cette  prétention  a  été  accueillie  par  le  juge 
de  première  instance  ;  il  a  débouté  l'appelant  de  son  action 
et  déclaré  nul  Pacte  de  vente.  Voici  les  principales  clauses 
du  testament  i 

8.  ^^  I  do  give^  devise  and  bequeath  all  my  said  estate 
^  and  farm  at  the  said  Côte  à  Barron,  at  the  head  of  the  St, 
^'  Lawrence  Suburb  of  the  City  of  Montreal  aforesaid,  (on 
<<  part  of  which  there  is  a  constitut  payable  to  the  nuns  of 
^*  the  Hôtel-Dieu,  of  twelve  pounds,  ten  shillings,  to  be 
^^  paid  by  the  holder  of  the  Estate)^  with  all  the  houses,  out* 
^^  houses  and  buildings  whatsoever  thereon  erected,  to- 
^'  gether  with  the  improvements  thereon,  and  all  the  appur* 
^  tenances  thereunto  belonging,  unto  my  said  wife  Ann 
^  Wragg,  from  and  immediately  after  my  decease,  for  and 
^  during  her  natural  life,  without  impeachment  of  waste  ; 
*^  and  from  and  immediately  after  her  decease,  or  if  she 
^'  shall  die  before  me,  then  I  give  and  devise  the  same  to 
^<  my  said  son  George  Piatt,  without  impeachment  of  waste^ 
^^  for  and  during  his  natural  life  ;  and  immediately  from 
^^  and  after  the  decease  of  the  said  George  Piatt,  or  if  he 
^^  and  my  said  wife  shall  both  die  before  me,-  to  the  eldest 
"  son  of  the  body  of  the  said  Geôige  Piatt  lawfolly  begotten 
"  or  to  be  begotten,  and  the  heihi  of  the  bocty  of  such  eldest 
*^  son  lawfully  issuing  ;  and  in  default  of  such  ii$ue,  to  tibe 
^'  second,  thitd,  fourth  and  all  and  every  other  son  and  sons 
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^<  of  the  body  of  the  said  George  Piatt  severally,  and  sncées- 
<^  sively  and  in  lemainder,  one  after  another,  in  order  and 
^^  course  as  they  respectively  shall  be  in  priority  of  birth, 
^^  and  the  several  and  respective  heirs  of  the  body  and  bo- 
^^  dies  of  all  and  every  such  son  and  sons  lawfully  issuing  ; 
<<  every  elder  of  such  sons,  and  the  heirs  of  his  body  issuing 
"  being  always  preferred  and  to  take  before  a  younger  of 
^^  them,  and  the  heirs  of  his  body  issuing,  and  in  default 
^'  of  such  male  issue,  to  the  first,  second,  third,  fourth  and 
^' all  and  every  other  daughter  and  daughters  of  the  said 
"  George  Piatt,  lawfully  begotten  or  to  be  begotten,  seve- 
^^  rally,  successively,  and  in  remainder,  one  after  another, 
^^  in  order  and  course  as  they  respectively  shall  be  in  prio- 
"  rity  of  birth,  and  to  the  several  and  respective  heirs  of  the 
^*  body  and  bodies  of  all  and  every  such  daughter  and 
*^  daughters  lawfully  issuing,  every  elder  of  such  daughters, 
^  and  the  heirs  of  her  body  issuing,  being  always  prefer- 
^^  red  and  to  take  before  a  younger  of  them  and  the  heirs  of 
^^  her  body  issuing;  and  in  default  of  such  issue  male  and 
'^  female,  I  do  then  hereby  give  and  devise  the  said  pre- 
^  mises,  to  Elizabeth  Mittleberger,  wife,  of  the  said  George 
'<  Piatt,  for  and  during  the  term  of  her  natural  life  only, 
"  with  remainder  to  my  own  right  heirs  for  ever." 

10th. — *^  I  do  give  my  two  houses  in  St.  Paul  Street  unto 
^^  my  said  wife  Ann  Wragg  for  and  during  her  natural  life, 
^^  and  from  and  immediately  after  her  decease,  or  if  «he 
^'  shall  die  before  me,  then  I  give  and  devise  the  said  pre- 
^<  mises  to  my  said  son  George  Piatt,  for  and  during  the 
^^  term  of  his  natural  life  ;  and  immediately  after  his  de- 
^<  cease  I  do  give  and  devise  the  same  unto  all  the  younger 
**  children  of  my  said  son  George,  in  lawful  mariage  bom 
**  or  to  be  bom  ;  that  is  to  say  ;  to  all  the  said  children  of 
"  the  said  George  Piatt,  eoccept  the  eldest  son  or  eldest 
"  daughter  of  the  said  George  Platty  as  the  same  may  he  whfi 
<<  shall  have  and  take  my  estate  and  farm  at  the  Côte  à  Barron^ 
"  and  my  estate  of  1000  Acres  of  land  in  the  Province  of 
«  Upper  Canada  herein  before  devised  ;  equally  to  be  divided 
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'<  between  them,  the  said  yonnger  children  of  the  said 
*^  George  Piatt,  and  each  of  their  heirs  and  assigns  respec- 
*'  tiyely  for  ever,  share  and  share  alike  ;  and  in  default  of 
^<  such  children  to  my  lawful  heirs  for  ever." 

La  9me  clause  à  laquelle  réfère  la  10e,  est  dans  les 
mêmes  termes  que  la  8me  avec  cette  difTérence,  que  la  pro- 
priété léguée  est  une  propriété  dans  le  Haut-Canada  dont  il 
n'est  pas  présentement  question. 

Le  terrain  vendu  à  Pintimé  fait  partie  de  celui  qui  est 
légué  par  la  8e  clause  du  testament. 

Selon  Tadmission  des  parties,  le  testateur  est  mort  peu 
de  temps  après  avoir  fait  son  testament  ;  Greorge  Platt,  son 
fils  est  mort  avant  Ann  Wragg,  la  femme  du  testateur  ;  la 
dite  Ann  Wragg  a  recueilli  son  le^s,  et  à  sa  mort,  en  1841, 
il  y  avait  de  vivant,  à  part  Pappelant,  fils  aîné  du  dit  George 
Platt,  plusieurs  autres  enfants  du  dit  George  Platt,  qui  tous 
ensemble  et  collectivement  ont  recueilli  le  legs  à  eux  fait 
par  la  10e  clause  du  testament  ;  Pappelant  a  recueilli  les 
legs  à  lui  faits  par  les  8e  et  9e  clauses  ;  à  la  date  du  testa- 
ment les  propriétés  mentionnées  en  la  10e  clause  valaient 
cinq  fois  autant  que  les  propriétés  mentionnées  aux  8e  et 
9e  clauses  ;  rappelant  a  eu  deux  enfants  dont  Pun  est  en- 
core vivant,  et  Pautre  est  mort  ayant  laissé  un  enfant  encore 
vivant  ;  Pappelant  a  également  des  frères  et  sœurs  qui  sont 
encore  vivants,  lesquels  frères  et  sœurs  sont  les  enfants  du 
dit  George  Platt  ;  à  la  date  du  testament,  te  dit  George  Platt 
n'avait  pas  d'enfants. 

A  la  mort  de  la  dite  Ann  Wragg,  qui  a  survécu  au  testa- 
teur, la  terre  de  la  côte  à  Barron  devait  être  rendue  à 
George  Platt,  si  celui-ci  lui  survivait,  et  à  la  mort  du  dit 
Gteorge  Platt,  sa  propriété  devait  être  restituée  à  son  fils 
aîné  et  à  ses  hoirs.  Si  la  dite  Ann  Wragg  fût  décédée  avant 
le  dit  George  Platt,  celui-ci  devait  recueillir  à  la  mort  de 
son  père,  et  son  fils  atné  ou  ses  hoirs,  immédiatement  après 
lui.    La  dite  Ann  Wragg  et  le  dit  George  Platt  venant  tous 
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deux  à  mourir  avant  le  testateur,  le  fils  aîné  du  dit  George 
Platt,  c'est-à-dire  l'appelant,  recueillait  immédiatement 
après  le  décès  du  testateur.  Ann  Wràgg  et  George  Platt 
ne  devait  jouir  Pun  après  Pautre,  que  durant  leur  vie  natu^ 
relie.  La  propriété  en  question  devait  passer  d'abord  à 
George  Platt,  dès  et  immédiatement  après  le  décès  de  la  dite 
Ann  Wragg  (^^  from  and  immediately  after  her  decease  ") 
et  ensuite  au  fils  aîné  de  George,  aussi  dès  et  immédiatement 
après  son  décès  (^^  immediately  from  and  after  the  decease 
of  the  said  Greorge  Platt").  Les  mots  ci-dessus  souslignés 
sont  les  propres  termes  du  testament,  c'est-à-dire,  la  traduc- 
tion de  ces  termes.  Je  vois  que  le  testateur,  ou  celui  qui 
peut  avoir  rédigé  son  testament  pour  lui,  savait  quels 
termes  il  fallait  employer  pour  exprimer  un  fidéicommis. 
Les  mots  "  durant  sa  vie  naturelle  "  et  "  dès  immédiate- 
ment après  son  décès,*'  indiquant  clairement  que  Pintention 
du  testateur  était  de  charger  Ann  Wragg  et  George  Platt 
de  rendre  tour-à-tour  la  chose  qu'ils  auraient  recueillie.  Or 
c'est  justement  quand  une  telle  charge  est  imposée,  qu'il  y 
a  fidéicommis,  qui  est  défini  par  Thévonot  d'Essaule,  p.  5, 
no.  7,  "  une  disposition  de  l'homme,  par  laquelle,  en  gra- 
^^  tifiant  quelqu'un  expressément  ou  tacitement,  on  le 
**  charge  de  rendre  la  chose  à  lui  donnée,  ou  une  autre 
^^  chose,  à  un  tiers  que  l'on  gratifie  en  second  ordre." 

C'est  l'appelant  qui  a  recueilli  à  la  mort  de  son  père, 
George  Platt  ;  ceci  est  admis.  La  substitution  en  vertu  de 
laquelle  il  a  ainsi  recueilli  s'est-elle  éteinte  et  terminée  en 
sa  personne,  ou  devait-elle  parcourir  d'autres  degrés,  lui 
l'appelant  ayant  une  fois  recueilli?  En  d'autres  mots,  l'ap- 
pelant a-t-il  été  chargé  par  le  testateur  de  rendre  la  chose 
donnée  ?  Et  s'il  l'a  été,  à  qui  devait-il  la  rendre  ?  (1)  Une 


(1)  Antoritéa  eiUM  par  V  Appelant 

Les  fldéiQommii  woX  de  ligueur. 

lUoard,  not:  393.  256,  516,  610.  Substitntiont  :— Merlin,  Repert,  rbo  SobeOta- 
tion  direete,  sect.  1,  par.  2:— jnMdm,  Fidelcoa.  aeefc.  9,  aeet  10,  p.  4,  art  1  :« 
D'Ameflflean,  Qaeit.  sur  lei  Snbetit,  Qaert.  20,  p.  238:— Pothier,  SnbeUtaUonii 
pp.  804,  509,  et  aeet  2,  art.  3,  par.  3. 

Sur  lee  ooojeotnrea. 

2  Forgole,  Teatamente,  p.  t29,  no.  209 .'— Bioard,  Diapositloni  Condltionnellit, 
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première  règle  en  cette  matière,  c'est  que,  si  les  substita- 
tioQS  ne  sont  pas  odieuses,  elles  sont  au  moins  de  rigueur, 
et  que,  selon  le  sentiment  de  presque  tous  les  auteurs,  lors- 
qu'il y  a  des  doutes  sur  ce  qu^a  pu  être  Pintention  du  testa- 
teur, l'on  doit  se  garder  d'xme  interprétation  par  voie  de 
suppositions  ou  de  conjectures,  qui  tendraient  à  étendre  la 
substitution. 

Voyons  comment  s'est  exprimé  le  testateur  dans  le  legs 
dont-il  gratifie  le  fils  aine  de  George  Platt  :  ^^  to  the  eldest 
*^  son  of  the  body  of  the  said  George  Platt,  lawfully  begotten 
**  or  to  be  begotten,  and  the  heirs  of  the  body  of  such  eldest 
^^  son  lawfully  issuing."  Remarquons,  en  passant,  que  ces 
mots  "  lawfully  begotten  "  ou  "  of  the  body,"  n'ajoutent 
rien.  C'est  une  addition  superflue  ;  Pothier,  Substitutions, 
sect  S.  L'on  voit  que  dans  la  clause  qui  vient  d'être  citée, 
il  n'y  a  aucun  terme  qui  impose  à  l'appelant  pu  à  ses  hoirs 
la  charge  de  rendre  à  un  tiers  la  chose  donnée  après  qu'ils 
l'auront  recueillie.  Ils  ne  sont  pas  grevés  par  cette  clause, 
on  n'y  trouve  pas  les  mots  "  durant  la  vie  naturelle  "  ou 
^*  dès  immédiatement  après  le  décès  "  de  l'appelant  ou  de 
ses  hoirs,  mots  que  le  testateur  avait  néanmoins  employés 
immédiatement  auparavant,  afin  de  charger  les  deux  pre- 
miers institués  de  rendre  la  chose,  après  qu'ils  l'auraient 


ao.  177  :— MoiUn,  Bepert  tbo.  SabitltallOQi  Yldéloom.  bm.  9  ^~ThéTMlot  d'X»- 
iMilOi  eh.  12  :— Fnigola,  Oommentair»  sur  Im  SaUtitatioDf,  p.  108,  p.  91. 

Pas  de  traiumiaioB  dans  les  lldéleommif. 

D'4|pie«eaii,  Qaeit  26e  rar  lei  Sabetitationt  :— HeniTS,  tome  1,  Ur.  5,  qneet 
2S.  tome  3,  laito  da  livre  6,  Qoeit  71  :— Ricard,  Bfo.  638  .*— 2  Bonssean  de  Laeombe, 
9nViUtnti<me,  diat  3  :— Beipeinea  tome  2.  p.  184:~Merlln,  Bepert.  Tbo.  SnbiUka- 
tioDB  ftdéioom.  seot  15,  I  2  :~Theyenot  d'ilnaiile  éh.  28. 

De  Teflbt  de  la  elanae  àlui  ûtà9ea  hoirê. 

Beuijôn,  tome  2,  tit  6.  p  57  :->2  Boofieaa  de  Laoombe,  p.  234.  SnVstit  20  :— 
Bottifiiée,  tome  5,  Urre  2,  Ut  3,  ob.  2  :«Beigier  sur  Rioaxd,  no.  268  :— PoCliier, 
Sobfttitationa,  p.  498  .-—Rolland  de  ViUargnei,  p.  232  et  saiv.  :— Merlin,  Report  vbo. 
Sabstit  Vidéioom.  sect  8,  par.  3,  p.  559  :— Despeiues,  Teitamenti  pût  1,  tik 
1,  Mot  IV,  no.  24:— iUdem,  SulwUtationi,  art  1.  lit  2,  part  1 .— D'Agaeneaa, 
Qnest  20,  mu  loi  Snbstitatlona,  p.  240  :— Heniya.  1 3,  raito  d«  Vhm  5,  qneit  97  :— 
Coohin,  1 4,  p.  136  :— Montyalon,  Snooeirionf,  t  2,  p.  153  et  soIt. 

CinuUHo  nunquam  ditpaniL 

lyAcaeiMaa,  i9e  Qneet  mr  lee  SqbetitntiQna  :— Heniyi,  t  3,  fuite  da  lirreS, 
nort.  86,  qneat  97  :— Rioard,  Sabstitationi,  part.  1ère,  no.  4S3.  et  buIt.  no.  383  :— 
Mpeiases,  t  2,  seot  6.  art.  21.  22  et  23  :— Lonet  et  Brodeau,  oh.  46 1— RoiUBoan 
de  £aoombe,  vbo.  Snbedtntion,  dist  1ère  .'—Pothier,  Sabstltations.  pp.  504,  503  :— 
Sutgole,  Teetamenti,  pp.  207-8-9,  129,  2qa  213.^D'A«ne«ea«;  Qneet  26o,  p. 
237  î— 2  Belime,  PhUo«>phie  du  Droit,  p.  377. 
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ea  recueillie.  Puisque  le  testateur  savait  de  quels  termes 
86  servir  pour  établir  un  fidéicommis,  qu'il  a  lui-même 
choisi  certains  termes  pour  en  créer,  un  d'abord,  qu'il  a  ré- 
pété les  mêmes  termes  pour  en  exprimer  un  second,  celui 
dont  il  grevait  son  fils  au  profit  de  l'appelant,  ne  s'étant  pas 
servi  des  mêmes  termes,  ni  d'aucun  autre  équivalent,  il 
me  semble  qu'on  doit  en  conclure  de  toute  nécessité  que 
c'est  parcequ'il  n'entendait  pas  que  son  petit  fils,  le  fils 
mné  de  George  Piatt,  fût,  lui  ou  ses  hoirs,  grevé  de  subs- 
titution au  profit  de  ses  frères  et  sœurs,  d'autant  plus  que 
le  testateur  avait  soin  de  gratifier  ceux-ci  en  même  temps 
par  une  autre  disposition  de  son  testament.  Ajoutons  en- 
core que  la  clause  dont  il  s'agit  ne  laisse  pas  à  l'intimé  la 
faible  ressource  de  prétendre  que  la  chose  donnée  étant  une 
Ibis  recueillie  par  l'appelant,  il  y  aura,  quant  à  cette  chose, 
interversion  dans  l'ordre  de  sa  succession.  Ses  filles,  comme 
«es  fils,  sana  distinction  d'âge,  pourront  y  avoir  leur  part. 

Mais,  dit-on,  George  Platt  était  grevé,  non  seulement  au 
profit  de  son  fils  aine  et  des  hoirs  de  celui-ci,  mais  encore 
au  profit,  d'abord,  de  ses  autres  fils  et  de  leurs  hoirs,  en 
suivant  la  priorité  de  la  naissance  de  ces  fils  puisnes,  et 
ensuite,  de  ses  filles  dans  le  même  ordre.  Cela  est  vrai  ; 
mais  ce  dernier  fidéicommis,  pour  avoir  son  effet,  dépen- 
dait d'une  condition,  d'un  événement.  En  effet,  immédia- 
tement après  la  disposition  pure  et  simple  faite  en  faveur 
de  l'appelant  et  de  ses  hoirs,  il  est  dit  ;  "  and  in  default  of 
**  such  issnej  to  the  2nd.,  Srd.,  4th.  and  all  and  every  other 
"  son  or  sons  of  the  body  of  the  said  George  Platt,  &c,  &c, 
^^  and  in  default  of  such  male  issue,  to  the  1st.,  2nd.,  3rd., 
^*  4th.  and  all  and  every  other  daughter  and  daughters  of 
^'  the  said  George  Platt,  &c  &c." 

Les  mots  in  ^att/^  of  such  issue j  se  rapportent  unique- 
ment au  cas  où  le  premier  fils  légitime  du  dit  George  Platt 
n^aurait  pas  survécu  à  son  père,  et  serait  décédé  sans  lais- 
ser d'enfants,  ou  si,  ayant  laissé  des  enfants,  ceux-ci  se- 
raient tous  décédés  avant  le  dit  George  Platt,  de  manière 
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que  ni  l'appelant,  ni  ses  enfants  n'auraient  pu  avoir  et  n^an* 
raient  pas  en  effet  recueilli,  n'étant  pas  vivants  à  la  mort 
du  grevé.  Dans  ce  cas,  mais  dans  ce  cas  seulement,  un 
nouveau  fidéicommis  était  ajouté  au  premier,  d'autres  per- 
personnes  se  trouvaient  appelées  dans  l'ordre  indiqué  au 
testament.  Mais,  dans  le  cas  de  l'appelant,  comme  dans 
le  cas  de  chacune  de  ces  autres  personnes,  le  premier  de 
ces  appelés  à  la  substitution,  qui,  dans  Tordre  établi  par  le 
testateur,  recueillait  la  chose  donnée,  à  la  mort  du  dit 
George,  faisait  cesser  la  vocation  des  autres.  Car  évidem- 
ment c'était  à  la  mort  du  dit  George  Platt  que  la  substitu- 
tion devait  s'ouvrir  pour  ne  plus  revivre.  Tous  les  mots  de 
la  8e  clause,  après  les  mots  in  default  of  such  issue  qui  se 
rapportent  à  l'appelant  et  à  ses  hoirs,  jusqu'aux  mots  in  de- 
fault  of  such  male  issue j  s*appliquent  aux  fils  puisnes  du 
dit  George  Platt,  et  aussi  à  leurs  enfants,  car  ceux-ci  sont 
compris  dans  la  vocation,  et  cehi  sans  distinction  de  sexe 
ou  d'âge,  comme  l'étaient  en  premier  lieu  les  enfants  de 
l'appelant»  Mais  aucun  de  ces  fils  puisnes,  qui  aurait  re- 
cueilli à  défaut  de  son  aSné,  ou  de  ses  autres  frères  qui  Tau- 
raient  précédé  dans  Tordre  des  naissances,  n'était,  ni  lui 
ni  ses  enfants,  chargé  de  rendre  et  restituer.  Du  moment 
qu'il  recueillait,  la  substitution  était  consommée.  Dans  le 
fait,  si  tous  les  enfants  de  George  Platt  étaient  appelés,  ils 
Tétaient  avec  subordination  entr'eux  dans  l'ordre  des  degrés 
établis  par  le  testateur  ;  mais  un  seul  devait  recueillir,  lui 
ou  ses  enfants,  ceux  des  degrés  ultérieurs  n'étant  appelés 
qu'à  défaut  de  ceux  qui  les  précédaient,  lors  de  l'ouverture 
de  la  substitution.  (1) 

La  10e  clause  du  testament,  à  mon  avis,  prête  un  appui 
considérable  à  l'interprétation  que  je  donne  à  la  Se.  Deux 
maisons  dans  la  rue  St.  Paul  sont  l'objet  du  legs  contenu 
dans  cette  10e  clause.  Elles  sont,  comme  la  terre  de  la 
côte  à  Barron,  données  d'abord  à  la  dite  Ann  Wragg,  puis 
au  dit  George  Platt,  pour  en  jouir  chacun  durant  sa  vie  na- 


(1)  PotUor,  BubMuHûMt  p.  600. 


489 

tnrelle*  Tons  deux  soiit  chargés,  et  dans  les  mêmes 
tennes,  d*nn  fidéicommis  semblable  à  celui  de  la  8e  section. 
Il  est  dit  qu'immédiatement  après  le  décès  du  dit  George  Platt 
les  deux  maisons  passeront  ^^  unto  all  the  younger  children 
*^  of  my  said  son  George.  •  •  •  except  the  eldest  son  or  eldest 
^'  daughter  of  the  said  George  Platt,  as  the  same  may  be, 
^^  who  shall  have  and  take  my  estate  and  farm  at  côte  à 
^  Barron,  and  my  estate  of  lOOOacies  of  land  in  the  province 
**  of  Upper  Canada,  hereinbefore  devised,  equally  to  be 
«  divided." 

L'on  a  vu  que,  pav  la  8e  section,  les  filles  de  George 
Piatt  n'étaient  appelées  à  recueillir  la  terre  de  la  côte  à 
Barron  qu'au  défaut  d'enfants  mâles  de  leur  père,  et  en- 
core, comme  dans  le  cas  d'enfants  mâles,,  c'était  l'atnée 
de  ses  filles.  Or,  rien  n'est  plus  clair  que  le  fils-  oAné  ou  la 
pie  (Anée  dont  il  est  question  dans  la  8e  clause,  est  celui 
ou  celle  qui  se  trouverait  l'être  au  décès  du  dit  George 
Platt,  à  moins  qu'un  autre  aine  prédéeédé  n'eût  laissé  des 
enfants  encore  vivants  à  cette  époque»  Dans  le  cas  actuel, 
le  premier  fils,  né  du  mariage  du  dit  George  Platt,  à  sur- 
vécu à  son  père.  C'est  donc  lui  qui  a  «»  et  pris  la  terre  de 
la  côte  à  Barron.  Il  s^st  donc,  (et  par  suite  ses  enfants 
avec  lui,)  trouvé  exclu  du  legs  des  deux  maisons.  Pour- 
quoi en  a-t-il  été  exclu?  C'est  parceque  le  testateur,  en 
l'appelant  à  recueillir  à  l'exclusion  de  ses  frères  et  sœurs, 
la  terre  de  la  côte  à  fiarron  et  les  1000  acres  de  terre  dans 
le  Haut-Canada,  a  considéré  qu'il  lui  faisait  une  part  suf- 
.  fisante  dans  sa  succession.  Rien  n'indique  qu'il  ait  eu 
l'intention  de  soumettre  le  legs  qu'il  lui  faisait  à  plus  de 
charges  ou  de  restrictions  que  le  legs  fait  à  ses  frères  et 
sœurs.  Si  ceux-ci  devaient  recueillir  en  pleine  propriété, 
sans  charge  de  fidéicommis,  quelle  raison  y  a-t-il  de  prêter 
au  testateur  qui  ne  s'est  pas  exprimé  à  cet  égard  autrement 
dans  un  cas  que  dans  l'autre,  l'intention  qu'il  en  fût  autre- 
ment pour  Tatué  de  ses  petits-fils,  un  enfant  que  d'ordinaire 
un  ayeul  préfère  aux  autres  ?  Plus  même,  il  pouvait  se 
faire  que,  par  l'événement,  l'appelant  reçut  une  part  bien 
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moins  considénible  que  celle  de  ses  ficètes  et  aœurs.  Les 
parties  ont  admis  que  les  deux  maisons  de  la  rue  St  Paul 
valaient  lors  du  testament,  cinq  fois  plus  que  les  propriétés 
que  l'appelant  avait  recueillies,  et  qu'à  la  même  époque 
George  Platt  n'avait  pas  encore  d'enfant  George  aurait  pu 
mourir  peu  d'années  après  son  père,  ne  laissant  que  deux 
ou  trois  enfants.  Ce  cas  échéant,  assurément  l'appelant 
n'aurait  pas  été  traité  favorablement  A  l'ouveituie  de  la 
substitution,  il  aurait  reçu  beaucoup  moins  que  aes  puisnes. 

Je  crois  que  les  parties  n'ont  pas  prétendu  que  les 
puisnes,  recueillant  en  vertu  de  la  10e>  clause,  recueillaient 
aussi  à  charge  de  substitution.  Cependant  s'il  était  vrai 
que  les  mots  in  defoMli  of  such  issue  dans  la  8e  clause, 
eussent  l'effet  de  créer,  non  une  substitution  vulgaire  ou 
directe,  mais  bien  une  eubstituticm  fidéicommissaire  an 
profit  des  frères  et  sœurs  de  l'appelant,  il  faudrait  donner  à 
la  dixième  clause  la  même  interfNrétation  et  la  même 
étendue,  car  elle  ecmtient  les  mêmes  mots,  savoir,  ^^  and 
in  default  of  such  children,  to  my  lav^l  heirs  for  ever." 

L'enfant  qui  recueillera  la  terre  de  la  côte  a  Barron,  ne 
doit  rien  avoir  dans  le  legs  des  deux  maisons  de  la  rue  St 
Paul.  Il  en  est  exclu  par  la  10e  clause.  Dans  le  système 
de  l'intimé,  rappelant  et  sa  descendance  sont  chargés  d'un 
fidéicommis  relativement  à  cette  terre,  mais  ses  frères  et 
sœurs  ne  le  sont  pas  quant  aux  deux  maisons  dont  ils  peu- 
vent disposer  à  leur  gré.  L'appelant  meurt  sans  enfants 
après  avoir  recueilli  la  terre.  Cette  terre  doit  passer  à  l'un . 
de  ses  frères  ou  sœurs,  où  à  ses  enfants.  Mais  ce  frère  ou 
cette  sœur  a  déjà  eu  sa  part  dans  les  deux  maisons  à  la 
mort  de  son  père  ;  ils  en  ont  même  disposé.  Cependant 
venant  à  recueillir  la  terre  en  vertu  du  prétendu  fidéicom- 
mis, ils  ne  doivent  rien  avoir  dans  les  deux  maisons.  A 
qui,  alors,  appartiendra  leur  part  dans  ces  deux  maisons? 
U  n'en  est  rien  dit  dans  le  testament  Ce  sera  sans  doute  à 
leurs  co-légataires  de  ces  maisons.  ]\[ais  supposons  main- 
tenant que,  dans  ce  cas,  ce  ne  soit  paB  un  frère  puisne  de 
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l'appelant  qui  recueille  la  terre,  ce  frère  étant  mort  avant 
lui,  même  avant  leur  père,  mais  que  ce  soit  Tun  de  trois 
enfants  de  ce  frère  puisne  ainsi  piédécédé.  Ces  trois  en- 
fants, ayant  survécu  à  leur  grand  père,  George  Platt,  au- 
ront eu  chacun  un  tiers  de  Id^part  qui  était  destinée  à  leur 
père  dans  les  deux  maisons  ;  deux  de  ces  enfrmts  ne  veu- 
lent pas  profiter  du  fidéiecmimis  qui  frappe  la  terre  de  la 
côte  à  Barron  ;  le  troisième  seul  prend  la  terre.  Il  la  prend 
parcequ'il  remplace  son  père  ;  si  celui-ci  eât  survécu  et  eût 
lui-môme  pris  cette  terre,  il  lui  eût  fallu  perdre  toute  sa 
part  dans  les  deux  maisons.  Mais  celui  de  ces  trois  enfants 
qui  n'aura  eu  qu'un  tiers  de  cette  part.  Venant  ensuite  à  re- 
cueillir la  terre  de  la  côte  à  Barron,  ne  sera-t-il  pas  exposé 
à  perdre  de  tiers,  et  ses  deux  frères  auront-Us  droit  de  gar- 
der les  deux  autres  tiers  que  leur  pète  n'aurait  pas  eu  le 
droit  de  retenir  ? 

Supposons  encore  un  autre  cas  bien  posNble,  celui  de  la 
défaillance  de  tous  les  enfants  du  dit  George  Platt,  moins 
un  ;  ou  cette  défaillance  a  eu  lieu  dès  avant  la  mort  du  dit 
George  Platt,  on  elle  n'a  eu  lien  qu'après  sa  mort.  Dans 
l'un  et  l'autre  événement,  ce  seul  enfant  survivant  du  dit 
George  Platt  recueille  la  terre  de  la  côte  à  Barron  ;  il  ne 
doit  alors  rien  avoir  dans  les  deux  maisons  d'après  la  10e 
clause.  A  qui  sera  dévolue  la  propriété  de  ces  deu^  maisons  ? 
Aux  parents  collatéraux  du  testateur  ?  II  n'est  pas  à  sup* 
poser,  il  n'est  pas  même  raisonnable  de  dire  que  le  testa- 
teur ait  eu  l'intention  que  ces  deux  maisons  passassent  à 
des  collatéraux,  lorsqu'il  y  aurait  encore  des  descendants 
de  lui  le  testateur.  Cependant  c'est  là  où  nous  conduirait 
le  système  de  l'intimé,  si  le  dit  George  Platt,  à  son  décès, 
n'eût  laissé  pour  descendants  qu'un  seul  enfant. 

Je  pourrais  encore  présenter  d'autres  hypothèses  au 
moyen  desquelles  il  serait  facile  de  faire  voir  qu'en  admet- 
tant le  système  de  l'intimé,  la  10e  clause  en  rétroagissant 
sur  la  8e,  comme  elle  doit  nécessairement  le  faire  dans  ce 
système,  plus  ou  moins  selon  les  circonstances,  introduirait 


492 

la  confusion  dans  les  arrangements  de  famille  que  le  testa- 
teur à  prescrits,  et  opérerait  contrairement  à  ses  intentions 
et  à  des  volontés  évidentes.  En  donnant  la  terre  à  Pan  de 
6es  petits  enfants,  et  les  deux  maisons  aux  antres,  c'est  un 
partage  que  le  testateur  a  hil  d'avance  entre  eux  pour  le 
cas  de  l'ouverture  de  la  substitution,  ouverture  qui  dépen- 
dait de  la  mort  de  son  fils,  si  celui-ci  venait  à  recueillir. 
Les  enfants  de  ce  dernier  étaient,  entre  eux,  appelés  par 
substitution  directe  ou  vulgaire  à  recueillir  la  terre.  Chacun 
d'eux  devait  recueillir  en  propriété  la  portion  des  biens  qui 
devait  lui  revenir,  à  la  mort  de  George  Platt,  quelque  fût 
cette  portion,  la  substitution  étant  alors  consommée. 

II  ne  mé  reste  plus  qu'une  question  à  examiner.  Le  tes- 
tateur a  dit  :  "  au  fils  aîné  du  dit  George  Platt  et  à  ses  A«r«" 
et  non  pas  ses  enfants.  Le  mot  hoirs^  dans  ce  cas,  consti- 
tue-t-il  un  fidéicommis  ?  Quelques  auteurs  soutiennent  l'af- 
firmative. Je  ne  puis  me  ranger  de  leur  avis.  Je  crois 
mieux  fondée  et  plus  raisonnable  l'opinion  des  auteurs  qui, 
comme  Pothier  (1),  disent  que,  ^^  lorsqu'on  donne  et  lègue 
'^  quelque  chose  à  quelqu'un,  «rd  ses  hoirs^  ces  termes,  et  à 
'^  ses  hoirSj  n'expriment  aucune  substitution,  ils  sont  de 
^^  pur  style  et  n'ont  aucun  efiet.  Ils  ne  signifient  autre 
^*  chose,  sinon  qu'on  donne  un  droit  perpétuel  de  propriété 
*'  que  le  donataire  ou  légataire  transmettra  dans  sa  succes- 
"  si  on."  Remarquez  que  par  ces  termes  généraux,  et  à  ses 
hoirs,  l'ordre  des  successions  n'est  pas  interverti.  Bourjon, 
t.  2,  éd.  de  1770,  p.  165,  tit.  ô,  des  Subrogations,  sec.  7, 
dit  r  **•  la  donation  qui  est  faite  tant  au  donataire  qu'd  ses 
"  hoirs  ou  héritiers^  n'emporte  pas  substitution  en  faveur 
"  des  héritiers  qui  n'ont  droit  à  la  chose  qu'autant  qu'ils  la 
"  trouvent  dans  la  succession  du  donataire  ;  cette  mention, 
"  dans  la  donation,  des  héritiers,  n'est  qu'une  expression 
"  de  droit  commun,  qui  ne  peut  changer  la  nature  de  la 
"  donation,  qui  a  fait  passer  la  propriété  de  la  chose  donnée 
"  dans  la  personne  du  donataire,  qui  a  été  l'objet  de  la  li- 


(1)  SubriUuiion»,  p.  498. 
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^*  béralité  dont  les  enfants  ne  penvesit  profiter  que  du  chef 
**  du  piemier." 

La  Cour.  • .  •  1.  Considérant  que,  lorsqu^au  décès  de  son 
père,  George  Platty  dont  il  était  alors  le  fils  aîné,  l'appelant 
a  recueilli,  en  vertu  du  testament  de  son  ayeul  paternel, 
Pimmeuble  situé  à  la  côte  à  Barron,  et  dont  le  terrain  par  lui 
vendu  à  Pintimé  faisait  partie,  il  a  ainsi  recueilli  le  dit  im- 
meuble en  pleine  propriété  et  non  à  charge  de  substitution; 
2.  Considérant,  par  conséquent,  que  dans  le  jugement  dont 
est  appel,  il  y  a  mal  jugé  en  ce  qu'il  déclare  que  l'appelant 
est  grevé  de  substitution,  et  partant  déboute  l'appelant  de 
son  action,  et  déclare  nul  l'acte  de  vente  par  lui  fait  à  Tin- 
timé  :  Infirme  le  dit  jugement  ;  (l)et  cette  Cour  procédante 
rendre  le  jugement  que  la  dite  Cour  Supérieure  aurait  dû 
rendre,  condamne  le  défendeur  intimé  à  payer  à  l'appelant, 
pour  les  causes  énoncées  dans  sa  déclaration,  la  somme  de 
£500  avec  intérêt  et  dépens. 

(L'bon.  M.  le  juge  Aylwin  diseentiente.) 

Barnard,  pour  l'appelant 

Laflamme  et  Laflammc,  pour  l'intimé. 

Chsrrisr,  Doriok  et  Dorion,  conseils  pour  l'intimé. 


(1)  Jagemoiit  nndn  par  la  Ooar  Snpérieiir  à  Montréal  30  ayiil  1858,  préiont  : 
Smith,  Jogo. 

The  C«art*  •  •  «Oonsiderlng  thai  the  laid  deftodant  hath  MIy  eitabliahed  by  legal 
and  snffloient  eridenoe,  that  at  the  time  of  the  sale  bj  the  tald  plaintiflf  to  the  de- 
fendant of  the  lot  et  land  mentioned  in  the  declaration,  the  taid  plaintiff  waf 
not  the  ahiolnte  owner  and  proprietor  thereof,  bat  that  the  said  lot  of  land  at 
fbnning  part  of  a  larger  lot  or  piece  of  groand  mentioned  in  the  laid  declaration, 
was  held  and  pooooed  by  the  said  plaintiff  under  the  proTiaione  of  the  laet  will  and 
tettament  of  the  late  Jolm  Piatt,  the  grand  father  of  the  said  plaintiff  ;  and  consi- 
dering that  bj  the  terms  and  limitations  of  the  said  last  will  and  testament  of  the 
«dd  late  John  Piatt*  •  ••the  said  plaintiff  was  grtoi  de  êubUUuHon  only  of  the  said 
property  'so  held  by  him,  to  and  in  fayor  of  the  seyeral  persons  oalled  by  the  said 
John  Piatt  to  take  by  «nocession  the  said  pleoe  of  land  in  the  order  in  which  the 
said  persons  are  appointed  to  take  nnder  the  limitations  of  the  said  last  will  ;  and 
eonsldering  that  in  law,  the  said  last  will  and  testament  imports  a  tubêiiiuHon  ia 
the  manner  and  form  as  the  same  is  created  by  the  terms  of  the  said  last  will  and 
testament,  and  that  by  reason  thereof  the  said  plaintiff  conld  not  bj  law  alienate 
the  said  piece  of  ground  as  the  abeolnte  owner  and  proprietor  thereof;  and  fVirther 
considering  that  by  the  terms  and  stipnlations  of  the  said  deed  of  sale,  on  which  the 
Mtlon  of  the  said  plaintiff  rests,  the  said  sale  shonld  be  absolntetel^  nnU  and 
▼old,  if  a  substitution  of  the  said  propertv  should  be  declared  to  exist,  tt  uns  aubêii' 
iuiion  M  didaraiti  the  Cout  doth  maintain  the  exception  pleaded  by  the  said 
defendant  to  the  present  action,  and  doth  annul  and  make  void  the  said  deed  of 
■ale  agreably  to  the  terms  and  stipulations  of  the  said  deed,  and  doth  dismiss  this 
MtioQ  with  costs. 
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^^^^E^J^^^^^^'  \  DISTRICT  DE  MONTRÉAL. 

Presents  : — Sir  L.  H.  LAFomrAiine,  Baronnet,  Jnge-en-Chef, 
Aylwiit,  Dxttal  e.t  Caroit,  Juges. 

fiuRRouoHS,  •  •  •  •  •  •  * • •••*••••  Appekmt. 

et 
MotLsov  et  aly •••••• •  •  •  •  •  Intimés. 


J«gé  :— Qme,  du»  l'MpèM.  1ft  faUttta- 
lion  d'un  proonrtnr  pour  rappelmt  mi 
Una  al  plao»  de  oelvi  qui  to  wptéaenUtt 
ftTABt,  a  oaVoffot  d'un  aoquiMoemont  aux 
«rooédéf  da  pramior  pfoonrenr»  Ibult  d'w 
MiaToa,  «i  OS  nonobiiaat  1«  irrégularité! 
q«i  poirralMt  le  Naaoninr  daiif  oat  pro- 


Held  :~1llia(|  onder  tht  dfcwnaUnoM 
of  the  eaie,  tiie  nibttitiitlon  of  an  attor- 
ney  for  the  appellant  in  lien  of  the  pne 
who  preTionsly  represented  him,  if  an 
aoqnleeoenoe  of  all  the  prooeedingi  of  the 
lint  attorney,  there  being  no  dimveu,  and 
thia  netwithitanding  any  inegalaritj  ki 
the  said  prooeedingi. 


Jugement  rendu  le  Sine  septembre  1858. 

Sir  L.  H.  LaFontaxni:,  Brt.  Juge-en-Chef. — Les  conclu- 
sions de  la  demande  avaient  pour  objet  de  faire  rescinder  et 
annuler  deux  actes  notariés  intervenus  entre  les  parties,  et, 
de  plus,  de  faire  condamner  le  défendeur  à  payer  aux  de- 
mandeurs, intimés,  la  somme  de  ££667  0  7,  avec  intérêt 
sur  £2119  14  1,  à  compter  du  85  Oct.  1855,  et  sur  £500, 
à  compter  de  ^assignation. 

La  déclaration  est  datée  du  7  juillet  1866  ;  le  prœdpe  du 
14,  et  le  bref  de  sommation  du  17.  Le  rapport  à  la  Cour 
était  fixé  au  1er  septembre  suivant.  L'assignation  fut 
donnée  au  défendeur  personnellement  le  15  août. 

Le  prœcipe  est  signé  ^*  Abbott  et  Baker,  procureurs  des 
demandeurs,"  et  il  se  trouve  encore  dans  cet  état  au  dos- 
sier. L'original  de  la  déclaration  avait  d'abord  été  signé 
de  la  même  manière,  mais  ensuite  la  signature  <^  Abbott 
et  Baker  "  fat  raturée  et  celle  de  "  J.  C.  Baker  "  substi- 
tuée. Quant  à  la  c<^ie  de  la  déclaration  qui  a  été  signifiée 
au  déiendeur  le  15  août  1856,  il  nous  dit  lui-même  dans 
son  factum  qu'elle  était  seulement  signée  <^  J.  C.  Baker," 
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ea  ajoutant  qae  la  rature  de  la  oigiiattire  ^^  Abbott  et  Baker*^ 
8or  Poriginal  doit  probablement  aToir  été  faite  entre  le  14 
juillet  et  le  1er  septembre,  et  probablement  avant  le  15 
août  J856.  Ain^i  an  jour  dn  rapport,  le  1er  septembre  1856, 
l'original  de  la  déclaration  ne  portait  que  la  signature  ^^  J. 
C.  Baker,"  comme  procureur  des  demandeurs.     . 

Le  défendeur  n'ayant  pas  comparu  défaut  est  régulière* 
ment  enregistré  contre  lui  le  8  septembre  1856.  Les  choses 
en  restent  là  jusqu'au  S  avril  1857,  jour  auquel  sont  produits 
au  greilé  une  comparution  pour  le  défendeur  et  une  confes- 
sion de  jugement  de  sa  part.  Ces  deux  actes  sont  datés 
du  1er  septembre  1866*  C'est  M.  "  J.  J.  C.  Abbott  "  qui 
comparait  pour  le  défendeur,  après  un  reçu  avis  en  la  ma- 
nière ordinaire  signé  de  ^^  J.  C«  Baker,  procureur  des  de- 
mandeurs." 

La  confession  de  jugement  est  signée  par  le  défendeur 
lui-même  et  contresigée  par  le  dit  "  J.  J.  C.  Abbott," 
ccxnme  son  procureur  ad  litem.  Elle  est  acceptée  par  les 
demandeurs,  par  le  ministère  de  leur  procureur,  le  dit  ^^  J, 
C.  Baker,"  et  cette  acceptation  porte,  comme  la  confession 
elle  même,  la  date  du  1er  septembre  1856.  Quoique  la 
date  ém  la  comparution  et  de  la  confession  soit  antérieure 
de  plusieurs  mois  à  leur  production  au  greffe,  cela  est  sans 
importance.  Au  reste,  le  défendeur,  en  apposant  sa  signa- 
ture sur  la  confession  sous  la  date  du  1er  septembre  y  a 
donné  son  approbation^    La  confession  est  en  ces  termes  : 

'^  The  defendant  ecmfesses  judgment  in  favor  of  the  plain- 
'*  tiffs  for  the  sum  of  two  thousand  one  hundred  and  ninety 
*'  nine  pounds,  <ne  shilling  and  sixpence,  current  0umey  of 
*<  the  province  of  Canada,  with  interest  thereon  from  the 
*^  sixteenth  day  of  August  last  past,  and  costs,  as  mentioned 
^^  in  the  plaintiffs'  declaration  in*  this  eause  fyled,  and  also 
<<  confesses  judgment  in  favor  of  the  said  plaintLBb,  in  so 
"  far  as  they  pray  for  the  rescision  of  the  deed  of  sale  and 
«(  the  annulliog  of  the  deed  of  disdiarge,  in  the  terms  of  the 
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^*  said  plaintiffs'  conclusions,  and  these  piesents  kaving 
^  been  read  to  him  he  hath  signed.'' 

<<  Montreal,  Ist  September,  1856." 

«  CHS.  S.  BURROUGHS". 
«  J.  J.  a  Abbott," 

"  Atty.  for  DeflJ^ 

^*  I  accept  the  above  confession  of  judgment." 

^<  Montreal,  Ist  September,  1856." 
«  J.  C.  Bam»," 

'*  for  Plffs:' 

And  Endorsed. 

<«  Filed  the  third  day  of  April,  18ST,  at  10  minutes  to 
4  P.  M." 

«  M.  C.  P." 

Le  même  jour  de  la  production,  3  avril  1857,  la  cause 
est  inscrite  au  rôle  de  droit  par  *^  J.  C.  Baker,  procureur 
des  demandeurs,"  pour  jugement  sur  la  confession  du  dé- 
fendeur, et  l'inscription  porte  un  reçu  avis  signé  de  J.  J.  C. 
Abbott,  comme  procureur  du  défendeur.  Aussitôt  le  gref- 
fier rédige  le  jugement  suivant,  qui  porte  la  date  du  3  avril 
1857,  et  est  signé  de  ^^  J.  C.  Baker,  procureur  des  deman- 
deurs." 

. 

<<  The  Defendant  having  filed  an  appearance  in  the  office 
*^  of  the  prothonotaiy  of  this  Court,  and  having  also  filed  a 
<^  confession  of  judgment,  by  which  said  confession  the  de- 
^<  fendant  confesses  judgment  in  favor  of  the  plaintiffs^  for  the 
*<  sum  of  tvtro  thousand  one  hundred  and  ninety-nine  pounds, 
^<  one  shilling  and  six  pence,  current  money  of  the  provihce 
<<  of  Canada,  with  interest  thereon,  from  the  sixteenth  day 
^*  of  August  last  past,  to  wit,  August,  one  thousand  eight 
<^  hundred  and  fifty-six,  and  costs,  as  mentioned  in  the 
^  plaintiffs^  declaration  in  this  cause  filed,  and  also  for  the 
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''  rescision  of  the  deed  of  sale,  and  the  annuUation  of  the' 
"  deed  of  discharge  in  the  terms  of  the  said  plaintiffs'  con- 
*^  clasions;  the  plaintiffs  having  accepted  the  said  confession 
*^  of  judgment  and  having  inscribed  this  cause  for  judgment 
^^  upon  the  said  confession  in  conformity  to  the  eighty-third 
"  section  of  the  provincial  statute,  twelfth  Victoria,  chapter 
*^  thirty-eight,  the  defendant  is  in  consequence  condemned 
^^  to  pay  to  the  plaintiffs  the  said  sum  of  two  thousand  one 
"  hundred  and  ninety-nine  pounds,  one  shilling  and  six^ 
"  pence,  current  money  aforesaid,  with  interest  thereon 
^^  from  the  sixteenth  day  of  August  last  past^  and  the  said 
**  deed  of  sale,  to  wit,  a  certain  deed  of  sale  from  the  said 
*^  defendant  to  the  said  plaintiff  Alexander  Molson,  made, 
^^  bearing  date  and  executed  the  thirtieth  day  of  October, 
^^  one  thousand  eight  hundred  and  fifty-five,  before  Mtre. 
'^  Easton  and  his  colleague,  notaries  public,  at  Montreal 
^'  aforesaid,  is  rescinded,  annulled  and  set  aside  ;  and  the  - 
"  said  deed  of  discharge,  to  wit,  a  certain  deed  of  dis- 
^<  charge  made,  bearing  date  and  executed  at  Montreal 
**  aforesaid,  the  twenty-fifth  day  of  October,  one  thousand 
*<  eight  hundred  and  fifty-five^  is  also  rescinded,  annulled 
*^  and  set  aside  as  being  made  without  consideration,  and 
^^  the  defendant  is  further  condemned  to  pay  the  costs  of 
"  this  action,  distraction  whereof  is  granted  to  Joel  C, 
**  Baker,  esquire,  the  plaintiffs'  attorney.'' 

"J.  C.  Bakkr," 
Atty.  for  Plffs'' 

Voici  la  disposition  de  Pacte  de  judicature  de  1849, 
ch.  38,  sous  Pautorité  de  laquelle  ces  procédés  ont  eu  lieu  : 
section  83.  "  Toute  partie  qui  voudra  confesser  jugement 
dans  toute  cause,  soit  dans  la  Cour  Supérieure,  soit  dans 
la  Cour  de  Circuit,  excepté  dans  les  causes  non  succep* 
tibles  d'appel  de  cette  dernière  Cour,  produira  sa  œmparu» 
tion  dans  cette  cause,  et  pourra  ensuite  produire  une  confes- 
sion de  jugement  par  écrit  signée  de  lui  (ou  d'un  procureur, 
spécialement  autorisé  à  ce  faire  par  un  acte  authentique 
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qoi  sent  piodmt  «r  même  temps),  et  comiretignée  par  mm 
procureur  ad  lUem^  et  ai  le  àemmdmx  aceepte  la  dite  con- 
fession, il  poorra  de  suite  insoiiie  la  cause  pour  jugement 
-sur  la  confession,  et  le  protonotaiie  ou  greffier  rédigera  le 
jugement  en  conséquence,  lequel,  étoÊU  iignépar  le  demaor 
ieur^  ou  par  sou  procureur  ad  Mem^  sera  considéré  comme 
étant  le  jugement  de  la  Cour,  et  sera  enregistré  et  exécuté 
en  conséquence,  et  dans  les  causes  de  la  Cour  de  Cirooit 
max  susceptibles  d'appel,  il  sera  permis  de^confesser  juge- 
VAent  de  vive  voix  en  pleine  Cour," 

Le  IT  avril  1857,  nous  voyons  au  dossier  la  motion  sui- 
vante :  ^^  Motion  on  the  part  of  the  said  defendant,  Charles 
'^  S.  Burroughs,  that  for  the  causes  expressed  in  the  affidavit 
*^  hereto  annexed,  he  be  permitted  to  appear  by  the  under* 
**  signed,  his  attorneys,  in  the  room  of  John  J  C.  Abbott^  es- 
^^  quirej  in  order  that  he  may  have  an  opportunity  of  urging 
'^  his  pretentions  as  set  forth  in  the  said  affidavit."  (Signed) 
-^  Cross  and  Bancroft,  for  defendant." 

^*  I  consent" 

J.  J.  C.  Abbott, 

AUy.  for  Deft. 

J.  C.  Baker, 

Atty.  for  Plfs. 

Cette  motion  est  de  suite  accordée,  et  il  est  à  remarquer 
que  l'affidavit  dont  il  y  est  fait  mention,  n'y  a  jamais  été 
annexé,  ni  produit  dans  la  cause,  de  l'aveu  même  du  dé- 
fendeur, appelant,  en  son  factum. 

Les  choses  paraissent  en  être  resté  là  jusqu'au  17  mars 
1858,  jour  auquel  les  nouveaux  procureurs  du  défendeur, 
Messrs.  Cross  et  Bancroft,  présentent,  après  en  avoir  fait,  le 
16,  signifier  avis  à  MM.  "  Abbott  et  Baker  "  comme  *^  pro- 
cureurs des  demandeurs,"  la  motion  suivante  : 

"  That  the  paper  v^riting  purporting  to  be  a  confession  of 
<<  judgment  by  the  defendant,  and  filed  in  this  cause  on  the 
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^  third  day  of  April,  18S7,  and  all  proceedings  flubseijaeift 
«  thereto,  and  more  especiaHy  the  paper  writing  filed  dt 
**  record  in  this  cause,  and  purporting  to  be  the  jadgment, 
**  or  draft  of  judgment,  drawn  np  by  thé  prothonotcuy  of  this 
*'  Conrt  upon  the  said  pretended  confession  of  judgment^ 
"  be,  by  this  Honorable  Court,  set  aside  and  declared  to 
•*  be  wholly  irregular,  illegal,  null  and  void,  and  of  no  et» 
**  feet  whatsoever,  and  be  rejected  from  the  record  of  pr<>- 
*<  ceedings  had  in  this  cause,  and  that  the  said  pretended 
^*  judgihent  be,  by  this  Honorable  Court,  held  not  to  be  a 
**  judgment  of  this  Court,  and  the  entry  thereof  in  the  plu- 
"  mitif  of  this  Court  be  ordered  to  be,  and  be,  struck  out 
**  and  erased  from  such  plumitif;  and  that  the  said  protho- 
"  notary  be  by  this  Honorable  Court  ordered  and  enjoined 
^^  not  to  record  the  said  pretended  judgment  in  the  registers 
"  of  this  Court,  or  otherwise  to  execute  the  same." 

Plusieurs  raisons  sont  assignées  à  l'appui  de  cette  motion,; 
et  comme  on  a  semblé  craindre  qu*il  pût  arriver  que  la 
Cour  de  première  instance  ne  reconnût  aucune  validité  à 
cette  motion,  on  a  cru  devoir  suppléer  au  manque  de  force 
intrinsèque  des  raisons  par  leur  nombre.  En  effet  il  n'y  en 
a  pas  moins  de  quinze,  ce  qui  atteste  un  certain  talent 
d'amplification.  Dans  le  fait,  toutes  ces  raisons  peuvent  se 
réduire  à  une  seule,  c'est  celle-ci  :  Le  nom  de  "  Abbott  " 
se  trouvant  sur  le  prœeipe  du  14  juillet  1856,  avec  celui  de 
*^  Baker,"  la  comparution  subséquente  de  M.  Abbott  en 
qualité  de  procureur  du  défendeur  est  radicalement  nulle, 
ainsi  que  tous  les  actes  de  procédure  qu'il  a  pu  faire  ensuite 
en  cette  qualité.  Il  y  a  deux  membres  du  barreau  du  nom 
d' Abbott,  et  il  n'est  pas  établi  que  le  M.  Abbott  du  prœeipe 
aoit  celui  de  la  comparution.  Mais  admettant  pour  un  mo- 
ment que  ce  soit  le  même,  je  ne  vois  pas  comment,  dans 
l'état  de  la  cause,  cette  circonstance  puisse  autoriser  le  dé* 
fendeur  à  venir  à  la  onzième  heure  attaquer  de  nullité  toute 
une  procédure  qui  à  reçu  son  acquiescement  formel.  La 
déclaration  qui  contient  la  demande  signifiée  au  défendeur 
n'est  pas  signée  de  M.  Abbott.    Avant  de  confesser  juge- 
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ment,  le  défendeur  était  obligé  de  comparaître;  puis  sa 
confession  de  jugement  devait  être  contresignée  de  son  pro- 
cureur ad  litem.  Cette  formalité  est  établie  pour  la  protec* 
lion  du  greffier  qui  peut  ne  pas  connaître  la  partie  qui  se 
présente  à  lui  pour  confesser  jugement.  Le  procureur  ad 
Mtem  qu'il  connatt  se  rend  envers  lui,  par  son  contreseing 
sur  la  confession,  garant  de  l'identité  de  cette  partie.  Le 
défendeur,  en  signant  cette  confession  de  jugement,  et  en 
Jla  faisant  contresigner  par  M.  Abbott,  comme  son  procu- 
reur ad  liieMy  reconnaissait  donc  par  là  même  qu'il  l'avait 
chargé  de  comparaître  pour  lui  dans  sa  cause  ;  il  reconnais- 
sait donc  la  validité  de  son  acte  de  comparution  fait  au 
même  instant  que  la  confession  ;  il  approuvait  et  ratifiait 
donc  cet  acte.  La  motion  de  substitution  de  procureur  du 
17  avril  1857,  faite  après  la  production  de  la  confession  de 
jugement,  et  après  le  jugement  enregistré,  comportait  e»- 
core  de  la  part  du  défendeur  une  nouvelle  reconnaissance 
que  M.  Abbott  avait  été  son  procureur  ctd  litem  dûment 
constitué.  Ainsi,  si  l'apposition  du  nom  de  M.  Abbott  sur 
leprcscfpe  présentait  quelqu'irréguJarité,  celle  irrégularité 
faible  et  insignifiante  était  couverte  par  les  actes  du  défen- 
deur lui-même  qui  renonçait  f>ar  là  en  pleine  connaissance 
de  cause  à  s'en  prévaloir. 

Du  reste,  si  le  défendeur  se  croyait  être  dans  une  posi- 
tion à  pouvoir  désavouer  M.  Abbott,  il  avait  dans  ce  cas  à 
adopter  une  autre  procédure  que  celle  qu'il  a  suivie. 

•  Je  suis  donc  d'opinion  que  l'intimé  doit  être  débouté  de 
son  appel,  et  les  jugements  rendus  en  Cour  de  première 
instance  confirmés. 

Le  jugement  est  confirmé,  *^  consideriog  that  there  is  no 
^^  error  in  the  judgment  appealed  from." 

Hemming  et  Lunn,  pour  l'appelant. 

Dormant,  pour  l'intimé. 


QUEEN'S  BENCH, 
Appeal  Side. 
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DISTRICT  OF  QUEBEC. 


Before  : — Sir  L.  H.  LaFontaike,   Baronet,  Chief-Justicei 
Atlwin,  Dutal  and  Caroit,  Justices. 

Douglas, Appellant. 

and 
DoTNiwo Respondent. 


Jogé  : — Qae  dftos  lea  prooédarw  poor 
jugement  de  ratification,  l'action  en  ga- 
rantie a  lien  ponr  faire  diaparattre  lei  op* 
pontions,  &  moins  aae  le  contrat  de  rentt 
ne  contienne  ane  stipulation  ezprene  am 
contraire. 


Held  :— That  in  eases  of  demands  for 
letters  of  ratification,  the  action  tn  ga- 
rantie lies  to  remove  oppositions,  unless 
an  express  stipulation  to  the  contrary  be 
inserted  in  the  deed  of  sale. 


Judgment  rendered  the  13th.  September,  1858. 

On  the  22nd  October,  1855,  the  appellant  sold  to  the  res- 
pondent, a  certain  property  known  as  Mount  Lilac,  for  the 
sum  of  £3,500.  On  the  13th.  February  following,  the  res- 
pondent sold  a  portion  of  the  above  property  to  John  H. 
Galbraith  for  the  sum  of  £2,900.  It  was  agreed  by  the 
deed  of  sale  between  the  respondent  and  Galbraith,  that 
Galbraith  should  immediately  sue  for  a  ratification  of 
his  deed  of  purchase,  and  should  prosecute  the  same  with 
due  diligence,  and  that  if  any  opposition  should  be  made 
against  the  said  ratification  by  or  through  the  vendor,  or  his 
auteurs,  he,  the  vendor,  should  be  bound  to  cause  the  same 
to  be  removed  at  his  own  costs,  and  with  all  diligence  and 
despatch,  and  that  payment  of  the  purchase  money  should 
be  deferred  till  the  rendering  of  the  judgment  of  ratification. 
Galbraith  immediately  took  proceedings  to  obtain  a  judg- 
ment of  ratification,  when  two  oppositions  were  filed  ; — 
one  at  the  instance  of  G.  B.  Hall  et  ux,  for  lods  et  ventes, 
alleged  to  be  due  for  sales  of  portions  of  the  said  property 
prior  to  the  sale  by  the  appellant  to  the  respondent,  and 
also  for  the  said  sale  to  the  respondent  ; — the  other  was 
filed  by  James  Jeffrey,  founded  upon  a  bond,  and  to  secure 
which  the  appellant  had  specially  mortgaged  the  property  in 
question  to  Jeffrey.     The  appellant  also  moved  the  Court 
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for  penniflsion  aad  obtained  leave  to  file  an  opposition 
€fin  de  conserver^  but  without  hypothèque  or  privilège  de  baiU 
ùur  de  fondSj  inasmuch  as  he  had  omitted  to  file  it  within 
the  delay  fixed  by  law.  The  respondent  then  petitioned 
the  Court  for  leave  to  intervene  as  the  garant  formel  of  the 
petitioner  Oalbraith,  and  for  the  purpose  of  suing  the  appel- 
lant en  garantie  by  reason  of  the  said  oppositions,  which 
leave  was  granted,  and  the  appellant  was  brought  into  the 
ease  by  writ  of  summons  as  defendant  en  garantie.  The 
appellant  allowed  the  respondent  to  proceed  in  the  action 
en  garantie,  exparte,  when  the  Superior  Court  sitting  at 
Quebec,  on  the  8th.  March  last,  rendered  judgment,  main- 
taining the  action  en  garantie^  and  condemning  the  appel- 
lant to  intervene  and  put  an  end  to  the  oppositions,  and  to 
take  up  the  fait  et  cause  of  both  the  respondent  and  Gal- 
braith,  and  in  default  thereof,  to  warrant,  indemnify  and 
bear  them  harmless  from  and  against  the  said  oppositions, 
such  oppositions  constituting,  in  law,  a  trouble,  trouble 
Ugalj  to  the  petitioner  Galbraith.  It  was  from  this  judgment 
that  the  present  appeal  was  instituted. 

Bossé,  for  the  appellant,  contended,  that  the  judgment  of 
the  Court  below  was  erroneous  inasmuch  as  it  was  based 
upon  the  principle  that  the  two  oppositions  of  Jeffrey  and 
Hall  constituted  a  legal  trouble  to  the  possession  of  the 
property  by  Galbraith,  and  that  he  had  a  right  to  proceed 
against  Dinning,  his  vendor,  en  garantie^  to  compel  him 
to  remove  the  oppositions  in  question,  and  that  Dinning 
had  therefore  the  right  to  intervene  in  the  case.  That  this 
principle  was  erroneous,  inasmuch  as  the  oppositions  did 
not  constitute  a  legal  trouble  to  the  possession  of  Gal- 
braith ;  that  a  leg»l  trouble  was  clearly  defined  by  Pothier^ 
Contrat  de  Vente^  no.  102,  to  be,  ^^  La  demande  que  donne 
contre  P acheteur  un  tiers  qui  prétend  avoir  un  droit  existant j  dès 
le  temps  du  contrai  de  vente  ^  de  se  faire  délaisser  P  héritage  ;^^ 
That  in  the  present  instance,  therefore,  there  was  no  legal 
trouble,  inasmuch  as  there  was  no  question  of  Galbraith's 
right  of   possession  ;  that  the  opposants  set  up  no  such 
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pietensioD,  and  did  sot  desire  to  remove  him  from  the  po9» 
session  of  the  property  ;  that  it  was  perfectly  optional  with 
CFalbraith,  under  these  oppositions,  either  to  deposit  the 
amount  of  his  purchase  money,  or  to  take  no  action  in  the 
matter  whatever  ;  that  in  the  event  of  his  adopting  the  for- 
mer course,  he  would  obtain  his  judgment  of  ratification^ 
and  the  creditors  would  have  to  arrange  among  themselves 
as  to  the  order  of  collocation,  a  circumstance  with  which 
Galbraith  would  have  nothing  whatever  to  do  ;  if  on  the 
other  hand,  he  should  pursue  the  latter  course  and  not  de- 
posit the  money,  he  would  be  able,  nevertheless,  to  obtain 
his  ratification,  subject  to  the  oppositions,  according  to  the 
terms  of  the  statute,  and  the  opposants  in  the  cause  would 
have  nothing  in  either  case  to  complain  of.  That  these  two 
oppositions  therefore  could  not  be  considered  as  a  legal 
trouble  {trouble  légal)  to  the  possession  of  Galbraith,  inas^ 
much  as  they  made  no  claim  whatever  to  the  question  of 
property,  and  did  not  consequently  prevent  him  from  obtain- 
ing his  judgment  of  ratification  ;  and  that  therefore  this 
legal  trouble  assigned  as  one  of  the  reasons  of  the  judgment 
appealed  from,  did  not  exist*  (1) 

That  Dinning,  particularly,  could  have  no  ground  of  com- 
plaint that  Galbraith  could  not  obtain  what  he  sought,  be- 
cause it  was  he.  Dinning,  who  had  caused  the  oppositions 
in  question  to  be  filed,  thereby  compelling  the  creditors  to 
make  known  their  hypothèques  ;  and  he  could  not,  therefore, 
come  into  Court,  and  before  Galbraith  had  decided  whether 
he  would  deposit,  or  take  his  judgment  of  ratification  sub- 
ject to  the  oppositions,  officiously  complain  that  Galbraith 
was  subject  to  a  trouble  of  which  Galbraith  himself  did  not 
complain,  and  ask  for  him  that  which  perhaps  he  did  not 
want  ;  that  the  present  action  en  garantie  was  therefore,  to 
say  the  least,  premature,  even  suf^sing  it  could  hereafter 
be  maintained  ;  but  that  the  appellant  went  even  further  and 
maintained  that  Galbraith  could  not  maintain  an  action 


(1)  Ouyot,  Rop.  Tbo,  Hjrpotbècpe,  p.  671:— lb.  Tbo.  OppMitàoa,  p.  43S. 
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against  Dinning.  That  the  object  of  the  statute  9,  Geo.  IT, 
cap.  20,  in  virtue  of  which  judgments  of  ratification  were 
obtained,  as  its  preamble  stated,  was  to  lessen  the  expense 
of  extinguishing  secret  incumbrances,  and  to  reconcile  the 
opposite  interests  of  individuals  ;  and  for  this  purpose  to 
oblige  hypothecary  creditors  to  declare  and  make  known  their 
mortgages  to  the  purchaser,  and  to  assure  the  latter  that 
no  other  incumbrances  existed  ;  that  this  being  the  case,  if 
the  opinion  of  the  Court  below,  that  the  petitioner  for  ratifi- 
cation could  call  in  his  vendor  en  garantie^  and  the  latter 
and  all  preceding  vendors  in  like  manner  call  in  their 
garant^  were  maintained,  petitions  for  ratification  of  title, 
instead  of  diminishing  expenses,  would,  on  the  contray, 
give  rise  to  a  multitude  of  actions,  increase  expenses,  and 
thus  frustrate  the  object  of  the  statute. 

That  the  intervention  had,  moreover,  been  irregularly 
filed  in  the  cause,  so  far  as  the  appellant  was  concerned, 
because  the  respondent  had  never  notified  him  of  the  per- 
mission granted  to  him  to  file  it,  and  that  the  appellant 
was  the  only  party  in  the  cause  who  had  received  no  noti- 
fication of  the  permission  thus  granted. 

Stctart,  Andrew,  counsel  for  appellant,  supported  the 
case  for  the  appellant,  and  remarked  that  he  had  doubts  as 
to  whether  the  right  of  obtaining  letters  of  ratification  had 
not  been  repealed  by  implication  by  the  registry  act  passed 
subsequently  ;  and  to  shew  that  statutes  could  be  repealed 
by  implication,  he  referred  to  Sedgwick  on  Statutes  and 
Constitutional  Law  pp.  124,  5,  6  and  129. 

Holt,  for  respondent,  contended  that  none  of  the  reasons 
urged  on  behalf  of  the  appellant  were  sufficient  to  justify  the 
disturbance  or  reversal  of  the  judgment  of  the  Court  below; 
that  it  was  difficult  to  understand  how  the  appellant  could 
regard  as  unjust  or  oppressive  a  judgment  which  merely 
required  him  to  remove  from  the  property  which  he  had 
sold,  incumbrances  which  he  had  himself  created,  and 
againt  which  he  had  given  an  express  guarantee;  that 
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the  appellant  was  not  injured  by  Dinning's  intervening  in 
the  cause,  which  he  was  compelled  to  do,  inasmuch 
as  Galbraith  had  refused  to  pay  and  had  protested  against 
him  in  consequence  of  the  filing  of  the  oppositions  in  ques- 
tion, and  that  therefore  Dinning  had  intervened  in  order  to 
protect  himself.  That  as  to  the  question  of  the  oppositions 
not  being  a  trouble^  he  did  not  consider  it  necessary  to  argue 
upon  this  point,  inasmuch  as  it  was  perfectly  clear  that 
they  were. 

Sir  L.  H.  LaFoittaine,  Bart.  Juge-en-chef. — Le  22  oc- 
tobre I860,  vente  par  l'appelant  à  l'intimé  d'une  terre  située 
à  Beauport,  pour  le  prix  de  £3,500,  et  le  13  février  1856, 
vente  d'une  partie  de  la  même  terre  par  l'intimé  au  nommé 
John  Henderson  Galbraith  pour  le  prix  de  £2,900,  avec 
stipulation  expresse  de  garantie  ^^  de  toutes  dettes,  hypo- 
*^  thèques  et  empêchements  généralement  quelconques," 
puis  avec  la  stipulation  suivante  :  "  and  with  a  view  of  dis- 
*'  charging  and  clearing  the  said  property  from  all  secret 
*^  charges  and  incumbrances,  it  is  hereby  specially  agreed 
"  by  and  between  the  said  parties,  that  the  said  John  Hen- 
*^  derson  Galbraith  shall  immediately  sue  for  a  ratification 
*'  of  his  present  deed  of  purchase  from  the  Superior  Court 
*^  of  Lower-Canada,  sitting  at  Quebec,  and  follow  up  the 
"  same  with  due  diligence,  and  if  any  opposition  sould  be 
"  made  against  the  said  ratification,  by  or  through  the 
<^  vendor  or  his  auteurs^  he  the  said  vendor  shall  be  bound 
^^  to  cause  the  same  to  be  removed,  at  his  own  costs  and 
^'  diligence,  with  all  proper  despatch,  and  that  until  such 
^*  judgment  of  ratification  shall  have  been  rendered  the 
"  said  purchaser  shall  not  be  bound  to  pay  any  part  of  the 
"  price  of  the  present  sale." 

Le  1er  septembre  1856,  Galbraith  demanda  des  lettres 
de  ratification.  A  cette  demande  deux  oppositions  furent 
présentées,  l'une  de  la  part  de  James  Jeffrey  pour  la  somme 
de  £3,600,  montant  d'un  cautionnement  judiciaire  donné 
le  7  janvier  1854,  par  l'appelant,   conjointement  avec  le 
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nommé  Breakey,  et  PaQtie  de  la  p«rt  de  6.  B.  Hall  et  son 
épouse  ;  et  rappelant  dit  qne  le  Sme  du  même  mois^  il  de* 
manda  la  permission  de  produire  Ini-mème  une  opposition 
afin  de  conserver,  mais  sans  réclamer  d'hypothèque  ni  de 
privilège  de  bailleur  de  fonds,  vu  qu'il  se  présentait  après 
le  délai  expiré^  laquelle  permission  lui  fut  accordée. 

L'intimé  est  ensuite  intervenu  dans  la  cause  comme 
garant  formel  de  Galbraith,  aux  fins  de  contester  les  dites 
oppositions,  et  aussi,  pour  poursuivre  l'appelant  et  le  mettre 
en  cause  comme  son  garant  formel.  Puis  il  intenta  une 
action  en  garantie  contre  ce  dernier,  en  lui  dénonçant  les 
oppositions  des  dits  Jefiery  et  Hall. 

L'appelant  n'a  pas  contesté  l'action,  de  manière  qu'elle 
a  été  instruite  et  jugée  exporte.  Ce  jugement  qui  est  en 
date  du  8  mars  1868,  condamne  l'appelant  à  garantir  et 
indemniser,  etc.,  etc. 

De  ce  jugement  il  a  interjeté  appel,  prétendant  qu'en 
pareil  cas,  c'est-à-dire  en  demande  de  lettres  de  ratifi- 
cation, il  n'y  a  pas  lieu  à  l'action  en  garantie  ;  on  a  été 
même  jusqu'à  dire  de  la  part  de  l'appelant  que  l'ordon- 
nance d'enregistrement  avait  eu  l'effet  d'abroger  notre 
statut  relatif  aux  lettres  de  ratification.  Cette  proposition, 
tout  à  fait  nouvelle  pour  moi,  et  faite,  je  crois,  pour  la 
première  fois,  est  tout  à  fait  insoutenable,  et  ne  peut,  en 
aucune  manière,  souffrir  la  discussion.  Loin  d'être  censé 
avoir  été  abrogé  par  l'ordonnance,  le  statut  a  toujours  con- 
tinué d'être  mis  en  vigueur,  et  il  est  de  plus  reconnu  l'être 
par  le  statut  de  1851,  ch.  60,  sec.  2. 

On  a  aussi  dit  qu'à  Québec,  sous  l'empire  de  la  loi  des 
lettres  de  ratification,  on  n'avait  accordé  Faction  en  ga- 
rantie à  l'acheteur  que  dans  le  cas  où  il  y  avait  eu  stipula- 
tion expresse  qu'il  demanderait  ces  lettres.  Et  bien  le 
requérant,  Galbraith,  se  trouve  dans  ce  cas,  vîs-à-vîs  de 
son  vendeur  Dinning,  comme  on  peut  voir  par  la  clause 
de  son  acte  d'acquisition  ci-haut  rapportée  au  long.    Et  as- 
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■nrément  si  Paction  en  garantie  compétait  à  Galbraitli 
eontre  Dinning,  la  mftme  action  devrait  par  contre-coup 
compéter  à  Dinning  contre  son  propre  vendeur  Pappelant. 

Je  ne  sais  ce  qui  a  pu  être  décidé  à  Québec  ;  mais  je  sais 
qu^à  Montréal,  l'on  n'a  jamais  fait  de  diflBculté,  sur  procé- 
dure pour  lettres  de  ratification,  d'accorder  l'action  en  ga- 
rantie. Dès  l'année  1831,  c'est-à-dire  peu  de  temps  après 
la  promulgation  du  statut  des  lettres  de  ratification,  j'ai  moi- 
même  intenté  une  action  en  garantie  de  la  part  de  Timpétrant 
qui  était  troublé  par  une  opposition  à  sa  demande.  L'action 
fut  maintenue,  et  le  vendeur  condamné  à  garantir  l'acqué- 
reur par  jugement  du  19  octobre  1831,  (1)  et  depuis  ce 
temps  là  l'action  en  garantie,  sur  opposition  à  des  lettres 
de  ratification,  a  toujours  été  accueillie  et  maintenue. 

L'on  sait  que  les  lettres  de  ratification  ont  pris  la  place 
de  la  formalité  du  décret  volontaire^  dans  le  but  de  mettre 
un  acquéreur  en  état  de  faire  purger  les  hypothèques  d'une 
manière  moins  coûteuse,  et  en  même  temps  plus  expéditive. 
C'est  une  formalité  substituée  à  une  autre.  Pothier,  dans 
son  introduction  au  titre  21  de  la  Coutume  d'Orléans,  §  21, 
No.  170,  dit  :  "  Les  oppositions  afin  de  conserver,  qu'on 
forme  au  décret  volontaire,  doivent  pareillement  (c'est-à-dire 
comme  les  oppositions  afin  de  distraire  et  afin  de  charge) 
être  dénoncées  au  vendeur  qui  en  doit  défendre  l'acquéreur 
etc."  Nous  lisons,  dans  le  Répertoire  de  Guyot,  au  mot 
"  Hypothèque,"  p.  673,  éd.  de  1784  ;  "  L'opposition  au 
sceau  (des  lettres  de  ratification)  a  l'effet  de  la  demande  en 
déclaration  d'hypothèque,  ou  de  l'action  d'interruption." 

Grenier,  dans  son  Commentaire  sur  TEdit  de  1771,  Ed. 
de  1787,  p.  14,  remarque, —  "  Le  vendeur  n'avait  pas  le 
temps  de  prendre  des  arrangements  avec  les  créanciers  op- 
posants ;  il  était  exposé  à  essuyer  des  frais  ruineux  de  pro- 
cédure ou  de  consignation  ;  pour  éviter  cet  inconvénient  il 
a  été  rendu  une  déclaration,  le  5  septembre  1783,  enregistrée 

(1)  fjTpaWe  Diendonné  Perrin,  requérant,  Pépin,  oppofuii  «t  Perria  demandeur 
•B  garaoUe,  ts.  Simon  Hogue,  défandeor  en  gaiîmtie. 
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an  parlement  le  9  janvier  1784,  qni  porte,  art.  2,  qne  ^^  Pae- 
quérenr  ne  pourra  former  aucune  demande  contre  son  ven* 
deur,  soit  afin  de  main  levée  des  oppositions,  soit  afin  d'être 
libéré  du  prix  de  son  contrat,  qu'après  quarante  jours  de 
délai,  à  compter  du  jour  du  sceau  des  lettres  de  ratifica- 
tion." Cette  déclaration  est  donnée  en  entier  par  Grenier, 
à  la  fin  de  son  commentaire  p.  515.  On  ne  doutait  donc 
pas  que  sous  Tempire  de  PEdit  de  1771,  l'acquéreur  pût, 
en  cas  d'oppositions,  se  pourvoir  contre  son  vendeur,  et 
l'appeler  en  cause  pour  faire  lever  ces  oppositions,  ou  en 
défendre  le  garanti.  Grenier  ajoute  que  le  vendeur  ne  pou- 
vait se  mettre  à  Pabri  de  ce  recours  de  la  part  de  l'acqué- 
reur que  par  une  stipulation  expresse.  ^^  On  peut,"  dit-il,  p. 
28,  "  stipuler,  par  exemple,  que  l'acquéreur  prenant  des 
lettres  ne  pourra  forcer  le  vendeur  à  faire  cesser  les  oppo- 
sitions, pour  quelques  causes  qu'elles  soient  faites  ;  qu'il 
sera  tenu  de  souffrir  les  droits  des  acquéreurs  antérieurs, 
de  payer  les  créanciers  de  rentes  perpétuelles  ou  viagères, 
pour  n'être  lui-même  que  créancier,  comme  eux,  de  ces 
rentes,  et  sans  pouvoir  en  retenir  les  capitaux  sur  le  prix  de 
son  acquisition  ;  qu'il  sera  en  un  mot  forcé  de  payer,  non- 
obstant toutes  oppositions,  et  sauf  ses  oppositions  et  ses 
droits,  en  cas  de  ventes  postérieures." 

Notre  statut  de  1829,  a  emprunté  la  plupart  de  ^^s  dispo- 
à  PEdit  de  1771.  Il  n'a  rien  changé  des  relations  qui  exis- 
tent entre  l'acheteur  et  le  vendeur  sur  la  garantie.  Il  laisse 
subsister  le  recours  du  premier,  tel  qu'il  eut  pu  l'exercer  en 
France  sous  l'Edit  de  1771.  Puisque  là  l'acquéreur  eut  en 
le  droit,  en  cas  d'oppositions  à  ses  lettres  de  ratification, 
d'appeler  son  vendeur  en  cause,  il  s'ensuit  qu'ici  l'intimé 
était  bien  fondé  à  se  pourvoir  contre  l'appelant,  et  que  celui- 
ci  est  non-recevable  à  attaquer  le  jugement  qui  le  condamne. 

Bossé  and  Caron,  for  appellant. 

Holt  and  Ibvins,  for  respondent. 
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IN  THE  CIRCUIT  COURT.— QUEBEC. 
Before  : — Meriidith,  Justice. 
'SiNjoHN, Plaintiff. 


No.  2630.- 


vs. 
Ross, Defendant. 

and 
^Christophebson, • Tiers-iairie. 


Held  :~That  arreaii  of  hoiue  rent  are  I     Jugé  :— Qae  lei  loyers  de  miôioiia  m 
mbjeet  to  a  preecriptioii  of  five  years.        |  presorivent  par  einq  ans. 

Judgment  rendered  the  27th.  September,  1858. 

The  action  was  brought  for  the  sum  of  £3  15  0,  balance 
of  rent  for  the  use  and  occupation  of  the  plaintiff's  house 
under  a  verbal  lease,  from  the  1st.  May  1851,  to  the  1st. 
May  1852.  Plea  Irstly.  Prescription  of  five  years  in  bar 
to  the  action.  2ndly.  Payment  and  compensation;  the 
defendant  with  his  second  plea  tendered  his  oath. 

Andritws,  Jr.,  for  defendant,  contended  that  the  plea  of 
prescription  of  five  years,  was  an  absolute  bar  to  the  action 
jfor  rent.  (1) 

Hearn,  for  plaintiff,  argued,  that  the  ordonnance  of 
1629,  bad  never  been  registered  in  Paris,  and  was  conse- 
quently not  in  force  in  this  province. 

Meredith,  Justice. — It  is  now  beyond  doubt  that  the 
ordinance  of  1629  (commonly  called  the  code  Marillac  or 
code  Michaud)  was  duly  registered  au  Parlement  de 
Paris  ;  (2)  but  a  question  has  been  raised  as  to  whether 
the  prescription  established  by  the  142nd.  article  of  that  or- 
dinance ought  to  be  deemed  an  absolute  bar  to  the  action, 
or  merely  a  presumption  of  payment.  The  late  Mr.  Justice 
W.  E.  McCord  in  a  judgment  (3)  in  which  all  the  leading 


(1)  Laoombe,  vbo.  Presoription,  sec.  2,  no.  9  :~Ordonnanoe  de  Janvier.  1629, 
art.  142  :— Revue  de  Jorisprudenoe  vol.  1,  pp.  190  and  237. 

(2)  See  first  vol.  Neron.  Ordon.  Royaoz,  p.  811,  Edition  1720. 

(3)  1  Rer.  de  Leg.  p.  190. 
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authorities  oa  the  subject  are  cited,  held  that  the  prescription 
in  question  is  an  absolute  bar.  Mr.  Justice  Charles  Mon- 
delet  in  another  case  (1)  in  which  the  same  question  pre- 
sented itself,  after  showing  clearly  that  the  provision  of 
law  under  consideration  is  in  force  here,  observed  :  ^  Mais 
*^  ici,  la  raison  qui  dicta  l'ordonnance  de  1510,  établissant 
^<  la  prescription  de  cinq  ans  contre  les  rentes  constituées, 
*<  a  une  égale  force  au  sujet  des  loyers,  plus  de  force  en- 
^*  core,  afin,  comme  le  dit  le  savant  Troplong,  de  ne  pas 
**  laisser  écraser  le  débiteur  par  des  loyers  accumulés  pen- 
*^  dant  on  nombre  d'années  considérable  ;  "  but  never- 
theless thaï  learned  Judge,  guided  by  the  authorities  which 
will  be  found  cited  in  his  judgment,  came  to  the  conclu- 
sion that  the  prescription  in  question  is  merely  a  fin  de  turn 
recevoir^  which  muM  be  accompanied  by  allegation  of 
payment,  and  an  offer  of  the  defendant's  oath. 

It  is  satisfactory,  in  this  case,  that  the  defendant  having 
alleged  payment  and  offered  his  oath^  I  am  not  under  the  ne- 
cessity of  choosing  between  the  two  contending  opinions  to 
which  I  have  alluded  ;  but  as  my  attention  has  been  drawn 
to  the  question  by  the  arguments  of  the  learned  Coonsel, 
I  think  it  right  to  observe,  that  I  do  not  see  how  the  ordi- 
nance can  have  the  efiect  intended,  namely  :  ^^  de  ne  pas 
*^  laisser  écraser  le  débiteur  par  des  loyers  accumulés  pen- 
^^  dant  un  nombre  d'années  considérable,"  if  a  debtor  is 
not  to  be  allowed  to  avail  himself  of  the  prescription  which 
it  establishes  without  swearing  that  he  has  actually  paid 
the  rent  with  respect  to  which  he  pleads  the  prescription. 
But  in  this  case  that  question  does  not  arise, — and  as  the 
point  submitted  seems  to  be  free  of  difficulty.  I  maintain 
the  prescription  as  pleaded. 

JoNSS  and  Hbarn,  for  plaintiff. 

Andrews,  Campbell  and  Andrews,  for  defendant. 


(1)  IBATnodoLég.,  p.  237. 
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IN  THE  CIRCUIT  COURT.— QUEBEC. 

Before: — Chabot,  Justice, 


No.   S083. 


^Wadk, PkdtUiff. 

vs. 
HussET, Defendant. 

and 
.HussET, 9 Opposant 


Held:— That  Uio  vword  of  a  miUtazy 
nun  ia  eztmpt  from,  wiinr»,  as  being  pari 
of  hb  neoessary  military  eqaipmanti. 


Jagé:~Qne  Tépée  d'un  militaire  ert 
exempt  de  saisie,  comme  formant  partit 
néoeesaire  do  ses  accoutrements 


Judgment  rendered  the  2âth.  October,  1858. 

The  defendant  in  the  cause,  a  Lieutenant  in  Hex  Ma- 
jesty's 39th.  Regt.,  by  opposition  afin  de  distraire,  claimed 
a  sword  which  had  been  seized  by  the  plaintiff  in  virtue 
of  the  writ  of  execution  issued  in  the  cause,  alleging  that  it 
was  a  part  of  his  necessary  military  equipment  and  ap- 
pointments, and,  as  such,  was  not  liable  to  seizure  for  his 
personal  debts. 

Austin,  for  opposant,  maintained  that  the  sword  was 
exempt  from  seizure,  inasmuch,  as  it  was  a  part  of  the  op- 
posantes military  uniform,  and  necessary  for  the  discharge 
of  his  duties  to  the  public  service,  and  as  such  could  not 
be  seized.  (1). 

Plahonbon,  for  plaintiff,  contended  that  an  officer's  sword 
was  liable  to  seizure,  inasmuch  as  it  was  not  provided  for 
him  at  the  public  charge  ;  that  in  this  particular  it  was  es- 
sentially different  from  the  case  of  an  article  of  military 
equipment  belonging  to  a  non-commissioned  officer,  whose 
accoutrements  were  provided  for  him  by  the  government, 
whereas  in  the  case  of  commissioned  officers,  it  was  well 
known,  and  was  specially  admitted  in  this  case,  that  they 
had  to  provide  their  uniform  and  accoutrements  at  their 
own  expense,  and  pay  for  them  out  of  their  ow^  private 

(1)  Pigeau,  p.  611:— Gujot,  Repertoirei  Tibo.  Saiiie-ezioatloo. 
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means,  and  were  not  provided  nor  paid  for  by  government, 
and  therefore  that  the  sword  in  question  having  been  pur^ 
chased  by  the  opposant  himself,  though  part  of  his  uniform, 
was  liable  to  seizure  for  his  debts,  inasmuch  as  it  was  per- 
sonal property  and  belonged  to  him,  and  was  not  public 
property. 

Chabot,  Justice. — The  Court  is  of  opinion  that  the  oppo- 
sition must  be  maintained.  All  the  authorities  are  plain 
upon  the  subject.  The  ordonnance  of  16S9  explicitly  de- 
clares it  with  respect  to  all  gentlemen  who  carried  swords 
at  that  period  for  (he  king's  service  ;  and  by  analogy  this 
rule  applies  to  officers  in  the  army  at  the  present  day. 

Opposition  maintained. 

Austin,  for  opposant. 

Plamondon  and  DsscHiNS,  for  plaintijfE 


AN  INDEX 


09  TBS 


PRINCIPAL  HATTERS. 


ACTION  OF  ACCOUNT,— pAaTNJEESHiP. 


Held  : — ^That  when  in  a  declaration 
in  an  action  pro  socio  it  is  alleged 
that  the  plaintifis  have  rendered  an 
annual  aocoant  of  the  portion  of  the 
partnership  business  under  their 
control  to  the  defendants,  it  is  not 
necessary  to  offer  and  file  with  such 
declaration  an  account  of  the  said 
portion  of  the  partnership  business  ; 
rat  it  will  be  necessary  to  the  main- 
tenance of  the  action,  to  prove  the 
allegation  that  an  account  has  been 
rendered  by  the  plaintiffs  to  the  de- 
fendants. 


Jugé  :— Que  quand  il  est  allégué 
dans  une  action  pro  socio  que  les 
demandeurs  ont  annuellement  renda 
compte  aux  défendeurs  de  cette  par- . 
tie  des  affaires  de  la  société  qui  était 
sous  leur  contrôle^  il  n'est  pas  né- 
cessaire d'offrir  et  filer  arec  telle 
déclaration  un  compte  de  la  dite 
partie  des  affaires  de  la  société  ; 
mais  pour  pouvoir  maintenir  l'ac- 
tion, il  sera  nécessaire  de  prouver 
l'allégué  que  tel  compte  a  été 
rendu  par  les  demandeurs  aux  dé- 
fendeurs. 


BicDonaldj  et  cU,  va.  MUer  et  cU. 

ACTION  EN  GARANTIE.— FiVfe  Ratipicatiom. 


2U 


ACTION  POSSESSOIRE.— Possession  without  a  defuhtx  titlx. 


Held  :— That  title  deeds  of  pro- 
perty which  do  not  describe  its  ex- 
tent, cannot  cpve  or  determine  li- 
mits to  acts  of  possession,  but  place 
the  alleged  possessor  in  virtue  of 
saoh  title  deed,  in  the  same  posi- 
tion as  if  he  had  no  title  whatever. 


Juffé: — Qae  des  titres  de  pro- 
priété qui  n'en  indiquent  pas  l'éten- 
due, ne  peuvent  déterminer  les  li- 
mites dans  lesquelles  l'on  a  fait  des, 
actes  de  possession,  mais  tels  titres 
mettent  le  possesseur  supposé  do 
telle  propriété,  dans  la  même  posi- 
tion que  s'il  n'avait  pas  de  titre  du 
tout. 


NoMdditLahrieaalvB.  Clément  dit  LabmUL 

ADVERTISEMENT  BY  SHERIFF.— Fide  BmuMÉ. 

AFFIDAVIT.— FûJe  Attaohment. — Rcysndicatiom. 

AGENT,  LIABILITY  OF.— Fû2s  Attachhut. 

ARTICULATION  DE  FAITS.— Ft<fe  Pubadimos. 
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ASSESSORS,  ACTION  OF.— Salart.— Corporatwh.— Witkms. 


Held  : —  lo.  That  aasessors  ap- 
pointed under  a  Statute  authorising 
the  Corporation  of  Montreal,  to  ap- 
point such  assessors,  and  to  grant 
them  «such  remaneration  for  their 
services  as  the  Council  may  deem 
fitting,  cannot  recover  on  a  quan- 
tum meruit  in  an  action  against  the 
Corporation. 

2o.  That  the  right  of  a  witness  is 
to  be  taxed  in  the  Court  in  which 
he  is  examined,  and  not  to  bring 
an  action  in  another  Court,  on  a 
quantum  meruit  for  attendances 
and  loss  of  time  as  such  witness. 


Jugé  : —  lo.  Que  des  ootiseors 
nommés  on  vertu  d'un  Statut  auto- 
risant la  Corporation  de  la  cité  de 
Montréal  de  nommer  tels  cotiseurs, 
et  de  leur  accorder  telle  rémunéra- 
tion pour  leurs  services  que  le  Con- 
seil jugera  à  propos,  ne  peuvent  pas 
porter  une  action  contre  la  Corpora- 
tion pour  un  quantum  meruit  pour 
tels  services. 

So.  Que  le  droit  d'un  témoin  est 
de  se  faire  taxer  par  la  Cour  devant 
laquelle  il  est  examiné,  et  non  de 
porter  une  action  devant  une  autre 
Cour,  pour  un  quantum  meruit  pour 
comparutions  et  perte  de  temps 
comme  témoin. 

Gorrie  v$.  Tke  Mayor  y  Aldermen  and  Ciiizene  of  MontreaL        5236 


ASSIGNMENT.— -Fracd.—Iksolvkncy. 


Held  : — That  in  order  to  set  aside 
a  deed  of  assignment  on  the  around 
of  fraud,  the  insolvency  of  tne  as- 
signor must  be  alleged  and  proved. 

Bernier  vs,  Fachon  et  al. 


Jugé  : — Que  pour  faire  annuler  un 
transport  comme  entaché  de  fraude, 
il  faut  alléguer  et  prouver  l'insolva- 
bilité du  cédant. 
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Seizure. 


Held  : — lo.  That  the  assignee  of 
a  debt  is  entitled  to  intervene  on  the 
seizure  of  the  immoveable  property 
of  the  debtor,  made  in  the  name  of 
the  assignor,  before  notification  of 
the  assignment  for  the  benefit  of  the 
assignee  ;  and  also  to  be  declared 
proprietor  of  the  debt  and  dominus 
litis  in  the  prooeedings. 

2o.  That  the  assignor  has  no  right 
to  contest  such  a  demand,  nor  to 
claim  to  be  first  reimbursed  the 
costs  by  him  incurred  as  well  on  the 
suit  as  upon  the  seizure. 

36.  That,  in  the  case  submitted, 
the  deed  between  the  appellant  and 
the  respondent*  is  an  assignment 
which  has  made  the  appellant  pro- 
prietor of  the  debt. 

Berthelet  and  Guy  et  al. 


Jugé  : —  lo.  Qu'un  cessionnaire 
d'une  eréanee  a  droit  d'intervenir 
sur  la  saisie  immobilière  faite  au 
nom  des  cédants,  avant  la  signiil- 
cation  du  transport  pour  le  profit  du 
cessionnaire  ;  et  aussi  d'être  déclaré 

Sropriétaire  de  la  créance  et  maître 
e  la  procédure. 

2ot  Que  les  cédants  sont  mal  fon- 
dés à  contester  semblable  demande, 
et  à  prétendre  au  remboursemeut 
préalaîble  des  frais  encourus  tant  sur 
l'action  que  sur  la  saisie. 

3o.  Que,  dans  l'espèce,  l'acte  in- 
tervenu entre  l'appelant  et  les  inti- 
més est  un  transport  qui  a  rendu 
l'appelant  propriétaire  de  la  cié- 
ance. 

305 


ASSIGNMENT.— Fuie  iNstTBANCE,  Contract  of.— Partnership. 
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ATTACHMENT.— AoMiT,  liability  of. 


Held  : — That,  in  the  case  submit- 
ted, the  defendant  was  liable  in  an 
action  of  damages,  for  having,  in 
his  capacity  of  agent  or  attorney  of 
a  third  party,  caused  the  illegal 
seizure  of  the  plaintiff's  property. 

Warren  w.  Aoad. 


Jugé: — Que,  dans  l'espèce,  le 
défendeur  était  responsable  en  dom- 
mages, pour  avoir,  en  sa  qualité 
d'agent  ou  procureur  d'une  tierce 
personne,  fait  illégalement  saisir  la 
propriété  du  demandeur. 

177 


Informer. 


Held  : — That  money  payable  by 
the  revenue  inspector  for  services 
performed  by  an  informer,  under  the 
statute  14th.  and  15th.  Vic.  Cap. 
100,  are  not  liable  to  seizure. 


Leclerc  vs,  Caron. 


Jugé  :— Qu'une  somme  d'argent 
payable  par  l'inspecteur  du  revenu 
pour  services  rendus  comme  dénon- 
ciateur, sous  l'acte  de  la  14me  et 
15me  Vie,  chap.  100,  est  insaisi- 
sable. 
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Petition  Jbr. 


Held:— That,  in  the  case  sub- 
mitted, the  petition  for  attachment, 
under  the  provisions  of  the  12  Vic, 
cap.  42,  s.  8,  was  sufiieient  and 
could  not  be  dismissed  on  demurrer. 


Foster  et  al  v».  Dorion  et  ai. 


Jugé: — Que,  dans  l'espèce,  la 
requête  pour  emprisonnement,  en 
vertu  des  dispositions  de  la  12me 
Vie,  ch.  42,  sec.  8,  était  suôisante 
et  ne  pouvait  être  renvoyée  sur  dé- 
fense au  fonds  en  droit. 

152 


Possession. 


Held  : — That,  in  the  case  submit- 
ted, the  respondents  were  in  pos- 
session ol  the  effects  seized  by  the 
appellant,  as  of  and  belonging  to 
the  defendant,  and  that,  therefore, 
the  seizure  effected  under  the  writ 
of  saisie-arrêt  issued  in  tl^  cause 
was  null  and  void. 

T\'emt>lay  and  Noad  et  al. 


Jugé: — Que,  dans  l'espèce,  les 
intimés  étaient  en  possession  des 
effets  saisis  par  l'appelant  comme 
appartenant  au  défendeur,  et  que, 
par  conséquent,  la  saisie  pratiquée 
en  vertu  du  writ  de  saisie-arrêt 
émané  dans  la  cause  était  nulle. 
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Saisie-arrit. — Affidavit. 


Held  : — ^That  an  affidavit  for  saisie 
arrêt  in  which  the  word  "  celer  "  is 
used  instead  of  the  word  "  receler," 
and  the  latter  word  erased  in  the 
bodjr  of  the  affidavit,  and  the  former 
put  in  the  margin,  and  not  referred 
to  in  the  jurat,  is  good. 

Bourassavs.  Haws. 


Jugé  : — Qu'un  affidavit  pour  sai- 
sie-arrêt dans  lequel  l'on  se  sert  du 
mot  "  celer  "  au  lieu  du  mot  "  re- 
celer," et  ce  dernier  mot  bifié  dans 
le  corps  de  i'affîdavit,  et  le  premier 
mis  en  marge,  sans  mention  du 
renvoi  dans  le  jurat,  est  suffisant. 

13 


BAIL. — Vide  Special  bail. 
BAILIFF.— Fûls  Seizurx. 
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BETTERMENTS,   CLAIM  FOR.~S«UATTBBfl.— PuMoosninRK.^ 
Common  soccaob. 


Held  :— lo.  That  a  squatter  who 
has  made  substantial  improTements 
{impen$e$  utiles)  upon  real  proper- 
ty occupied  by  him,  without  the 
consent  of  the  proprietor^  is  entitled 
to  judgment  against  the  proprielor 
for  the  excess  of  the  yalue  ot  such 
improyements  beyond  the  rents, 
issues  and  profits,  and  to  retain  pos- 
session of  tne  real  property  till  paid 
for  his  improyements. 

2o.  That  the  only  legal  mode  of 
ascertaining  the  yalue  of  improye- 
ments and  fruité  et  revenuSf  when 
the  yalue  of  such  ameliorations  are 
claimed  by  the  defendant  in  answer 
to  a  petitory  action  by  the  proprietor, 
is  by  an  expertise. 

3o.  That  the  eldest  son,  as  heir 
to  his  father,  deceased  intestate,  is 
seized  as  proprietor  of  lands  held  in 
free  and  common  soccage,  by  yirtue 
of  the  right  of  primogeniture  as  one 
of  the  incidents  of  that  tenure,  and 
can  maintain  a  petitory  action  for 
the  recoyery  of  such  lands. 


Jugé  :  -  Qu^un  squatter  qui  a  £ut 
des  améliorations,  impenses  utiles, 
sur  une  propriété  qu'il  occupait  sans 
le  consentement  du  propriétaire,  est 
en  droit  d'obtenir  jugement  contre 
tel  propriétaire,  pour  le  surplus  de 
la  yaleur  de  telles  améliorations, 
au-delà  de  la  yaleur  des  fruits  et  re- 
yenus  de  la  propriété,  et  de  retenir 
la  possession  de  telle  propriété  jns-> 
qu'à  ce  q^u'il  ait  été  payé  de  ces 
améliorations. 

2o.  Que  le  seul  moyen  légal  de 
constater  la  yaleur  des  améliorations 
et  des  fruits  et  reyenus,  quand  telles 
améliorations  sont  réclamées  par  uc 
défendeur  en  réponse  A  une  action 
pétitoire  de  la  part  du  propriétaire, 
est  par  une  expertise. 

3o.  Que  le  fils  aine,  comme  héri- 
tier de  son  père,  décédé  ab  intestat^ 
devient  propriétaire  à  titre  d'héré- 
dité de  terres  tenues  en  franc  et 
commun  socage,  et  ce  en  vertu  du 
droit  d'ainesse,  lequel  est  un  des 
incidents  de  cette  tenure,  et  peut 
maintenir  une  action  pétitoire  pour 
le  recouvrement  de  telles  terres. 


Stuart  vs,  Eaton. 
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BORNAGE. 


Held  : — ^That  in  an  action  en  bor- 
nage  the  defendant  cannot  be  con- 
demned to  compel  his  neighbours 
to  borner  with  him,  and  an  all^^- 
tion  with  conclusions  to  that  effect 
will  be  held  bad  on  demurrer. 

Fradetvs.  Labrecque. 


Jugé: — Que  dans  one  action  en 
bornage  le  défendeur  ne  peut  être 
condamné  à  contraindre  ses  voisins 
à  borner  avec  lui,  et  un  allégué  et 
des  conclusions  à  cet  efiet  seront 
renvoyés  sur  défense  au  tonds  en 
droit. 

218 


BUILDING  SOCIETIES.— CoRFOEATiONs,  legal  uistxncs  or. 


Held: — lo.  That  a  declaration 
filed  in  pursuance  i^  the  12th.  Tic, 
c.  57,  sec  1,  which  the  parties  si- 
gned, bnt  to  which  they  omitted  to 
afiiz  their  seals,  is  nevertheless 
sufficient,  and  answers  the  object 
of  the  statute,— that  of  making 
known  the  names  of  the  persens 
originally  composing  the  society. 


Jugé:— lo.  Qu'une  déclaration 
filée  en  conformité  à  la  12me.  Yic, 
ch.  m^,  see.  1,  signée  dos  parties, 
rnaÎB  à  laquelle  il  n'a  pas  été  appo* 
se  de  sœan,  est  néanmoins  suffi- 
sante, et  répond  à  l'objet  du  sutut,— 
qui  est  de  faire  connaître  les  noms 
des  personnes  qui  ont  d'abord  com- 
posé la  société. 
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2o.  That  the  le^l  existence  of  a 
corporation  cannot  be  questioned  bj 
an  incidental  proceeding,  such  as  a 
plea  in  a  cause,  but  must  be  at- 
tacked by  means  of  proceedings 
under  the  ISth.,  Tic.  oh.  41. 


2o.  Que  l'existence  légale  d'une 
corporation  ne  peut  être  révoquée 
en  doute  par  une  procédure  incidente^ 
telle  qu'une  exception,  mais  doit 
être  attaquée  au  moyen  d'une  pro- 
cédure en  Tertu  de  la  12me.  Vic.| 
ch.  41. 


7%e  Union  Building  Society  v«.  RusêelL 

CERTIORARI.— Fuie  Conyiction. 
COMMON  CARRIER.— Stkamxr. 
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Held  : — ^That  a  carrier  who  under- 
takes to  conrey  goods  from  Quebec 
to  Chicago,  with  power  to  tranship 
at  Kingston,  complies  with  the 
usage  of  that  port,  by  transhipping 
from  a  steamer  into  a  sailing  craft, 
and  is  therefore  not  responsible  for 
the  loss  of  such  goods  occasioned  by 
tempestuous  weather  in  which  such 
sailing  craft  was  wrecked. 


Warren  vi.  Hent^ereon. 


Jugé  : —  Qu'un  commissionnaire 
qui  entreprend  de  transporter  das 
marchandises  de  Québec  a  Chicago, 
avec  Je  droit  d'en  faire  le  transbor- 
dement à  Kingston,  se  conforme  à 
l'usaee  de  ce  port,  en  transbordant 
les  effets  d'un  vapeur  sur  un  vais- 
seau à  voile,  et  par  conséquent  n'est 
pas  responsable  de  la  perte  de  telles 
marchandises  occasionnée  par  le 
mauvais  temj^s  et  le  naufrage  de  tel 
vaisseau  à  voiie. 
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COMMON  SOCC AGE.— Fuie  Bkttkrhknts,  claim  for. 

COMMUNAUTÉ.— Fuie  Mabriaob. 

COMPENSATION. — Indication  dk  paikmxnt. — Rkoistsation. 


Held:^That  an  action  by  the 
party  indicated  in  a  deed  of  sale  as 
the  person  to  whom  the  prix  de 
ven/eof  an  immoveable  shall  be  paid^ 
will  be  dismissed  upon  pleaof  com- 

Sensation  by  the  defenclant,  as  hol- 
er of  notes  previously  made  by  the 
vendor,  the  indication  de  paiement 
not  having  been  accepted  by  the 
plaintiff;  and  that  the  registration 
of  the  deed  bv  the  plaintiifdoes  not 
affect  the  defendant's  rights  in  such 
a  case. 


Seaver  et  at  vs.  Nye. 


Jugé:  —  Qu'une  action  par  una 
personne  indiquée  dans  un  contrat 
de  vente  comme  celle  à  laquelle  le 
prix  de  vente  d'un  immeuble  sera 
payé,  sera  renvoyée  sur  plaidoyer 
de  compensation  par  le  défendeur, 
en  possession  de  billets  promissoires 
faits  par  le  vendeur,  l'indication  de 
paiement  n'ayant  pas  été  acceptée 
par  le  demandeur;  et  que  l'enre- 
gistrement de  l'acte  de  vente  par  le 
demandeur  n'affecte  pas  les  droits 
du  défendeur  eu  pareil  cas. 
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CONVICTION.— Certioiuhi. 


Held  :— That  a  conviction  by  the 
Recorder  of  the  city  of  Montreal  for 
a  penalty  for  constructing  a  wooden 
building  within  the  city  limits,  con- 
trary to  a  By-Law  of  the  Corpora- 
tion, will  be  quashed,  no  notes  of 


Jugé  : — Qu'une  conviction  par  le 
Recorder  de  la  cité  de  Montréal, 
pour  une  pénalité  pour  avoir  érigé 
une  bâtisse  en  bois  dans  les  limites 
de  la  dite  cité,  en  contravention  à  un 
règlement  de  la  Corporation,  sera 
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eridence  having  been  tranBmitted  to 
the  Court  above  to  shew  whether 
the  applicant  fell  within  the  provi- 
sions of  the  By-Law  as  being  a  pro- 
prietor, or  whether,  as  ^wom  to  in 
his  affidavit,  he  was  merely  a  tvork- 
man  employed  by  the  proprietor. 


annulée,  quashed^  aucunes  note* 
du  témoignage  n'a3rant  été  trans- 
mises au  tribunal  supérieur  pour 
constater  que  le  requérant  tombait 
sous  l'opération  du  règlement, 
comme  propriétaire,  ou  si,  tel  qu'al- 
légué dans  son  affidavit,  il  était  seu- 
lement un  ouvrier  employé  par  le 
propriétaire. 
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Ejt  parte,  Ledaux. 

COSTS. — Vide  Mobtoagk. — Psremptxon  d'otitaxcb. 

CORPORATION.— Fide  Assxssobs. 

CORPORATIONS,  LEGAL  EXISTENCE  OF.—  Vide  Buildwo 
Societies. 

CORPORATION,  LIABILITY  OF.— Damages. 


Held  :~ That  the  Corpeiation  of 
the  city  of  Montreal  is  not  liable  in 
damages  to  a  person  falling  into  the 
cellar  of  a  house  burned  crown,  and 
not  rebuilt,  the  lot  being  uninolosed, 
contrary  to  the  By-Law  of  the  Cor- 
poration ;  the  cause  of  such  damages 
Deing  too  remote. 


Jueé  : — Que  la  Corporation  de  la 
cité  de  Montréal  n'est  pas  respon- 
sable en  dommages  envers  une  per- 
sonne qui  a  tombé  dans  la  cave 
d'une  maison  brûlée,  qui  n'avait 
pas  été  reconstruite  et  dont  l'empla- 
cement, nonobstant  le  règlement  de 
la  Corporation  à  cet  effet,  n'était 
pas  enclos  ;  la  cause  de  tels  dom- 
mages étant  trop  éloignée. 
Bilaneer  et  ux  v$.  Tke  Mayor,  Âldertntn  and  Citizens  0/ the  City 
of  Montr  eaU  228 

Promissory  note. 


Held: — lo.  That  a  corporation 
duly  constituted  in  a  foreign  country 
may  proceed  for  the  recovery  of  its 
debts  in  Lower  Canada. 

2o.  That  upon  action  brought  for 
the  recovery  of  the  amount  ofa  pro- 
missory note  made  for  value  receiv- 
ed, the  holder  of  such*'  note  need 
not  prove  that  value  was  given. 


Larocque  et  al  and  The  Franklin  County  Bank 


Juçé  : —  lo.  Qu'une  corporation 
établie  en  pays  étrangers  peut  pour- 
suivre dans  le  Bas-Canada  le  recou- 
vrement de  ce  qui  lui  est  dû. 

2o.  Que  sur  poursuite  pour  recou- 
vrement du  montant  d'un  billet  fait 
pour  valeur  reçue,  le  porteur  n'est 
pas  obligé  de  prouver  que  telle  va- 
leur a  été  donnée. 


CORPORATION   OF   MONTREAL.— FWe  Expropriation,    pho- 

CEBDINOS     FOR. 

CRIMINAL  INFORMATION.— Slander.      . 


Held: — lo.  That  in  an  applica- 
tion for  criminal  information  for  libel, 
the  Court  is  placed  in  the  position 
of  a  Grand  Jury,  and  must  have  the 
same  amount  of  information  laid  be- 


Jugé  : — lo.  Que  sur  une  applica- 
tion pour  une  information  criminelle 
pour  libelle,  la  Cour  remplit  les 
lonotions  de  grand  jurés,  et  doit 
avoir    pardevant    elle  des  témoi- 
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foTe  ity  as  will  warrant  a  Giand  Jury 
in  returning  a  True  Bill. 

26.  That  a  Grand  Jurjr  woald  not 
be  warranted  in  returning  a  True 
Bill  for  libel,  unless  the  libel  itself 
were  laid  before  them. 

3o.  That  an  application  for  a  cri- 
minal information  for  libel  must  be 
rejected,  unless  the  libel  'itself  be 
filed  wiUi  the  affidayit  upon  which 
the  application  is  founded. 

'  Exparte,  Gugy. 


^age»  qnr  autoriseraient  des  grands 
jurés  a  rapporter  un  true  bill. 

So.  Qu'un  Grand  Jury  i^e  serait 
pas  justifiable  a  rapporter  un  true 
ïnllj  sans  avoir  par  devant  lui  le  li- 
belle. 

3o.  Qu'une  ai>plication  pour  une 
information  criminelle  pour  libelle 
serarejetée,  si  le  libelle  n'est  pro- 
duit avec  l'afffidavit  produit  au  sou- 
tien de  telle  application. 
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DAM. —  Vide  Water  power. 

DAMAGES. — Vide  CoRPORAnoNy  uabilitt  cf. 

DÉGUERPISSEMENT. 


Held: — That  a  party  who  con- 
tracts to  pay  a  ground  rent  for  ever, 
d  perpétuité,  deprives  himself  of  the 
power  of  making  a  déguerpisse- 
merit. 

2o.  That  the  stipulation,  <<  de 
payer  la  rente  d  toujours  et  d  per- 
pétuité,'*^ is  equivalent  to  the  obli- 
ntion»  "  de  fournir  et  faire  va- 
loir.** 

Hall  and  Ihâbois  et  al. 


Jugé  : — QuHl  n'est  pas  loisible  à 
un  preneur  a  bail  à  rente  foncière 
non  rachetable,  de  se  libérer  du 
paiement  de  cette  rente  en  déguer- 
pissant Pimmeuble.  ^ 

2o.  Que  la  stipulation  de  payer  la 
rente  à  toujours  et  à  perpétuité,  équi- 
vaut à  l'obligation  de  fournir  et  faire 
valoir. 
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DELIVERY. 


Held  :— That  where  three  chains 
«re  attached  together  for  the  purpose 
of  delivery,  they  compose  one  whole, 
and  delivery  or  anv  one  will  not  be 
held  made,  until  all  three  shall  have 
been  delivered. 

McMaster  and  Walker  el  al. 


Jujré  : — Que  ioraue  trois  chaînes 
sont  jointes  enseitiole  pour  être  ainsi 
délivrées,  ces  chaînes  n'en  font 
qu'une,  et  que  livraison  ne  sera 
censée  complète,  que  lorsque  les 
trois  chaînes  auront  été  délivrées. 
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DÉSAVEU.—  Vide  Substitution  of  attorney. 

DOMICIL. — ELECTION  OF. — OPPOSITION. 


Held: — lo.  That  an  opposition, 
made  throush  the  ministry  of  an  at- 
torney, will  not  be  dismissed  on  the 
ground  that  it  does  not  contain  an 
election  of  domicil. 

2o.  That  the  proper  way  to  attack 
an  opposition  on  the  above  ^und, 
if  objectionable,  is  by  exception  à  la 
forme,  and  not  by  motion. 


Jugé  :—  lo.  Qu'une  opposition, 
faite  par  le  ministère  d'un  procu- 
reur, ne  sera  pas  renvoyée  par  la 
raison  que  telle  opposition  ne  con- 
tient pas  une  élection  de  domicile. 

2o.  Que  le  mode  d'attaquer  une 
opposition,  pour  la  raison  ci-dessus, 
en  supposant  la  raison  bonne,  est 
par  exception  à  la  forme,  et  non  par 
motion. 


Aiurphy  vs.  Moffatt,  and  Levy  et  al. 
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DONATION.— F^4â  Ljwtiiii^.— Puaoixoi.— Bjbmub. 

DO  WEB.— Fiife  Law«  or  £n«i^o. 

EJECTMENT.— Sawv-qaouojb. 


Held  : — That  the  proceedings  for 
Saine  Gagerie  ana  ejectment  un- 
der thé  act  18  Vic,  cap.  108,  s.  16, 
cannot  be  maintained,  unless  foun- 
ded on  a  leasoi  or  on  proof  of  the 
occupation  by  and  with  the  consent 
and  leaTo  of  the  apparent  proprietor. 


DubeoM  and  Dubeau* 


Jugé  : — Que  la  procédure  en  Sai- 
sie Gagerie  et  expulsion  aous  Paoto 
18  Vic,  ch.  108,  sec.  16,  ne  peut 
avoir  lieu,  à  moins  qu'il  n'appa- 
raisse d'ui)  bail  quelconque,  ou  de 
l'occupation  avec  consentement  et 
permission  de  celui  qui  est  réputé 
propriétaire. 
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EMPHYTÉOTfi. 


Held: — That  immoreable  pro- 
per^ held  by  the  lessee  after  the 
expiiation  of  an  emphyteotio  lease, 
may  be  legally  seixed  as  belonging 
CD  the  lessor  to  whom  it  must  revert. 

Buoi  #fui  Danaiê, 


Jugé: — Qu'un  immeuble  détenu 

Kr  un  preneur  emphytéote,  après 
ipiratien  du  bail,  peut  étie  vala- 
blement saisi  comme  appartenant 
au  bailleur  auquel  il  doit  revenir. 
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ENQUETES. — Noticjb  of  xiiquxTE.— JunoMSirr. 


Held  :  —  lo.  That  a  foreclosed 
party  is  entitled  to  one  Juridical 
aay's  notice  of  the  inscription  aux 
enquitei,  under  the  12  Via,  cap.  38, 
sec.  25. 

2o.  That  a  judgment  in  an  action 
en  réiniégraruk  which  does  not  des- 
cribe the  property  affected  by  the 
judgment,  will  bie  reversed  in  ap- 
peal, on  the  ground  of  vagui 

Renaud  and  Gugy. 


Jugé: — lo.  Que  dans  lé  cas  de 
forclusion,  la  partie  forclose  a  droite 
un  jour  d'avis  d'inscription  aux  en- 
quêtes, en  vertu  de  la  12  Vie.,  ch. 
38,8eQ.  25. 

2o.  Qu'un  jugement  dans  une  ac- 
tion en  réintegrande  qui  ne  donne 
pas  une  désignation  de  la  propriété 
affectée  par  te  jugement,  sera  ren- 
versé sur  appel,  sur  le  principe  que 
tel  jugement  est  vague. 
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EVIDENCE.— Parthxr. 


Held  :— In  an  action  against  a  de- 
fendant as  having  been  partner  in  a 
firm  alleged  to  have  been  dissolved 
and  insolvent,  that  the  evidence  of 
one  partner  is  inadmissible  to  prove 
that  the  defendant  was  a  member  of 
the  firm. 

Chapman  V9.  Manon. 


Jufi^é: — Dans  une  action  contre 
un  défendeur  comme  ayant  été  as- 
socié dans  une  société  dissoute  et 
insolvable,  que  le  témoignage  de 
l'un  des  associés  pour  prouver  que 
le  défendeur  était  un  des  membres 
de  cette  société  est  inadmissible. 
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ETIDENCE.— Ftds  Insurâncc,  Contract  cf.— Writtkh  promisx. 
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EXCEPTION  A  LA  FORME—Parish,— Nabu  or. 


Held: — Iliat  an  exception  à  la 
formêf  setting  forth  that  the  defen- 
danty  deseribed  in  the  writ  and  de- 
claration as  prêtre  et  curé  of  the 
parish  of  St,  Jean  Baptitiey  instead 
of  St.  Jean-BaftUte  de  BouviUe, 
the  name  b^  which  the  parish  was 
erected,  is  insufficient,  the  descrip- 
tion in  the  writ  not  being  shewn  to 
be  erroneous  and  false. 

Gtgonvê.  Hotte. 


Jugé: — Qu'une  exception  à  la 
forme,  aliénant  que  le  défendeur, 
qui  est  désigné  dans  le  writ  et  la 
déclaration  conmie  prêtre  et  curé  de 
la  paroisse  de  St.  Jean-Bapiiste, 
au  lieu  de  St.  Jean-Baptiste  de 
Rouville,  le  nom  sous  lequel  la  pa- 
roisse a  été  ériffée,  est  insuffisante, 
en  autant  que  la  désignation  dans 
le  writ  n'est  pas  constatée  être  fausse 
et  erronnée. 
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EXPROPRIATION,   PROCEEDINGS  FOR.— Verdict.    Corporation 

OF  Montreal. 


Held  :— lo.  That  on 
by  the  Corporation  of  Montreal  tor 
the  taking  of  land  for  public  use  un- 
der tha  Provincial  Statute  of  the  14th. 
and  15th.  Vic,  c.  128^  sees.  66, 
68  and  69,  the  justices  of  the  peace 
could  not  refuse  to  swear,  nor  the 
iary  to  hear,  the  witnesses  produced 
before  them. 

So.  ^at  such  refusal  inyalidated 
the  verdict  or  assessment  by  the  said 
Jury. 

3o.  Thai  ike  appec^rance  and  at- 
tendance of  the  proprietor  at  the 
proceedings,  had  suosequently  to 
such  refusal,  cannot  be  taken  as  a 
waiver  of  his  ri^ht  to  complain  of 
the  illegal  decision,  there  being  no 
act  of  express  acquiescence  thereto. 

4o.  That,  in  the  case  submitted, 
recourse  could  be  had  to  a  direct 
action  against  the  taking  of  the 
ground  in  question,  by  reason  of  the 
verdict  being  illegal  and  null. 


Jugé: — lo.    Que  sur  procédures 

f>ar  la  corporation  de  Montréal  à 
'effet  de  prendre  possession  d'un 
terrain  pour  des  objets  d'utilhé  pub- 
lique en  vertu  de  l'acte  de  la  14me 
et  16nie  Vie,  ch.  128,  sees.  66,  68 
et  69,  les  juges  de  paix  ne  pou* 
iraient  refuser  d'assermenter,  et  les 
jurés  d'entendre,  les  témoins  pro- 
duits devant  eux. 

2o.  Que  tel  refus  a  rendus  nul  le 
rapport  ou  l'estimation  des  dits  ju- 
rés. 

3o.  Que  la  compaiction  et  pré-^ 
sence  du  propriétaire  lors  des  procé*^ 
dures  subséquentes  à  tel  refus,  ne 
peuvent  être  prises  comme  désiste-^ 
ment  du  droit  de  se  plaindre  de  la 
décision  illégale,  d'autant  dIus  qu'il 
n'y  a  aucun  acte  exprès  d'acquies* 
cernent  à  icelle. 

4o.  Que,  dans  l'espèce,  4'on  pou<^ 
vait  recourir  à  l'action  directe  contre 
la  prise  de  possession  du  terrain  en 
question,  attendu  la  nullité  et  l'illé- 
galité du  rapport  des  jurés. 
Beaudry  and  The  Mayor,  Aidermen  and  Citizens  of  Montreal.  104 

FERRY.— Fuie  Partnership.     . 
FREE  AND  COMMON  SOCC AGE.— Fids  Law  of  England. 
FORECLOSURE.— Fuis  Plbadinos. 
FRAUD.— Fide  Assignment. 
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HABEAS  CORPUS. 


H«Id:— That  a  writ  of  Habeoê 
Corpus  will  not  be  granted  in  the 
case  of  a  defendant  confined  in  jail 
on  civil  process. 

Barber  et  al  va.  G*Hara, 


Jugé  : —  Qu'un  writ  d^Habeaa 
Corpus  ne  sera  pas  accordé  dans  le 
cas  d'un  défendeur  détenu  pour 
cause  cirile. 
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INDICATION  DE  PAIEMENT.-  Vide  CoMPCKaiTioM. 
INDORSEMENT.— Fuie  Promissort  note. 

INFORMER.— Fuie  Attachmrnt. 

INIMITIÉ  CAPITALE.— FWc  Recusation. 

INSOLVENCY.— Fuie  Assignment. 

INSURANCE,  CONTRACT  OF.— Eyioence.- Assignment. 


Held  : — lo.  That  a  contract  of  In- 
surance against  fire  may  be  made 
mnd  proved  without  writing. 

2o.  That  a  transfer,  although  no- 
tarial, of  a  mortgage  the  subiect  of 
Insurance,  does  not  destroy  the  in- 
surable interest  then  existing,  a 
oontre-ietirSf  sous  seing  privé,  from 
the  transferree  shewing  that  the 
transfer  was  nominal. 

3o.  That  a  clause  in  the  acts  con- 
stituting the  charter  of  an  incorpora- 
ted Insurance  Company,  providing 
''  that  all  policies  ol  assurance 
**  whatever,  made  under  the  autho- 
*<  rity  of  this  act  or  of  the  ordinance 
'<  aforesaidywhich  shall  be  subscribed 
**  by  any  three  directors  of  the  said 
**  corporation,  and  eountersigned  by 
'*  the  secretary  and  manager,  and 
*^  shall  be  under  the  seal  of  the  Cor- 
*'  poration,  shall  be  binding  upon 
"  the  Corporation,  though  not  sub- 
^*  scribed  in  the  presence  of  a  board 
**  of  trustees,  provided  such  policies 
'*  be  made  ana  subscribed  in  oonfor- 
"  mity  lo  a  by-law  of  the  Corpora- 
<<  tion,"  does  not  exclude  other 
means  of  proving  a  contract  of  assu- 
rance consented  to  by  them. 

4o.  That  interest  on  the  amount 
insured  may  be  awarded  from  the 
day  of  the  loss, 


Jugé  : — lo.  Qu'un  contrat  d'assu- 
rance contre  le  feu  peut  être  fait  et 
prouvé  sans  écrit  à  cet  efiet. 

2o.  Qu'un  transport,  même  no* 
tarie,  d'une  hypothèque  en  raison 
de  laquelle  on  a  t^ectué  une  assu- 
rance, ne  détruit  pas  l'assurance 
existant  alors,  une  contre*  lettre  du 
cessionnaire,  sous  seing  privé,  cons- 
tatant Gue  le  transport  n'était  que 
nominal. 

80.  Qu'une  clause  dans  les  aetes 
incorporant  une  compagnie  d'assu- 
rance qui  statue  **  que  toutes  les  po- 
<<  lices  d'assurance  que  ce  soit,  faites 
^*  en  vertu  du  présent  acte  ou  de 
**  l'ordonnance  susdite,  qui  seront 
"  signées  par  trois  directe?  rs  de  la 
'<  dite  corporation,  et  contreMgnées 
<<  par  le  secrétaire  et  les  régisseurs, 
**  et  revêtues  du  sceau  de  la  dite 
*'  corporation,  obligeront  la  dite  cor- 
<<  poration,  quoique  non  signées  en 
"  présence  du  conseil  des  S3mdics, 
"  pourvu  que  ces  polices  soient 
**  laites  et  signées  conformément 
**  aux  règles  et  règlements  de  la 
"  corporation,-''  n'empêche  pas  la 
preuve  par  d'autres  moyens  d'un 
contrat  d'assurance  consenti  par  telle 
compagnie. 

4o.  Que  l'intérêt  sur  le  montant 
de  l'assurance  peut  être  accordé  a 
compter  du  jour  de  la  perte. 


7%e  Montreal  Assurance  Company  and  McGiUivray, 
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JUDGE.— Fuie  Recusation. 
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JUDGMENT.— Ftie  Enqubtbs. 
JURISDICTION. 


B,  agreed  yerbally  with  H,  at  Ni- 
oolet,  to  tow  his  raft  from  Nioolet  to 
Quebec,  upon  which  H.  telegraphed 
to  his  agent  in  Quebec  to  instruct 
R's.  agent  in  Quebec,  to  send  up 
R's.  steamboat  from  Quebec  to  per- 
form the  towage  in  question,  which 
was  done,  and  the  raft  towed  to 
Quebec  accodingly  : 

âeld  :— That  this  did  not  consti- 
tute a  cause  of  action  arising  within 
the  district  of  Quebec,  so  as  to  gire 
the  -Superior  Court  there,  jurisdiction 
to  try  tne  case,  under  the  12th  Vic, 
o.  38,  8.  14  ;  that  the  cause  of  ac- 
tion means  the  uikole  cause  of  action, 
or  all  the  circumstances  connected 
with  the  transaction  giving  rise  to 
the  action. 


RouêêeauvB.  Hughes, 


R,  par  convention  verbale  avec 
H,  à  Nicolet,  s'engagea  de  remor- 
quer un  radeau  de  Nicolet  à  Québec, 
sur  quoi  H,  par  dépêche  télégra- 
phique, chargea  son  agent  d'infor- 
mer l'agent  de  R,  à  Québec,  d'en- 
voyer le  vapeur  de  R,  de  Québec, 
afin  de  faire  le  service  voulu,  ce  qui 
fut  fait,  et  le  radeau  fut,  en  consé- 
quence, amené  à  Québec  : 

Jugé  :~Que  cette  convention  ne 
donnait  pas  un  dioit  d'action,  ohgi- 
nant  dans  le  district  de  Québec,  de 
manière  à  donner  à  la  Cour  Supé- 
rieure, dans  ce  district,  juridiction 
dans  l'instance,  en  vertu  des  dispo- 
sitions de  la  12e.  Vie,  ch.  38,  sec. 
14  ;  que  la  cause  d'action  voulue 
par  le  statut  est  la  cause  d'action  en 
entier,  ou  toutes  les  circonstances 
qui  se  rattachent  à  la  transaction  et 
qui  font  surgir  le  droit  d'action. 


JUSTIFICATION.— ride  Plïadunos. 


LAWS  OF  ENGLAND.-T£i«UREs  Act. 

SoecAGE. 


DowKR.    Frxk  and  Commom 


Held  :— lo.  That  before  the  British 
Act,  6  Geo.  IV  cap.  59,  commonly 
called  the  Canada  Tenures  Act^  be- 
came law  in  Lower  Canada,  the 
customary  dower  of  the  Custom  of 
Paris  was  claimable  on  lands  in 
Lower  Canada  granted  and  held  by 
the  free  and  common  soccage  tenure. 

2o.  That  by  the  above  British  Act, 
the  law  of  England  as  to  dower, 
descent  and  alienation,  was  intro- 
duced into  Lower  Canada,  as  an 
incident  of  the  tenure  of  lands  held 
in  free  and  common  soccage. 

3o.  That  the  defendant,  Sophia 
Blodget,  being  married  to  Joseph 
Wilcox  on  the  31st  January  1825, 
before  the  above  act  became  law, 
while  the  said  Joseph  Wilcox  was 
proprietor  of  lands  in  Lower  Canada, 
neld  by  the  tenure  of  free  and  com- 
mon socca^,  was  entitled  to  claim 
on  the  land  in  Question  her  customary 
dower  under  tne  Custom  of  Paris. 

micox  ei  al  and  WUcox. 


Jusé  : — lo.  Qu'avant  la  passation 
de  l'Acte  Imperial,  6me.  Geo.  IV, 
ch.  59,  communément  appelé  l'Acte 
des  Tenures  du  Canada,  le  douaire 
contumier  de  la  Coutume  de  Paris, 
dans  le  Bas-Canada,  s'appliquait 
aux  terres  tenues  en  franc  et  commun 
socage  dans  cette  Province. 

2o.  Que  par  le  dit  Acte  Impérial 
les  lois  anglaises,  quant  au  douaire, 
a  l'hérédité,  et  à  l'aliénation  des 
biens,  ont  été  introduites  dans  le 
Bas-Canada,  comme  incident  de  la 
tenure  des  terres  en  franc  et  commun 
socage. 

3o.  Que  la  défenderesse,  Sophia 
Blodget,  s'étant  mariée  à  Joseph 
Wilcox,  le  31  janvier  1825,  avant 

Sue  le  dit  acte  ne  devint  loi,  et  peu- 
ant  que  le  dit  Joseph  Wilcox  était 
le  propriétaire  de  terres  dans  le  Bas- 
Canada,  tenues  en  franc  et  commun 
socage,  elle  était  en  droit  de  récla- 
mer^ sur  telles  terres  le  douaire  cou- 
tumier  de  la  Coutume  de  Paris. 

34 
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LEGACY,^  Vide  SunsTiTimoB. 
LÉGITIME.— OoNATBira.  Will. 


Held:  — That  a  donation  inier 
vivoa  cannot  be  subjected  to  reduc- 
tion by  reason  of  the  Ugitime^  if  the 
donor  has  subseauently  disposed  of 
his  estate  by  will. 


Qtttnftn  ait  Dubois  et  al  cMd  Qirard  et  al. 


Jugé  :  —  Qu'une  donation  entre 
vi£B  ne  peut  être  assujettie  à  la  de- 
traction de  la  léffitinie,  si  le  dona- 
teur a  plus  tard  disposé  de  ses  biens 
par  testament. 
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LETTERS  PATENT. 


Held  : — That  in  an  action  for  in- 
fringement of  Letters  Patent  for  an 
Invention,  it  is  sufficient  to  set  out 
in  the  declaration  the  granting  of 
the  Letters  Patent  in  favour  of 
plaintifi;  setting  out  also  the  dale 
and  tenor  thereof,  without  alleging 
compliance  with  the  formalities 
pointed  out  by  the  statute  to  entitle 
the  plaintiff  to  obtain  the  Letters 
RUent. 

Bemier  va  BdHveau. 


Jugé  : — Que  dans  one  action  ponr 
infraction  du  droit  résultant  de  Let- 
tres Patentes,  il  est  suffisant  d'allé- 
Cer  dans  la  déclaration,  l'octroi  dee 
ittres  Patentes  au  profit  du  deman- 
deur, ainsi  que  leur  date  et  la  teneur 
d'ioelles,  sans  qu'il  soit  besoin  d'al- 
léguer qne  le  demandeur  s'est  con- 
formé aux  dispositions  du  statut  né- 
cessaires à  l'obtention  des  dites 
Lettres  Patentes. 
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LIBEL.— Fuie  Criminal  informatiom. 

LODS  ET  VENTES.— Ftrfe  Mainmobt*. 

LOYERS.— Fûts  Pmscription. 

MAINMORTE.— Railway  Companiks.  Lods  et  Vbntxs. 


Held:— lo.  That  the  mortmain 
restrictions  upon  the  acquisition  of 
real  estate  by  mortmain  corporations, 
were  caused  by  the  acquired  pro- 
perty thereby  becoming  inalienaole, 
not  by  the  existence  of  the  corpora- 
tions being  perpetual  or  continuous. 

2o.  That  tnese  restrictions  applied 
to  corporations  aggregate,  the  clergy 
in  general,  religious  bodies,  frater- 
nities, municipal  ^ilds,  and  others 
of  like  nature,  which  form  the  class 
designated  as  mortmain  corpora- 
tions, gene  de  mainmorte. 

So,  That  modem  civil  corpora- 
tions, established  for  commercial 
and  trading  purposes,  as  joint  stock 
or  incorporated  banking,  manufac- 
turing, railway  companies,  &c.y  can- 
not M  included  in  such  class,  nor 
do  mortmain  restrictions  apply  to 
them. 


Jugé  : — lo.  Que  lee  lestrictioDa 
apportées  à  I'acc^uisition  par  lee  coi^ 
porations  enmam-morte,  ont  poor 
cause  la  qualité  d'inaliénable  que 

Î>rend  la  propriété  acquise,  et  non 
a  perpétuité  ou  eoutinuité  de  telles 
corporations. 

2b.  Que  ces  restrictions  s'appli- 
quaient aux  corps  incorporés,  le 
clergé  en  général,  les  communautés 
religieuses,  les  confréries,  les  muni- 
cipuités,  les  corps  de  métiers,  et 
autres  semblables,  composant  la 
classe  désignée  sous  le  nom  de  gens 
de  main-morte, 

3o.  Que  les  corporations  civiles 
modernes,  établies- pour  des  objects 
de  commerce  et  de  trafic,  telles  que 
les  compagnies  à  fonds  communs, 
pour  le  rait  de  banque,  manufacture, 
railroutes  etc.,  ne  peuvent  tomber 
dans  cette  classe,  et  les  restrictions 
de  main-morte  ne  peuvent  s'y  ap- 
pliquer. 
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4o.  That  two  or  more  each  ciyil 
corporations  may  unite  to  form  one 
incorporated  company,  without  such 
union  being  in  itself  a  sale,  orequi- 
yaient  thereto,  and  without  subject- 
ing the  resulting  company  to  liabi- 
lity for  the  payment  of  seigniorial 
or  feudal  dues. 

5o.  That  the  deed  of  agreement 
set  out  in  the  plaintiff's  declaration, 
was,  in  law,  only  in  the  nature  of 
preparatory  articles  of  union,  not  in 
Itself  a  sale,  or  its  equivalent,  and 
not  translatif  de  propriéléf  and  in 
law  could  not  and  did  not,  by  itself, 
establish  the  resulting  company  as 
a  corporation. 

60.  That  the  defendant  is  not,  in 
law,  a  mortmain  corporation,  nor 
subject  to  mortmain  restrictions,  and 
does  not,  in  law,  hold  the  lands  in 

âuestion  in  mortmain,  as  alleged  in 
le  plaintiff's  declaration. 

7o.  That  the  defendant,  the  ex- 
isting Grand  Trunk  Railway  Com- 
pany of  Canada,  was  incoiporated 
by  the  18th  Vic.  ch.  33,  when  the 
seigaiorial  act  of  1854  was  in  exis- 
tence, by  which  all  sei^iorial  dues 
were  abolished,  and  which  relieved 
the  defendant's  acquisitions  from  all 
seigniorial  dues. 

&.  That  the  sums  of  money 
claimed  in  this  cause  are  not  for 
arrears  of  seÎCTÎorial  dues  accrued 
to  the  plaintiflprevious  to  the  exist- 
ence of  the  seij^niorial  act  of  1854, 
the  recovery  whereof  is  provided 
for  by  that  act. 

do.  That  if  the  defendant  were 
such  mortmainor,  gena  de  main-' 
mortef  and  had  acquired,  as  alleged, 
the  realty  in  question  previous  to 
the  lesa!  operation  of  the  seigniorial 
act  of  1854,  the  declaratory  pro- 
yision  oi  that  act  applies  retrospec- 
tively to  such  acquisition,  and  re- 
lieves the  defendant,  as  such  mort- 
mainor, from  liability  to  the  seig- 
niorial indemnité  claimed  by  the 
plaintiff  for  such  acquisition  made 
directly  from  another  mortmainor. 


4o.  Que  deux  ou  plusieurs  telles  ' 
corporations  civiles  peuvent  s'unir 
pour  n'en  former  qu'une  seule,  sans 

Sue  cette  union  puisse  être  consi* 
érée  en  elle-même  comme  vente, 
ou  équipoUente  à  vente,  et  sans 
assujétir  la  compagnie  nouvelle  au 
paiement  de  droits  seigneuriaux  ou 
féodaux. 

5o.  Que  l'acte  d'accord  énoncé 
dans  la  déclaration  du  demandeur, 
n'était  en  droit,  de  sa  nature,  que 
des  conventions  préparatoires  d'une 
anion  qui  n'était  elle-même  ni  une 
vente,  ni  acte  equipollent,  ni  trans- 
latif de  propriété,  et  ne  pouvait  lé- 
galement établir,  et  n'a  pas  lui- 
même  établi,  comme  corporation,  la 
compamiîe  qui  en  est  résuhée. 

60.  Qu'au  point  de  vue  légal  les 
défendeurs  ne  sont  pas  une  corpo- 
ration de  main-morte,  ni  sujets  aux 
restrictions  des  main-mortes,  et  ne 
possèdent  pas  les  terres  en  question 
en  main- morte,  ainsi  qu'il  est  dit  en 
la  déclaration  du  demandeur. 

7o.  Que  la  Compagnie  du  Grand 
Tronc  de  Chemin  de  Fer  actuelle- 
ment existante,  a  été  incorporée  par 
la  18me  Vie.  ch.  33,  lorsque  l'acte 
seigneurial  de  1854  était  en  force, 
et  en  vertu  duquel  tous  les  droits 
seigneuriaux  ont  été  abolis,  et  qui  a 
exempté  les  acquisitions  des  défen- 
deurs de  tous  droits  seigneuriaux. 

80.  Que  les  deniers  réclamés  en 
cette  cause  ne  sont  pas  pour  arré- 
rages de  redevances  seigneuriales 
échues  au  demandeur  antérieure- 
ment à  la  mise  en  force  de  l'acte  sei- 
fneurial  de  1854*  et  au  recouvrement 
esquels  il  est  pourvu  par  cet  acte. 

9o.  Qu'en  supposant  que  les  dé- 
fendeurs fussent  gens  de  main^ 
morte,  et  eussent  acquis  les  terres 
ea  question,  ainsi  qu'allégué^  avant 
l'opération  léeale  de  l'acte  seigneu- 
rial de  1854,  Ta  disposition  déclara- 
toire  de  cet  acte  s'applique  rétros- 
pectivement à  telles  acquisitions,  et 
soustrait  les  détendeurs,  comme 
gens  de  main-morte,  à  toute  indem- 
nité seigneuriale  réclamée  pas  le 
demandeur  à  cause  de  telle  acqui- 
sition faite  directement  d'une  autre 
I  corporation  en  main-moite. 
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lOo.  That  the  undertaking  of  the 
Grand  Trunk  Railway  of  Canada  is 
a  work  of  public  utility,  including 
therein  the  realty  acquired,  and  in 
question  in  this  cause,  and,  therefore, 
not  in  law  liable  to  the  loda  ei  ventes 
claimed  by  the  plaintiff. 


lOo.  Que  l'entreprise  du  Grand 
Tronc  de  Chemin  de  Fer  du  Canada 
est  un  ouvrage  d'utilité  publique, 
oui  requiérait  les  terres  acquises,  et 
dont  il  est  question  en  cette  cause, 
et,  conséquemment,  ne  peut  être 
assujettie  aux  profits  de  vente  récla- 
més par  le  demandeur. 
Kierzkowski  va  7%e  Grand  TVufi/c  BaUtoay  Company  oj  Canada,    3 


MARRIAGE.— Minor.    Communauté. 


Held  : — lo.  That  a  marriage  con- 
tracted in  the  United  States  between 
two  parties  having  their  domicil  in 
Lower  Canada,  though  one  of  them 
(the  wife)  was  a  minor  and  had  not 
the  consent  of  her  tutor,  is  valid  in 
law,  and  that  under  such  marriage, 
community  of  property  is  created. 

2o.  That  subsequent  articles  or 
covenants  of  marriage,  executed  in 
Lower  Canada*  with  the  consent  and 
in  the  presence  of  the  tutor,  acting 
for  and  in  the  name  of  his  ward,  and 
stipulating  séparation  de  biensy  and 
followed  by  a  marriage  duly  solem- 
nized, can  have  no  effect  ;  and  that 
such  nullity  may  be  opposed  by  the 
tutor  himself,  in  an  action  en  reddU 
Hon  de  compte  against  him  by  the 
minor  as  separated  as  to  property 
from  her  husband,  who  was  perso- 
nally indebted  to  the  said  tutor. 

Languedoc  et  ux  and  Lavidette, 


Jugé  :— lo.  Qu'un  mariage  célé- 
bré aux  Etats-Unis  entre  deux  per- 
sonnes ayant  leur  domicile  dans  le 
Bas-Canada,  et  dont  l'une  (la  femme) 
était  mineure  et  n'avait  pas  le  con- 
sentement de  son  tuteur,  est  valable, 
et  emporte  communauté  de  biens. 

2o.  Qu'un  contrat  de  mariage  sub- 
séquent, fait  dans  le  Bas-Canada, 
du  consentement  et  en  la  présence 
du  tuteur,  stipulant,  pour  sa  mi- 
neure, séparation  de  biens,  et  suivi 
d'une  célébration  en  face  de  l'église, 
ne  peut  avoir  d'effet  ;  et  que  cette 
nullité  peut  être  invoquée  par  le  tu- 
teur lui-même,  sur  une  action  en 
reddition  de  compte  portée  contre 
lui  par  la  mineure  comme  séparée 
de  biens  d'avec  son  mari,  ce  dernier 
étant  débiteur  personnel  du  dit  tu- 
teur. 
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Priest. — Minor. 


Held  : — That  a  priest  who  cele- 
brates the  marriage  of  a  minor 
without  the  consent  of  her  parents, 
is  liable  in  damages  to  the  parents 
whose  authority  has  thus  been 
disowned  ;  and  that  such  aK^tion  is 
ma  intenable  without  a  previous  suit 
to  set  aside  the  marriage. 
.  Larocque  and  Michon. 


Jugé  :— Que  le  prêtre  qui  marie 
une  mineure  sans  le  consentement 
de  ses  parents,  est  passible  de  dom- 
mages en  faveur  des  parents  dont  on 
a  méconnu  l'autorité  ;  et  que  telle 
action  ptocède  valablement  sans  au 
préalable  avoir  poursuivi  la  nullité 
du  mariage. 


MASTER  OF  SHIP.— PiiOT. 


Held  : — That  the  master  of  a  ship 
is  not  personally  liable  for  damage 
done  by  his  ship  lo  the  plaintiff's 
property,  whilst  sailing  out  of  the 
harbor  of  Quebec  under  the  manage- 


Jugé  :  —  Que  le  capitaine  d'un 
vaisseau  n'est  pas  personnellement 
responsable  de  dommage  causé  par 
son  vaisseau  à  la  propriété  du  de- 
mandeur, pendant  que  ce  vaisseau 
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ment  of  a  branch  pilots  taken  on 
board  in  obedience  to  the  provisions 
of  the  12th.  Vict.,  cap.  114,8ec.  63. 


faisait  voile  dn  havre  de  Québec,  en 
charge  d'un  pilot  branché  pris  à 
bord  en  obéissance  aux  dispositions 
de  la  12me.  Vict.,  ch.  114,  sec.  53. 

193 


Lampson  va  Smith. 

MILITARY  EQUIPMENT.— Seizure. 


Held  : — ^That  the  sword  of  a  mili- 
tary man  is  exempt  from  seizure,  as 
being  part  of  his  necessary  military 
equipment. 

fVcuie  V8.  Busaey  and  Hua9ty. 


Jugé  ; — Que  Pépée  d'un  militaire 
est  exempt  de  saisie,  comme  for- 
mant partie  nécessaire  de  ses  accou- 
trements militaires. 
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MINOR.— rî(2e  Marbiagk. 
MORTGAGE.— Registration. 


Held: — lo.  That  registration  by 
memorial  of  an  hypothecary  claim 
founded  upon  a  deed  of  donation, 
which  does  not  state  the  amount  of 
the  claim,  is  ino])erative  as  a^nst 
a  subsequent  bcmâ  fide  purcnaser 
who  has  duly  registered  his  deed  of 
acquisition. 

2o.  That  such  memorial  should 
contain  the  allegations  necessary  to 
disclose  all  the  rights  sousht  to  be 
preserved  by,  means  thereof. 

Fraser  et  tue  vs.  PotUin.. 


Jugé  : — lo.  Qu'un  enregistrement 
par  sommaire  d'une  réclamation 
hypothécaire  fondée  sur  un  acte  de 
donation,  qui  n'énonce  pas  le  mon- 
tant réclamé,  est  nul,  par  rapport  à 
un  acquéreur  subséquent  de  bonne 
foi  qui  a  dûmeot  enregistré  son  titre 
d'acquisitiou. 

2o.  Que  tel  sommaire  doit  conte- 
nir les  matières  nécessaires  pour 
faire  apparaître  tous  les  droits  que 
l'on  veut  conserver  au  moyen  o'i- 
eelui. 
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Registry  Laios. — Casts. 


Held:— That  costs  of  action,  as 
accessory  of  the  principal,  rank  be- 
fore an  hypothecary  claim,  regis- 
tered subsequently  to  the  obligation 
for  the  amount  of  which  judgment 
has  been  rendered,  but  previously 
to  the  judgment  condt^mning  the 
defendant  to  the  payment  of  costs. 
.  Marchildon  vs.  Mooney. 


Jugé: — Que  des  frais  d'action, 
comme  accessoire  du  principal,  pri- 
ment une  réclamation  nypotnécaire, 
enregistrée  subséquemment  à  l'obli- 
sur  laquelle  le  jugement  a  été  rendu, 
mais  antérieurement  au  jugement 
qui  a  condamné  le  défendeur  au 
paiement  de  fiais. 
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MUNICIPAL  ELECTION.- Contestation  of, 


Robitaille,  warden  of  the  county 
of  Quebec,  had  appointed  himself 
to  preside  the  municipal  election 
of  Charlesbourg,  and  on  the  day 
fixed,  Glackemeyer,  the  senior  Jus- 
tice of  the  Peace,  assuming  that 
the  nomination  of  Robitaille  was 
illegal,  had  forcibly  installed  him- 


Robitaille,  préfet  du  comté  de 
Québec,  s'était  nommé  lui-même 
pour  présider  l'élection  municipale 
de  Charlesbourg,  et  au  jour  indiqué, 
Glackemeyer,  Te  plus  ancien  Juge- 
de-Paix,  prétendant  oue  la  nomi- 
nation de  Robitaille  était  illégale, 
s'était  emparé  de  force  de  la  prési- 
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self  as  piesidenty  as4  had  proceeded 
with  the  élection,  aseisted  hy  a 
party  who  had  expelled  Robitaille 
from  the  polling  place;  Robitaille 
on  his  pait  had  proceeded  with  an 
election  in  an  adjoining  room, 
without  the  presence  of  the  majority 
of  the  electors,  and  after  polling 
four  Yotes,  had  declared  his  electien 
closed  by  reason  of  violence  : — 

Held:— lo.  That  Glaokemeyer 
had  no  right  to  instal  himself  as 
president,  even  admitting  the  ille- 
gality of  Robitaille's  appointment, 
and  that  therefore  the  election  pre- 
sided over  by  him  was  void. 

2o.  That  the  senior  Justice  of  the 
Peace  can  only  preside  in  the  ab- 
sence of  the  person  appointed  by 
the  warden. 

3e.  That  the  election  presided 
over  by  Robitaille  was  Toid  inas- 
much as  it  had  taken  place  in  the 
absence  of  the  majority  of  the  elec- 
tors assembled,  and  had  been  pre- 
maturely terminated  after  the  pol- 
ling had  commenced. 

Paquet  ei  al  and  RobUaUU  et  al. 

Held  : —  lo.  That  a  municipal 
election  is  yoid,  because  the  rotes 
were  taken  npon  loose  sheets,  and 
that  in  fact  there  was  no  poll  book 
stating  the  purpose  of  the  election, 

S  lying  the  names  of  the  candidates, 
lose  of  the  electors,  their  additions 
and  places  of  residence  ;  and  be- 
cause the  yotes  had  been  giyen 
without  naming  the  candidates  for 
whom  such  yotes  were  so  giyen,  but 
merely  by  indicating  the  party  in 
whose  fayor  the  yotes  were  giyen. 

2o.  That  petitioners,  in  like  cases, 
who  pray  to  be  declared  duly  elec- 
ted in  the  place  and  stead  of  the 
respondents,  are  bound  to  allese 
and  proye  that  they  are  duly  quaB- 
ûtd  and  eligible  as  monicipal  coan- 
cillors. 
Gvay  et  al  and  Blanchet  et  oL 

Held:— lo.  That  the  statute  law 
of  Lower  Canada  beins  silent  upon 
the  subject,  "  bribery^'  in  munici- 
pal elections,  has  not  the  effect  of 


denoe,  et  ayait  procédé  à  «ne  élec» 
tien,  aidé  d'un  parti  qui  arait  ez« 
puisé  Robitaille  de  la  chambre  da 
poil;  ce  dernier  ayait  de  son  cdté 
procédé  à  une  élection  dans  une 

Siéce  yoisine,  hors  la  présence 
9  la  majorité  des  électeurs,  et 
après  ayoir  enregistré  quatre  yotes, 
ayait  déclaré  son  élection  dose  à 
canie  du  trouble  : — 

J\jigè: — lo.  Que  Glaèkemeyer 
n'ayait  point  droit  de  s'emparer  de 
la  présidence,  quand  bien  même  la 
nomination  de  Robitaille  ent  été  il- 
légale, et  qu'en  conséquence  l'élec- 
tion faite  par  |ui  était  nulle. 

2o.  Que  le  plus  ancien  Jnge-de- 
Paix  n'a  droit  de  présider  qn'en 
l'absence  de  la  personne  nommée 
par  le  préfet. 

3o.  Que  l'élection  âdto  par  Robi- 
taille était  nnlle  comme  ayant  été 
faite  hors  la  présence  de  la  majorité 
des  électeurs  assemblés,  et  après 
un  commencement  de  yotalton  ter- 
minée prématurément. 
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Jugé: — lo.  Qu'une  élection  mu- 
nicipale est  nnlle,  parce  que  les 
yotes  ont  été  pria  sur  des  feoiDee  yo- 
lantes,  et  qu'il  n'y  ayait  yéritable- 
mem  pas  de  liyre  de  poil  énonçant 
l'objet  de  l'élection,  les  noms  des 
candidats,  ceux  des  électeun,  leurs 
domiciles  et  leurs  qualités  ;  et  parce 
que  l'on  ayait  yoté  sans  nommer  les 
personnes  en  faveur  desquelles  l'on 
votait,  mais  seulement  en  indiquant 
le  parti  que  l'on  voulait  soutenir. 

2o.  Que  les  requérants,  en  pareils 
cas,  qui  demandent  d'être  declaiés 
dûment  élus  aux  lieu  et  place  des 
intimés,  doivent  alléguer  et  prouver 
qu'ils  sont  qualifiés  et  éligiblea 
comme  conseillers  municipaux. 

18! 

Jugé  : — lo.  Que  les  lois  du  Bas- 
CaniMa  ne  statuant  pas  quant  à  la 
«  corruption  "  en  fait  (Péleotions 
municipales,  telle  corruption  n'a  pat 
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annulling  the  votes  of  the  persons 
bribed,  nor  of  disqualifying  tne  per- 
son by  whom  they  were  bribed. 

2o.  That  the  respondent  cannot, 
by  means  of  a  special  answer,  be 
called  upon  to  answer  charges  not 
specified  in  the  petition  {requête  lu 
bellée)  filed  under  the  12th.  Vic, 
eh.  41,  sec.  3. 

3o.  That  the  petitioner  having 
prayed  for  a  judgment  upon  the  right 
of  one  Thomas  McGreevy  to  the 
contested  office  of  city  councillor, 
the  defendant  had  the  right  to  raise 
an  issue  to  try  the  right  of  the  said 
McGreevy  to  hold  the  said  office, 
and  to  shew  that  his  claims  were 
unfounded  ;  the  whole  upon  de- 
murrer. 

fVood  and  Mearn. 


Pefiet  d'annuler  les  votes  obtenus 
par  ce  moyen,  ni  de  disqualifier  la 
personne  qui  a  obtenu  tels  votes. 

2o.  Que  l'intimé  ne  peut  pas,  au 
moyen  d'une  réponse  spéciale,  être 
contraint  de  répondre  à  des  faits  qui 
ne  sont  pas  allégués  dans  la  requête 
filée  en  vertu  de  la  12me.  Vie,  oh. 
41,  sec.  3. 

3o.  Que  le  requérant  ayant  con- 
clu à  un  ju|^ement  quant  au  droit 
d'un  nomme  Thomas  McGreevy  à 
l'office  de  conseiller  municipal,  le 
défendeur  était  en  droit  de  révoquer 
en  doute  le  droit  du  dit  McGreevy 
de  retenir  le  dit  office,  et  de  démon- 
trer que  ses  prétentions  étaient  mal 
fondées  ;  le  tout  au  moyen  d'une 
défense  au  fonds  en  droit. 
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NAVIGABLE  RIVER,  OBiTBUCTieN  to. 


Held: — That  a  superior  mill 
owner  has  no  right  to  obstruct  à  ri- 
ver which  if  navigcMe  et  flcAtable 
and  used  for  floating  timber,  by  con- 
structing a  boom  across  such  river, 
and  that  parties  owning  mills  lower 
down  the  river  whose  logs  are  de- 
tained by  sGoh  boom  have  a  right, 
ailer  reasonable  notice,  to  demand 
to  be  allowed  to  pass  with  their  logs, 
to  open  the  boom  and  allow  their 
«wa  logs  to  pass  down  the  river, 
and  are  not  responsible  for  the  da- 
mages caused  thereby  to  the  person 
obstructing  the  river,  bv  reason  of 
his  logs  Deing  carried  down  the 
Atwxh* 

Chapman  V9  Clark  tt  aL 


Ju^: — Qn<t  le  propriétaire  d'un 
moulin  supérieur  ii'a  pas  le  droit 
d'obstruer  une  rivière  navigable  et 
flottable  et  dont  on  se  sert  pour  des- 
cendre des  billots,  en  barrant  telle  ri- 
vière  avec  un  beaum^  et  que  des 
individus  propriétaires  de  moulins 
inférieurs,  les  billots  desquels  sont 
retenus  par  tel  beaume,  sont  en  droit, 
a^rès  avis  raisonnable  et  demande 
faite  pour  permission  de  passer  leurs 
billots,  d'ouvrir  tel  heaume  et  d'y  pas- 
ser leurs  billots  pour  descendre  la  ri- 
vière, et  qu'ils  ne  sont  pas  respon- 
sables des  dommages  causés  à  la 
personne  obstruant  la  rivière,  les 
billots  de  telle  personne  ayant  été 
emportés  par  ie  courant. 
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NOTICE  OF  ENQUÊTE.^  Fûfe  Ehqvxtks. 

OPPOSITION.— FfdeDomciL,  Electior  or.— RAUFicATioir. 

OPPOSITION  AFIN  DE  CHARGE.— Ftite  Retbait  ooRVBtTioRXJBL. 

PARTNER.— Ficfe  EvioïKci. 
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PARTNERSHIP.— Assignment.— Fjcrrt. 

Held  : —  That  in  a  contract  be-  |  Jugé  : — Que  dauB  un  contrat  entre 
tween  several  perhon.*^  for  the  keep  i  plusieurs  individus  pour  I'exploi- 
iijg  of  a  ferry,  wuh  jxiwer  to  any  taiiou  d'une  traverse,  avec  liberté  t. 
one  of  them  to  sell  or  roiivey  his  chacun  d'eux  de  vendre  ou  céder  8e£ 
right  thereiuy  the  assignees  of  any  .  droits,  il  n'est  pas  loisible  aux  ces- 
oiuf  of  the  said  parties  cannot  act  so  sionnaires  d'une  des  parties  d'agir 
as  to  injure  the  business  ;  that  the  de  manière  à  nuire  à  Tentreprise  ; 
other  copartners  have  a  personal  and  ,  que  les  autre»  sociétaires  avaient  une 
direct  action  against  such  assignees,  ;  action  personnelle  et  directe  contre 
as  well  for  the  dama^zes  arming  from  \  ces  cet^sionnaires,  tant  pour  les  dom- 
their  breach  of  the  original  contract,  '  mages  résultant  de  1t*ur  infraction 
as  for  the  rescision  of  the  contract 'du  contrat  piimitif,  que  pour  faire 
for  the  future.  |  reseinder  le  contrat  pour  l'avenir. 

Lalouette  dit  Lebeau  et  al  and  Dtlislt  et  al.  174 

PARTNERSHIP.— Ficte  Action  of  account. 

PARISH,  NAME  OF.— Firfc  Exception  a  la  fokhe. 

PÉREMPTION  D'INSTANCE.— Costs. 

Held  : — That  in  a  jmîirment  tie-  !  Jugé  : — Qnb  6ur  jugement  décla- 
clanng  a  suit  lapsed,  périmée^  the  raiit  une  instance  périmée,  le  tri- 
Court  may  condemn  the  plaintiir  to  bnnai  peut  accorder  les  frais  en- 
pay  the  costs  mcurred  by  the  party  courus  par  in  partie  défenderesse  ei» 
obtaining  such  judgment.  la  demande  ainsi  périmée. 

Gore  et  al  and  Ougiji  45^ 

PILOT. —FiVe  Master  of  Shif. 

PILOT.— Salvacb. 

Held  : — lo.  That  a  pilot  in  charge  1  Jugé  :— lo.  Qu'un  pilote  en  charg» 
of  a  vessel  is  entitled  to  rumunera-  :  d'un  vaisseau  a  droit  d'être  rému- 
lion  from  the  owner,  in  addition  lo|  aéié,  outre  le  pilotage  ordinaire, 
the  usual  pilotage,  for  loss  of  time,  ;  pour  perte  de  temps  et  pour  services 
and  for  services  rendered  in  saving  ]  rendus  en  sauvant  des  espars  et  une 
Bomeofthesparsaudriggmgofbuchi  partie   du    gréemenX  du    vaisseau, 


vessel,  carried  awav  owing  to  the 
defective  quality  of  the  materials 
•used. 

2o.  That  where  the  owner  of  such 
vessel  obtains  indirectly  the  amount 
of  such  pilot's  claim  from  the  under- 
writers, the  pilot  will  recover  from 
the  owner  in  an  action  for  "  work 
and  labor,  and  loss  of  tim«,^'  al- 
though there  be  no  count  in  the  de- 
claration for  money  had  and  re- 
ceived. 

Rwséll  V8  Parke.  S29 


emportés  en  conséquence  de  la 
mauvaise  qualité  des  matériaux  em- 
ployés. 

2o.  Que  lorsque  le  propriétaire 
de  tel  vaisseau  obtient  indirectement 
des  assureurs  le  montant  de  la  récla- 
mation du  pilote,  le  pilote  a  droit  de 
recouvrer  tel  montant  dans  une  action 
pour  "  ouvrage  et  perte  de  temps,'* 
quoique  la  déclaration  ne  contienne 
aucun  chef  pour  argent  reçu. 
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PLEADINGS. — Articulation  de  faits. 

Held: — That  an  articulation  of|  Jugé:  —  Qu'une  articulation  de 
facts  which  contains  matter  not  to  faits  qui  contient  des  matières  qui 
be  found  in  the  pleadings,  or  mat-  '  ne  sont  pas  énoncées  dans  la  décîa- 
ters  admitted  by  such  pTeadmgs,  is  rat'on  ou  dans  les  plaidoyers,  ou  des 
nerertheless  good .  {  matières  admises  par  tels  plaidoyers, 

I  est  valable. 
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Rouleau  vs  Bacqutt. 


Foreclosure, 


Held  : — That  an  application  by 
defendants  to  enlarge  the  delay  to 
plead,  presented  after  Acte  of  tore- 
closure  granted,  cannot  be  enter- 
tained by  a  judge  while  the  fore- 
closure subsits  ;  and  that  notice  of 
such    application,    served    on    the 

Slaintif&  before  the  expiration  of  the 
slay  to  plead,  does  not  suspend 
the  plaintiâs'  right  to  obtain  sucti 
foreclosure. 

Miller  et  al  vs  McDonald  et  al. 


Jugé  :  — Qtf'une  application  pa: 
des  défendeurs  à  l'effet  que  le  délai 
pour  plaider  soit  prolongé,  faite 
après  l'obtention  d'un  acte  de  for- 
clusion, ne  peut  être  entretenue  par 
un  juge  pendant  que  l'acte  de  for- 
clusion subsiste  ;  et  qu'avis  de  telle 
application,  signifié  aux  demandeurs 
avant  l'expiration  du  délai  pour 
plaider,  ne  suspend  pas  le  droit  des 
demandeurs  d'obtenir  telle  forci  u- 
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Slander. — Justification, 


Held  : — That  a  plea  to  an  action 
of  damages  for  slander,  which  re- 
peats and  at  the  same  time  offers  to 
retract  the  slanderous  words  com- 
plained of,  will  be  held  bad  on  de- 
murrer. 

Qiuery, — Whether,  by  the  law  of 
Lower  Canada,  the  truth  of  the 
slander  complained  of,  even  where  ; 
its  publication  by  the  defendant  is  ' 
alleged  to  have  been  from  good  mo- 
tives and  for  a  justifiable  end,  can 
be  pleaded  in  bar  to  an  action  for 
slander. 

NoUj  ès-qualùés,  vs.  Chabot, 


Jugé  : — Qu'un  plaidoyer  à  une 
action  en  dommages  pour  injures 
verbales,  par  lequel  l'on  répète  et 
en  même  temps  l'on  offre  de  retrac- 
ter les  paroles  injurieuses  dont  on 
se  plaint,  sera  renvoyé  sur  défense 
au  tonds  en  droit. 

Question. — Savoir,  si  par  le  droit 
du  Bas-Canada,  la  vérité  des  injures 
dont  on  se  plaint,  dans  le  cas  même 
oit  il  est  allégué  que  les  paroles  in- 
jurieuses ont  été  proférées  par  de 
bons  motifs  et  pour  un  objet  justi- 
fiable, peut  être  la  base  d'une  ex- 
ception à  une  action  pour  injures. 
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Will, — Donation, — RenlîcUion, 


The  immoveable  property  seized 
ras  claimed  by  the  opposant,  as 
proprietor,  in  virtue  of  the  will  of 
her  deceased  husband,  the  plaintiff 
pleaded  that  subsequently  to  the 
date  of  the  will,  the  testator  and  the 
opposant,  by  him  duly  authorised, 
had  made  donation  of  the  property 
seized  to  the  defendant  >  the  oppo- 


La  propriété  immobilière  saisie 
fut  réclamée  par  l'opposante,  comme 
pcopriétuire,  eu  vertu  du  testa  ment 
de  son  défunt  mari,  et  la  demande- 
resse plaida  que  subséquemmcnt  à 
la  date  du  testament,  le  testateur  et 
^opposante,  de  lui  dûment  auto- 
risée,  avaient  fait  donation  de  la 
propriété  saisie  au  défendeur  ;  l'pp- 
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sant  replied  special  J  y  that  the  deed 
of  donatipn  was,  subsequently,  and 
before  the  death  of  her  late  husband, 
resiliated  by  consent  of  all  parties 
thereto. 

Held  : — That  such  special  answer 
was  not  demurrable  on  the  ground 
that  It  invoked  a  different  title  from 
that  alleeed  in  the  opposition  ;  that, 
in  fact,  the  opposant,  oy  her  special 
answer,  did  not  invoke  the  résilia- 
tion as  a  title  to  the  property,  but 
that  the  ol^ect  of  the  allegation  was 
to  show  .that  in  consequence  of  the 
résiliation  in  question,  her  title, 
under  the  wili,  had  revived. 


nnte  répliqua  spécialement  que 
onation  avait  été,  subséquem- 
ment,  et  avant  le  décès  de  son  mari, 
résiliée  du  consentement  de  toutes 
les  parties  à  icelle. 

Jngé  : — Que  cette  réponse  spé- 
ciale ne  pouvait  être  attaquée  au 
moyen  dAine  défense  aux  ronds  en 
droit,  sur  le  ])rinci|)e  que  cette  ré- 
ponse invoquait  un  titre  difierent  de 
celui  allégué  dans  l'opposition  ;  que, 
de  fait,  cette  réponse  n'invoquait 
pas  cette  résiliation  comme  titre, 
mais  que  l'objet  de  cet  allégué  était 
de  faire  voir  qu'en  conséquence  de 
la  résiliation  en  question,  son  titre, 
en  vertu  du  testament,  avait  repris 
vigueur. 
Bomain  v$  DugcU  and  Jobin,  209 

POSSESSION.— Fuie  Attachment. 

POSSESSION  WITHOUT  A  DEFINITE  TITLE.— Fîie  Action 
PossKssoiax. 

PRESCRIFriON.— LoYXRs. 

Held  :  —  That   arrears   of  house  |     Jugé  : — Que  les  loyers  de  mai* 
rent  are  subject  to  a  prescription  of  sons  se  prescrivent  par  cinq  ana. 
five  yean.  J 

Sinjohn  vê  Eoês  and  ChrUtqphcrmm.  509 

Wages. 

Held  :  —  In  an  action  brought 
against  the  representatives  of  a  party 
deceased,  witbin  a  year  of  his  death, 
by  ^e  plaintiff,  for  eleven  years 
wages,  as  ménagère  et  gouver- 
nante, accrued  up  to  the  time  of 
the  death  ;  that  the  prescription  un- 
der the  127th.  article  of  the  custom 


«f  Paris,  even  if  the  article  were  in 
ioroe,  is  not  applicable. 


CfUmteney  «s  Luerier  et  ai. 

Held:— That  in  an  action  for 
wages  as  piunser  of  a  steamer,  the 
plea  of  prescription  of  nx  rears  un- 
der the  10th.  and  11th.  Viot.,  Cap. 
11,  is  a  good  plea  ;  and  that  no  in- 
terruption of  prescription  is  made 
eut  pv  proving^  that  the  defendant 
told  the  plaintiff  that  if  any  thinff 
was  found  to  be  due  him  it  would 
liepaid. 

Strather  vê  Tbrnmce. 


Jugé  : — Dana  une  action  portée 
contre  les  représentants  d'une  per- 
sonne décédee,  dans  l'an  et  jour  do 
décès,  pour  onze  années  de  gages 
échues  a  l'époque  du  décès  de  telle 

Sersonne,  reclamées  par  la  deman- 
eresse,  comme  ménagère  et  goo- 
vernante  :  que  la  prescription  éta- 
blie par  l'article  ISHme.  de  la  cou- 
tume de  Paris,  en  supposant  même 
que  cette  article  fût  en  force,  m 
pourrait  être  invoquée. 

295 

Jugé  : — Que  dans  une  action  pour 
salaire  par  un  commis,  mtreer,  sur 
un  vapeur^  le  plaidoyer  de  prescrip- 
tion par  SIX  ans,  en  vertu  de  l'acte 
lOme  et  lime  Yict.,  chap.  11,  est 
valable  ;  et  qu'il  n'est  établi  aixsane 
interruption  de  prescription  en  proa- 
Tant  que  le  défendeur  avait  ait  an 
demandeur  <j[ue  s'il  était  constaté 
qu'il  lui  était  dû  aucune  aomma  U 
en  ferait  payé. 

3 
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PRESCRIPTION.— FiV/c  Promissort  Note. 

PBIEST.—  Vide  Marrtaoe. 

PRIMOGENITURE.— Ftrfc  Betterments,  Claim  for. 

PRIVILEGE. — Revendication. — Affidavit,  service  of. — 
Declaration. 


Held  : — lo.  That  the  vendor  of 
goods  sold  on  credit,  avec  ttrme, 
may  revendicate  the  goods  in  the 
possession  of  the  vendee  who  has 
become  insolvent. 

2o.  That  the  privilege  exists  al- 
thous^h  the  goods  have  ceased  to  be 
en  totalité  in  the  hands  of  the  ven- 
dee.' 

•3o.  That  an  affidavit  is  not  neces- 
sary to  obtain  a  writ  of  Saisie- Re- 
vendication in  such  cases. 

4o.  That  service  of  the  declara- 
tion may  be  made  at  the  sherifi's 
office,  under  the  7th.  Geo.  IV,  cap. 
B. 

Robertson  et  al  vs  Ferguson. 


Jugé  :— lo.  Que  le  vendeur  d'ef- 
fets vendus  à  crédit  et  avec  terine, 
peut  les  revendiquer  en  la  possession 
de  l'acheteur  qui  est  devenu  insoU 
vable. 

2o.  Que  ce  privilège  existe  quoi- 
que les  effets  aient  cessé  d'être  en 
totalité  dkns  les  mains  de  l'ache- 
teur. 

3o.  Qu'un  affidavit  n'est  pas  né- 
cessaire pour  obtenir  un  writ  de 
Saisie-Revendication  en  pareils  cas. 

4o.  Qae  service  de  la  déclaration 
peut  être  fait  au  bureau  du  shérif, 
en  vertu  de  la  7me.  Geo.  IV,  chap. 
8. 
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PROMISSORY  NOTE.— Ftrfc  Corporation. 
PROMISSORY  NOTE.— Indorsement. 


Held  : — That  à  joint  action  brought 
against  the  maker  of  a  note,  by  two 
persons  to  whom  the  same  is  made 
payable  by  indorsement  signed  by 
the  payee,  to  whom,  or  order,  the 
note  was  originally  made  payable, 
is  good  on  demurrer,  though  it  is 
not  alleged  in  the  declaration  that 
the  plaintiffs  are  copartners,  or  have 
the  right  to  sue  jointly. 


Stevenson  et  al  vs  Bisset 


Jugé  :— Qu'une  action  peut  être 
portée  contre  le  faiseur  d'un  billet, 
par  deux  individus  auxquels  il  a  été 
transporté  par  endossement  par  celui 
à  l'ordre  duquel  il  était  payable  d'a- 
bord, et  une  défense  ai  fonds  en 
droit  à  telle  action  n'est  pas  soute- 
nable,  quoiqu'il  ne  soit  pas  allégué 
dans  la  déclaration  que  les  deman- 
deurs soient  associés  ou  aient  le  droit 
de  poursuivre  conjointement. 
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Prescription. 


Held  : — ^That  the  prescription  of 
five  years,  under  the  first  part  of  the 
3l8t.  section  of  the  l'2th.  Vict.,  ch. 
tl'lj  applies  to  all  notes  due  and 
payable  previous  to  the  passing  of 
the  said  Statute. 

Côté  et  ai  vs  Morrison. 


Jugé  :  — Que  la  prescription  de 
cinq  aTis,  en  vertu  de  la  première 
partie  de  la  31me.  section  de  la 
12me.  Vict.,  ch.  22,  s'applique  à 
tous  billets  dus  et  payables  antérieu- 
rement à  la  passation  du  dit  Statut. 

'J52 

PROPRIETOR,  LIABILITY  OF  FOR  TRESPASS.— Fide  Trespass. 

RAILWAY  COMPANY.— Fwfe  Main-morte. 
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fiATIFICATION. — Action  cn  garantie.--  Opposition. 

Held  : — Thai  meases  of  demand  Jugé: — Que  dans  les  procédures 
for'  1  '^r^of  ratification,  the  action  ;  pour  jugement  de  ratification,  I'ac- 
en  garantit  lies  to  remove  opposi-  •  tion  en  garantie  a  lieu  pour  faire 
lions,  unless  an  express  stipulation  disparaître  les  oppositions,  à  moine 
to  the  contrary  be  inserted  in  the  |  que  le  contrat  de  vente  ne  cou- 
deed  of  sale.  .  tienne  une  stipulation  expresse  au 

I  contraire. 

Douglas  and  Dinning,  501 

RÉCUSATION.— Inimitié  capitale.^Judge. 


Held:— lo.  That  the  recusation 
contemplated  by  the  ordinance  of 
1667,  tit.  1Z4,  art.  23,  can  only  be 
made  m  writing. 

2o.  That  the  haired  (inimitié  ca- 
pitale) mention ned  in  the  8th.  art. 
of  the  same  title,  to  give  rise  to  a 
recusation,  must  be  hatred  on  the 
part  of  the  judge,  and  must  be  so 
alleged  and  proved,  failing  which 
the  leasons  of  recusation  will  be 
held  impertinent. 

3o.  Tnat  the  causes  of. such  ha- 
tred so  alleged  as  existing  on  the 
part  of  the  judge,  must  be  specifi- 
cally declared. 

4o.  That  the  hatred  whic|i  gives 
rise  to  a  recnsation,  must  be  a  de- 
cided hatred,  known,  manifest,  the 
result  of  the  killing  of  some  near 
relative  of  the  person  urging  such 
recusation^  or  tne  result  of  diffe- 
rences, personal  encounters,  or  mat- 
ters of  large  interest  between  such 
person  and  the  judge,  which  could 
create  a  feeling  of  revenge  which 
mi^ht  lead  to  using  the  opportunity 
of  destroying  the  life,  the  nonor  or 
the  personal  advantages  of  an 
enemy. 

Renatid  and  (rugy, 

REGISTRATION.—  Vide  Compensation.— Mortgage. 
REMISE.— Donation. 


Jugé: —  lo.  Que  la  récusation, 
aux  termes  de  l'ordonnance  de  1667, 
titre  *i4,  ait.  23,  ne  peut  être  faite 
que  par  écrit. 

2o.  Que  l'inimitié  capitale  men- 
tionnée au  8e  art.  du  même  titre, 
pour  pouvoir  donner  lieu  a  la  récu- 
sation, doit  être  une  inimitié  de  la 
part  du  juge,  et  ainsi  alléguée  et 
prouvée,  sans  quoi  les  moyens  de 
récusations  seront  déclarés  n'être  pas 
pertinents. 

^  3o.  Que  les  causes  de  l'inimitié 
capitale  alléguées  comme  provenant 
du  chef  du  juge,  doivent  être  parti- 
culièrement déclarées. 

4o.  Que  l'inimitié  capitale  qui 
donne  lieu  à  la  récusation,  est 
une  inimitié  décidée,  connue,  ma- 
nifestée, occasionnée  par  l'homicide 
de  quelque  proche  de  la  partie  fai- 
sant Ja  récusation,  par  des  querelles^ 
des  affaires  d'honneur  ou  d'un  gros 
intérêt,  dont  le  resentiment  porte- 
rait à  saisir  les  occasions  d'attenter 
à  la  vie,  à  l'honneur  ou  aux  avan- 
tages temporels  de  son  ennemi. 
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Held  : — That  in  a  contract  in  the 
nature  of  a  remise,  the  consideration 
need  not  be  expressed  ;  and  that 
with  respect  to  such  contracts  the 
formalities  required  by  law  in  rela- 
tion to  donations  are  not  necessary, 
dpeino  de  nullité. 

RobertBon  vs.  Jones. 


Jugé  : — Que  dans  un  contrat,  con- 
tenant  une  espèce  de  remise,  il 
n'est  pas  nécessaire  que  ta  considé- 
ration soit  exprimée;  et  que  par 
rapport  à  tel  contrat  les  formalités 
de  droit  quant  aux  donations  ne  sont 
pas  obligatoires,  à  peine  de  nullité. 
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REGISTRY  OF  VESSELS.— Steamer.— Revendication. 


Held  :— lo.  That  a  title  to  a  stea- 
mer derivf^(î  from  a  sale  of  the  vessel 
and  tackle^  uuder  warrant  of  distress 
issued  by  Justices  of  the  Peace, 
under  the  Act  6th.  Will.  IV,  c.  28, 
for  the  recovery  of  seamen's  wages, 
ts  insufficient  to  maintain  an  action 
en  revendicatwrif  the  steamer  not 
bemg  shewn  to  belong  to,  or  to 
have  been  registered  in,  Lower  Ca- 
nada. 

2o.  That  the  statute  cannot  be  ex- 
tended to  vessels  not  belonging  to, 
or  registered  in.  Lower  Canda. 

3o.  That  where  the  statute  autho- 
rizes the  sale  of  a  vessel  or  the 
^ackle  and  apparel  thereof,  a  warrant 
order! nff  the  sale  of  the  vessel  and 
the  tacKle  and  apparel  thereof,  is 
illegal. 

Kerr  r«.  Gildersleeve. 


Jugé  : — lo.  Que  le  titre  donné  sur 
vente  d'un  vapeut  et  de  ses  agrès, 
en  vertu  d'un  warrant  émané  par 
des  Juores  de  Paix,  en  vertu  de 
l'acte  6  Guil.  IV,  ch.  28,  pour  la 
recouvrement  de  gages  de  matelots, 
est  insuffisant  pour  maintenir  une 
action  en  revendication,  attenda 
au'il  n'est  pas  constaté  que  le  vapeur 
était  du  Bas-Canada,  ou  y  avait  été 
enregistré. 

2o.  Que  l'opération  du  statut  ne 
s'étend  pas  à  des  vaisseaux  oui 
n^appartienneift  pas  au  Bas-Canada, 
et  qui  n'y  ont  pas  été  enregistrés. 

3o.  Que  dans  les  cas  où  un  statut 
autorise  la  vente  d'un  vaisseau  au 
de  ses  agrès,  un  warrant  qui  or- 
donne la  vente  d'un  vaisseau  et  de 
ses  agrès,  est  illégal. 
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RESILIATION.— Firfe  Pleadings. 
RETRAIT  CONVENTIONNEL.- Opposition  afin  de  charge. 


Held:— lo.  That  the  abolition  of 
the  retrait  conventionnel  by  the 
18th.  Vic.  cap.  103,  sec.  4,  has  no 
retroactive  efiect,  and  that  the  re- 
trait  may  be  exercised  upon  im- 
moveables sold  before  the  passing 
of  the  said  act. 

2o.  That  the  advertisement  of  the 
sheriff,  stating  that  the  immovea- 
bles will  be  sold  subject  to  the  cens 
€i  rentes  and  other  seigniorial  and 
conventional  charges  and  dues,  ac- 
cording to  the  original  titles  of  con- 
cession, is  sufficient  to  prei^erve  the 
droit  de  retrait^  and  that  in  such  a 
case  an  opposition  afin  de  charge 
was  not  required. 

Garon  and  Casgrain, 


Jugé  : — lo.  Que  l'abolition  du  re- 
trait conventionnel  par  l'acte  de  la 
18me  Victoria  chap.  103,  sec.  4, 
n'a  point  d'effet  rétroactif,  et  que  le 
retrait  peut  s'exercer  sur  des  im- 
meubles aliénés  avant  la  passation 
de  cet  acte. 

2o.  Que  l'avertissement  du  shérif, 
portant  que  des  immeubles  seront 
vendus  à  la  charge  des  cens  et 
rentes  et  autres  droits  seigneuriaux 
et  conventionnels,  stipulés  aux  titres 
originaires  de  concession,  est  suffi- 
sant pour  conserver  le  droit  de  re- 
trait, sans  qu'il  soit  besoin  d'oppo- 
sition afin  charge. 
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REVENDICATION.— FiVIe  Privilège.- Registry  or  vessels. 

SAISIE- ARRÊT.— Firfe  Attachmenf. 

SAISIE-GAGERIE,— Ftrfc  Ejectment. 

SALARY  OF  ASSESSORS.— Firfe  Assessors. 

SALVAGE.-  Fide  Pilot, 
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SEAMEN'S  WAGES. 


Held  : — That  under  the  provisions 
of  the  merchant  shipping  act  of  1854, 
a  seaman  who  has  contracted  and 
sisned  articles  for  a  voyaçe  to  Bri- 
tisn  North  Americai  and  Dack  to  a 
anal  port  of  discharge  in  the  United 
Kingdom,  is  not  entitled  to  recover 
for  wages  here  on  the  grouml  of  ap- 
prehension of  danger  to  life,  in  con- 
sequence of  the  unseaworthiness  of 
the  vessel. 

The  Pilot.—CoUinB. 

Where  a  seaman  shipped  for  a 
vovagOi  "  from  Shields  to  Barce- 
**  lona,  thence  to  any  other  port  or 
<<  ports  in  the  Mediterranean,  Black 
*^  Sea,  Sea  of  Azof,  or  any  port  or 
*<  ports  on  the  coast  of  Africa,  West 
(<  Indies,  South  America,  United 
<<  States,  or  British  North  America  ; 
**  — from  thence  to  a  port  of  final 
*^  discharge  in  the  United  Kingdom 
«  or  Continent  of  Europe.  The 
'<  voyage  to  terminate  in  the  United 

*«  Kinffdora  and  not  to  exceed ;" 

and  the  ship  went  from  Shields 
to  Barcelona,  and  thence  to  Quebec 
to  load  for  a  final  port  of  discharge 
in  England  : 


Held  : — lo.  That  no  right  of  ac- 
tion accrued  to  such  seaman  for 
wages  in  Quebec,  and  that  the 
Court  had  no  jurisdiction  in  such 
action,  under  the  provisions  of  the 
17th.  and  18th.  Vic,  c.  104,  sec. 
190, — ^the  voyage,  according  ta  the 
oontract,  not  terminating  at  Quebec. 

2o.  That  it  is  not  essentially  ne- 
cessary to  insert  the  probable  dura- 
tion of  the  voyage  in  the  mariner's 
contract. 


Ike  British  Tar.—Charleson. 

Where  a  seaman  shipped  for  a 
'*  voyage  from  London  to  bunder- 
land,  thence  to  Rio  Janeiro  and  any 
ports  in  South  or  North  America, 
West  Indies,  Cape  of  Good  Hope, 
Indian  or  China  seas,  Australasia 
and  back  to  a  final  port  of  discharge 


Jugé  : — Que  sous  les  dispositions 
de  l'acte  de  la  marine  marchande  de 
1854,  un  matelot  qui  s'est  engagé 
et  a  signé  un  contrat  par  écrit  pour 
un  voyage  à  l'Amérique  Britanni- 

3ue  du  Nord,  et  de  retour  à  un  port 
e  décharge  dans  le  Royaume-Uni, 
n'est  pas  en  droit  de  recouvrer  ses 
gages  sous  le  prétexte  qi.e  sa  vie 
est  en  danger  par  la  raison  du  mau- 
vais état  du  vaisseau. 

99 

Un  matelot  s'engagea  pour  un 
voyage,  **  de  Shields  à  Barcelone, 
"  et  de  là  à  aucun  port  ou  ports  dans 
*'  la  Méditerannée,  la  Mer  Noire, 
<<  la  Mer  d'Azof,  ou  aucun  port  ou 
<<  ports  du  littoral  d'Afrique,  des 
<<  Indes  Occidentales,  de  l'Araé- 
<'  rique  du  Sud,  des  Etats-Unis,  ou 
<<  de  l'Amérique  Britannique  du 
"  Nord  ; — et  de  ces  derniers  endroits 
"  à  un  port  de  décharge  dans  le 
"  Royaume-Uni  ou  sur  le  continent 
"  d'Europe.  Le  voyage  se  termi- 
"  nant  dans  le  Royaume-Uni  et 
"  n'excédant  pas  .*'  Le  vais- 
seau se  rendit  de  Shields  à  Barce- 
lone, et  de  là  à  Québec,  pour  y 
prendre  cargaison  pour  nn  port  de 
décharge  en  Angleterre  : 

Juge  :— lo.  Que  dans  tel  cas,  tel 
matelot  n'avait  aucune  action  pour 
gaçes  à  Québec,  et  que  la  Cour  n'a- 
vait aucune  jurisdiction  sous  les  dis- 
positions des  17me.  et  18me.  Vie, 
chap.  104,  sec.  190, — le  voyage, 
aux  termes  du  contrat,  ne  terminant 
pas  à  Québec. 

2o.  Qu'il  n'est  pas  essentielle- 
ment nécessaire  que  la  durée  pro- 
bable du  voyage  soit  insérée  dans 
l'engagement. 

27i 


Dans  le  cas  où  uu  matelot  s'était 
engagé  pour  un  "  voyagre  de  Lon- 
dres à  Sunderland,  de  là  à  Rio-Ja- 
neiro  et  aucuns  ports  dans  l'Amé- 
rique du  Sud  ou  de  l'Amérique  du 
Nord,  des  Indes  Occidentales,  des 
mers  de  l'Inde  ou  de  la  Chine^   de 
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in  the  United  Kingdom  or  continent 
of  Europe,  between  the  Elbe  and 
Brest,  voyage  not  to  exceed  twelve 
monthsi"  and  the  ship  went  from 
London  to  Sunderland,  thence  to 
Bio- Janeiro,  thence  to  the  Cape  of 
Good  Hope,  thence  to  St.  Helena 
and  the  Island  of  Ascension,  and 
thence  to  Quebec? — 


Held  :—  lo.  That  the  articles 
were  bad  as  being  vagueand  uncer- 
tain. 

2o.  That  the  voyage  act  ually  per- 
formed by  the  vessel  in  proceeding 
from  the  Cape  of  Good  H  ope  across 
the  Atlantic  to  the  Island  of  Ascen- 
sion, whence,  instead  oi  refurning 
to  a  final  port  of  discharge  in  the 
United  Kingdom  or  continent  of  Eu- 
rope, between  the  Elbe  and  Brest, 
she  recrossed  the  Atlantic  and  re- 
turned to  the  continent  of  America, 
was  not  a  prosecution  of  the  voyage 
described  in  the  articles,  and 
amounted,  in  effect,  to  a  deviation, 
under  the  merchant  shipping  act  of 
1854,  sec.  190, 

T%e  Prince  Edward, — Diaper. 

Held  : — That  an  ag  reement  en- 
tered into  by  the  ma<t  er  of  a  vessel 
with  his  crow,  subseq^uent  to  the 
execution  c'f  the  mariner's  contract, 
tu  discharge  and  pay  them  their 
wages  at  a  port  other  than,  and  pre- 
vioua  to  the  ships  arrival  at,  her  nnal 
port  of  discharge,  is  not  binding 
upon  him. 

The  "  Winscales, —      Innes. 


I'Australasie  et  de  retour  à  un  port 
de  décharge  dans  le  Royaume  Uni 
ou  sur  le  continent  d'Europe,  entre 
l'Elbe  et  Brest,  le  voyage  ne  devant 
pas  durer  plus  de  douze  mois,"  et 
Te  vaisseau  s'étant  rendu  de  Londres 
à  Sunderland,  de  là  a  Rio-Janeiro, 
de  cet  endroit  au  Cap  de  Bonne  Es- 
pérance, de  là  à  St.  Hélène  et  à 
l'Isle  d'Ascension,  et  de  ce  dernier 
endroit  à  Québec  : — 

Jugé  : — lo.  Que  le  contrat  étant 
vague  et  incertain  était  nul. 

2o.  Que  le  voyage  fait  par  le 
vaisseau  en  traversant  l'Atlantique 
du  Cap  de  Bonne  Espérance  à  l'Isle 
d'Ascension,  d'où  il  avait  traversé 
l'Atlantique  de  nouveau  et  était  re- 
venu au  continent  d'Amérique  au 
lieu  de  retourner  à  un  port  de  dé- 
charge dans  le  Royaume-Uni  ou 
sur  Te  continent  d'Europe,  entre 
l'Elbe  et  Brest,  n'était  pas  pour- 
suivre le  voyage  indiqué  dans  le 
contrat,  mais  était,  de  lait,  une  dé- 
viation de  ce  voyage,  aux  termes 
de  l'acte  de  la  marine  marchande  de 
1854>  sec.  190. 
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j  Jugé  : — Qu'une  convention  entre 
le  capitaine  d'un  vaisseau  et  son 
équipage,  fait  postérieurement  à 
l'exécution  du  contrat  enlr'eux,  par 
laquelle  convention  ce  premier  s'en- 
gage à  les  renvoyer  et  à  leur  payer 
leurs  ga^es  dans  un  port  autre  que 
celui  indiqué  comme  le  port  de  dé- 
charge, est  nulle. 
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SEIZURE. — Advertisement  by  sheriff. 


Held: — That  in  the  case  of  the 
seizure  of  real  ostate,  it  is  not  ne- 
cessary to  mention  in  the  procès- 
verbal  and  n 01  ices,  the  contents  oi 
the  property  seized,  and  that,  in 
the  case  submitted,  the  respondent 
havinj^  sold  the  real  estate  in  queiv- 
tion  without  mentioning  its  contents, 
icould  not  urge  the  absence  thereof 
n  the  procès-ver  h  al. 

Berthelet  awi  Guy  et  al. 


Juffé  : — Qu'en  matière  de  saisie 
immobilière,  il  n'est  pas  nécessaire 
de  spécifier  au  procès- verbal  de 
saisie  et  aux  annonces,  la  conte-' 
nance  de  l?immeuble  saisi,  et  que, 
dans  Pespèce,  les  intimés  ayant 
vendu  le  terrain  eu  question  sans  en 
donner  la  contenance,  n'en  pou- 
vaient invoquer  l'absence  sur  la 
saisie. 
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BaUiff. 


Held  : — That  an  opposition  cannot 
be  maintained  on  the  ground  that 
the*  bailiff  making  the  seizure  was 
not  a  sheriff's  bailiff,  the  writ  of  ex- 
ecution having  been  delivered  to 
him  by  the  sheriff. 

Frdighvs,  Seymour. 


Jugé  : — Qu'une  opposition  fondée 
sur  ce  qne  l'huissier  faisant  la  saisie 
n'est  pas  uu  huissier  du  shérif  ne 
peut  être  maintenue,  le  writ  d  exe- 
cution avant  été  remisa  tel  huissi^i 
par  le  shérif. 
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SEIZURE. —  Vide  Assiomment.— Military  Equipment. 

SERVICE  OF  DECLARATION.— Firfe  Pwvilege. 

SERVITUDE. 

Held  : — That  the  action  négataire  |  Jugé  : — Qu'il  n'y  a  pas  lieu  a  l'ac- 
will  not  lie  notwithstanding  that  the  |  tion  négatoire,  quoique  l'hérilage  en 
realty  iii  favor  of  which  the  service  I  faveur  duquel  une  servitude  df  coup 
of  a  coupe  de  bois  was  created  has  j  de  bois  a  été  créée,  aitétéagî.>rai  cli, 
been  enlarged,  if  it  be  not  made  to  ,  s'il  n'appert  que  la  servitude  M)it, 
appear  that  such  survice  has,  in  con-  i  en  conséquence,  devenue  p'us  o  r;é- 
sequence,  become  more  onerous.      ;  reuse. 

Biais  and  Sinumeau  et  fior.  356 

SET  OFF.— rirf€   COMPENSATTOH. 

SHIPPING  ACT.- ride  Registky  of  Vessels. 

SLANDER. — Fide  Criminal  Information. — Pleadings. 

SPECIAL  BAIL. 


Held  : — That  a  motion  for  per- 
mission to  put  in  special  bail,  after 
the  expiration  of  eight  days  from 
the  return  day,  which  does  not  set 
forth  special  grounds  in  support 
thereof,  cannot!»  received. 

Begin  et  cd  va  BeU  et  al. 


Jugé  : — Qu'une  motion  pour  per- 
mission de  donner  cautionnement 
spécial,  après  l'expiratioi  des  huit 
jours  ensuivant  le  rapport  d'an  writ, 
laquelle  motion  n'énonce  aucune 
raison  spéciale  au  soutien  d^icelle, 
ne  peut  être  reçue. 

138 


SQUATTER.- Ftrfc  Betterments,  claim  for. 

STEAMER. —  Vide  Common  Carrier. — Registry  of  Vessels. 

SUBSTITUTION.  -Legacy.— Will. 


On  a  bequest  by  a  testator  of  real 
estate  to  his  wife,  during  her  natu- 
ral life,  and  after  her  decease  to  the 
testator's  son,  George,  during  his 
natural  life  ;  and  after  his  decease, 
or  if  he  and  the  wife  of  the  testator 
should  both  have  died  before  the 
testator,  then  to  the  eldest  son  of  the 
body  of  the  said  George,  lavirfully 
begotten,  and  the  heirs  of  the  body 


Dans  l'espèce  d'un  legs  fait  par 
un  testateur  d'un  immeuble  à  sa 
femme,  en  jouissance,  sa  vie  du- 
rant, et  à  son  décès  à  un  His  du  tes- 
tateur, Greorge,  en  jouiss.ince  sa  vie 
durant  ;  et  à  la  mort  de  celui-ci,  ou 
au  cas  de  son  prédécés,  **i  du  pré- 
décès  de  la  femme  du  tesateur,  au 
fils  aîné  né  ou  à  naître  du  dit  Geor- 
ge, et  aux  héritiers  issus  ou  à  naitre 


539 


of  .«"uch  eldest  son  ;  and  in  default  i 
of  nuch  issue,  to  the  second,  third,  | 
iouith  and  all  and  every  other  son 


ant 
aft. 


!   .«oiis  of  the  said  George,  one 
another,  by  priority  of  birth, 


an  J  to  the  children  of  such  son  ;  the 
eldt^r  of  such  sons  and  his  heirs  al-  ' 
ways  preferred  to  a  younçer  son,and  i 
ill  default  of  such  mate  issue,  a  si- 
milar bequest  to  the  daughters  : —     I 

Heid:~That  the  eldest  son  of| 
George  having  survived  him  and  the  ' 
testator's  wife,  has  taken  the  said 
becjuest  in  full  property  without 
beiriir  charged  with  any  fidHcom-i 
VMS,  or  trust,  in  favor  either  of  his 
children,  or  of  his  brothers  and 
sisters,  who  could  have  claimed  the 
saiil  bequest  only  in  default  of  the 
saiil  eldest  son  or  his  heirs. 

Piatt  and  Charpentier. 


légitimement  de  ce  fils  aîné  ;  et  d 
d^aut  de  telle  descendance,  au  se- 
cond, troisième,  quatrième  et  a  tout 
autre  fils  et  tous  autres  fils  du  dit 
George,  l'un  après  l'autre  suivant  la 
priorité  d'â^e,  et  aux  enfants  res- 
pectifs de  tel  fils  ;  l'ainé  et  ses  en- 
fants étant  toujours  préférés  à  un 
frère  plus  jeune,  et  à  défaut  d'en- 
fants mâles  semblable  disposition 
en  faveur  des  filles. 

Jugé  : — Que  le  fils  aiué  de  George 
ayant  survécu  ce  dernier  et  la 
femme  du  testateur,  a  recueilli  le 
legs  en  toute  propriété  sans  charge 
de  fidéicommis,  soit  envers  ses  en- 
fants, soit  envers  ses  frères  et  sœurs, 
qui  n'étaient  appelés  à  recueillir 
que  conditionne ilement,  au  cas  où 
lui,  fils  aîné,  n'aurait  pas  recueilli. 
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SUBSTITUTION  OF  ATTORNEY.— Desaveu. 


Held  : — That,  under  the  circum- 
stances of  the  case,  the  substitution 
of  an  attorney  for  the  ai^pellant  in 
lieu  of  the  one  who  previously  re- 
presented him,  is  an  acauiescence 
of  all  the  proceedings  oi  the  first 
attorney,  there  being  no  disaveu, 
and  this  notwithstanding  any  irre- 
gularity in  the  said  proceedings. 

Burroughs  and  Maison  et  al. 


Jugé  :  —  Que,  dans  l'espèce,  la 
substitution  d'un  procureur  pour 
l'appelant 'au  lieu  et  place  de  celui 
QUI  le  représentait  avant,  a  eu  l'effet 
d'un  acquiescement  aux  procédés 
du  premier  procureur,  faute  d'un 
désaveu,  et  ce  nonobstant  les  irré- 
gularités qui  pouvaient  se  rencon- 
trer dans  ces  procédés. 
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TENURES  ACT.— Vide  Law  of  Eholakd. 
TRESPASS,  Liability  of  Proprietor  for. 


Held  :  — That,  in  the  case  sub- 
mitted, the  appellant,  a  tenant  of 
M.,  rightly  brought  his  action 
against  the  respondent,  a  neigh- 
bouring proprietor,  as  and  for  voie 
de  fait  ;  the  latter  having  permit- 
tedf  rubbigh  to  accumulate  for  a 
number  of  years  ii^ainst  the  parti- 
tion wall  between  his  property  and 
that  occupied  by  the  appellant,  and 
thereby  caused  the  said  wall  to  fall 
over  on  the  premises  occupied  by 
the  appellant. 

Gallagher  and  AUsopp. 


Jugé  : — Que,  dans  l'espèce,  l'ap- 
pelant, locataire  de  M.,  était  en  droit 
de  porter  une  action  pour  voie  de 
fait  contre  l'intimé,  propriétaire 
voisin  des  lieux  occupés  par  l'appe- 
lant ;  l'intimé  ayant  depuis  plu- 
sieurs années  permis  l'accumulation 
de  décombres  contre  le  mur  de  sé- 
paration entre  sa  propriété  et  celle 
occupée  par  l'appelant,  cette  accu- 
mulation ayant  causé  la  chute  du 
mur  sur  les  lieux  occupés  par  l'ap- 
pelant. 

156 


WAGES.— Fiite  Prescription. 
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WAREHOUSEMAN,  LIABILITY  OF.-Dblivehy. 


Held  :  — lo.  That  a  paid  ware- 
houseman (dépositaire  salarié)  is 
jiable  for  want  of  due  care  respect- 
ing goods  placed  in  his  store. 

2o.  That-  if  such  warehouseman 
plead  that  his  store  was  broken  into, 
and  the  goods  so  confided  to  his 
charge,  as  such  dépositaire^  were 
stolen  and  taken  away  therefrom, 
the  ont»  of  proof  rests  with  him, 
and  he  must  prove  the  robbery. 

3o.  That  a  written  order  by  the 
seller  of  goods,  directing  ^ose  in 
whose  care  the  goods  are,  to  deliver 
the  same  to  the  ouyer,  amounts,  in 
law,  to  a  good  and  valid  delivery  of 
such  goods. 

Fraser  et  al  vs  Roche, 


Jugé  : — lo.  Qu'un  dépositaire  sa 
larié  de  marchandises  confiées  à  sa 
garde,  est  responsable  de  la  faute 
légère. 

2o.  Que  si  tel  dépositaire  plaida 
que  son  magasin  a  été  enfoncé,  et 
que  les  marchandises  ainsi  confiées 
à  sa  garde,  comme  tel  dépositaire, 
en  ont  été  volées  et  emportées, 
l'oniM  probandi  incombera  sur  lui, 
et  il  sera  tenu  de  prouver  le  vol. 

3o.  Qu'un  ordr9  écrit  par  le  ven- 
deur de  marchandises,  enjoignant 
au  dépositaire  d'icelles  d'en>  faire  la 
livraison  à  l'aaheteur,  est,  en  1<n, 
une  livraison  bonne  et  valable  de 
telles  marchandises. 

288 


WATER  POWER.— Dam. 


Held  : — That  when  two  proprie- 
tors upon  the  same  stream  possess 
water  powers  of  which  one  cannot 
be  improved  without  the  destruction 
of  the  other,  the  first  occupant  must 
have  the  preference  and  is  entitled 
to  have  an  abatement  ot  the  dam  of 
the  other. 


Jugé  : — Que  quand  deux  proprié- 
taires possèdent  sur  le  même  cours 
d'eau  des  places  de  moulins,  sur 
lesquelles  l'on  ne  peut  construire 
des  moulins  sans  que  l'un  ne  fasse 
tort  à  l'antre,  le  premier  occupant 
doit  avoir  la  préférence  et  a  le  droit 
de  demander  que  l'autre  soit  con- 
traint a  démolir  sa  chaussée. 


Duhkerley  vs  McCarty, 

WILL. —  Vide  Légitime. — Pleadings. — Sub^titutio». 
WITNESS. —  Vide  Corporation. — Assetsso^s. 
WRITTEN  PROMISE.-EVIDENCK. 


132 


It  was  decided  in  the  Court  o** 
Queen's  Bench,  appeal  side,  lo. 
that,  in  an  action  for  the  lecovery  of 
a  sum  of  money,  promised  to  a 
certain  person,  by  an  instrument  in 
writing,  in  the  event  of  such  person 
marrying  another  person  named, 
the  defence  beiPj^  the  general  issue, 
it  was  sufficient  for  the  plaintiff,  who 
was  in  possession  of  the  instrument, 
to  obtain  judgment,  to  prove  that  the 
signature  was  authentic.  2o.  That, 
in  the  case  submitted,  the  two  wit- 
nesses examined  on  behalf  of  the 
plaintifi*  were  neither  allied  or  of  kiu 
to  the  parties  so  as  to  render  them 


II  fut  décidé  dans  la  Cour  du  Banc 
de  la  Reine,  en  appel,  lo.  Que, 
dans  une  action  pour  recouvrer  une 
somme  de  deniers  promise  à  une 
personne  par  un  écrit  sous  seing  pri- 
vé, dans  fe  cas  où  telle  pei sonne 
épouserait  une  personne  indiquée, 
la  défense  étant  une  dénégation  gé- 
nérale, il  était  suffisant  pour  la  de- 
manderesse, en  possession  de  cette 
écrit,  pour  obtenir  jugement,  de 
prouver  la  signature  au  bas  de  tel 
document  ;  2o.  Que,  dans  l'espèce, 
les  deux  témoins  entendus  de  la  part 
de  la  demanderesse  n'étaient  ni  pa- 
rents ni  alliés  des  parties,  de  ma- 
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incompetent  as  such  witnesses: 
This  decision  having  been  snbmitfed 
by  appeal  to  the  Lords  of  the  Judicial 
Committe  of  the  Privy  Councili  it 
was  there: 

Held  : — That  in  the  circumstances 
of  tlie  case  it  was  incumbent  upon 
the  party  plaintiff  to  prove  all  the 
facts  alleged  bv  such  party,  to 
enable  her  to  obtain  her  demand, 
namely,  the  signing  of  the  instru- 
ment, the  delivery  of  the  same  to  the 
plaintiff  either  by  the  party  signing 
It  or  with  his  consent,  and  the  ac- 
complishment of  the  condition  pre- 
cedent. 

McCarthy  c^  Jvdah, 


nière  à  être  témoins  incompétents. 
Cette  décision  ayant  été  soumise 
par  appel  aux  Lords  du  Comité  Ju- 
diciaire du  conseil  privé  de  Sa  Ma- 
jesté, il  a  été  : 

Jugé  : — Que  dans  les  circonstances 
de  la  cause  il  incombait  à  la  deman- 
deresse de  prouver  tous  les  fetits  par 
elle  allégués,  pour  soutenir  sa  de- 
mande, notamment,  la  signature  au 
bas  de  l'écrit,  la  livraison  d'icelui 
par  le  signataire  ou  par  quelqu'un 
de  son  consentement,  et  l'accom- 
plissement de  la  condition  qui  de- 
vait précéder  le  payment  de  la 
somme  promise. 
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